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OASES 

ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  ILLINOIS 


The  Board  of  Education  of  Galesburg  et  al. 

v. 

Seymour  Arnold. 

Filed  at  Ottawa  November  17, 1884. 

1.  Board  op  education  of  Galesburg— power  to  employ  teacher 
not  having  certificate  of  qualification — who  may  determine  qualifications 
of  teachers.  The  provisions  of  sections  50  and  52  of  the  School  law,  which 
require  every  teacher  in  any  of  the  common  schools,  at  the  time  of  his  em- 
ployment, to  have  a  certificate  of  qualification  to  teach,  and  forbids  his  being 
paid  anything  out  of  the  school  fund  or  other  public  fund  unless  he  has  first 
obtained  such  certificate,  applies  to  the  board  of  education  of  the  Galesburg 
school  district,  and  teachers  employed  to  teach  in  such  district. 

2.  There  is  nothing  in  the  special  act  of  February  19,  1859,  establishing  a 
system  of  graded  schools  in  the  city  of  Galesburg,  which  gives  the  board  of 
education  power  to  examine  and  determine  the  qualifications  of  teachers. 
This  power  is  not  given  by  implication  from  the  power  of  exclusive  manage- 
ment and  control,  and  the  power  to  appoint  teachers.  The  power  to  employ 
teachers  is  to  be  limited  to  qualified  teachers. 

3.  Section  80  of  the  general  School  law,  which  provides  that  in  all  school 
districts  having  a  population  of  not  less  than  two  thousand  the  board  of 
education  may  examine  and  employ  teachers,  has  no  application  to  a  school 
district  created  by  a  special  act  of  the  legislature. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Knox 
county ;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Willoughby  &  Dougherty,  for  the  appellants. 

Mr.  F.  S.  Murphy,  for  the  appellee. 

Messrs.  McKenzie  &  Calkins,  pro  bono  publico. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  heard  on  demurrer  to  a  bill 
filed  by  Seymour  Arnold,  a  tax-payer  and  resident,  against 
the  board  of  education  of  Galesburg  school  district,  and  the 
treasurer  of  the  city  of  Galesburg,  to  enjoin  the  board  from 
ordering  the  payment  to  George  H.  Bridge,  a  teacher  in  the 
public  schools  of  said  district,  of  any  money  for  services  ren- 
dered by  Bridge,  as  such  teacher,  since  the  1st  of  September, 
1883,  and  the  treasurer  from  paying  Bridge  out  of  any  funds 
belonging  to  the  district,  for  such  service.  A  temporary  in- 
junction having  been  issued  on  the  filing  of  the  bill,  on  final 
hearing  the  injunction  was  made  perpetual.  The  defendants 
took  this  appeal. 

The  single  ground  on  which  this  relief  was  sought  in  the 
bill,  is,  that  although  Bridge  was  regularly  employed  as  a 
teacher  in  the  public  schools  of  Galesburg  school  district,  he 
had  obtained  no  certificate  of  qualification  from  the  county 
superintendent  of  schools,  and  that  therefore  the  board  of 
education  had  no  right  to  employ  him  as  such  teacher. 

Section  50  of  the  School  law  (Bev.  Stat.  1874,  page  963,) 
provides  that  "no  teacher  shall  be  authorized  to  teach  a 
common  school,  under  the  provisions  of  this  act,  who  is  not 
of  good  moral  character,  and  who  does  not  possess  a  certifi- 
cate as  required  by  this  section.  It  shall  be  the  duty  of  the 
county  superintendent  to  grant  certificates  to  such  persons 
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as  may,  upon  due  examination,  be  found  qualified," — and 
prescribes  the  form  of  the  certificate.  Section  52  provides 
that  "no  teacher  shall  be  entitled  to  any  portion  of  the  com- 
mon school  or  township  fund,  or  other  public  fund,  or  be 
employed  to  teach  any  school  under  the  control  of  any  board 
of  directors  of  any  school  district  in  this  State,  who  shall  not, 
at  the  time  of  his  employment,  have  a  certificate  of  qualifica- 
tion, obtained  under  the  provisions  of  this  act. " 

It  is  urged  that  this  general  School  law  has  no  application 
to  the  Galesburg  school  district,  as  it  exists  under  a  special 
act.  The  act  entitled  "An  act  for  the  establishment  of  a 
system  of  graded  schools  in  the  city  of  Galesburg, "  approved 
February  18,  1859,  by  its  first  section  enacts  that  all  the 
territory  within  the  limits  of  the  city  of  Galesburg  "is  hereby 
erected  into  a  common  school  district,  to  be  known  as  'Gales- 
burg School  District.'  "  Section  4  provides  that  "the  public 
schools  of  said  district  shall  be  under  the  exclusive  manage- 
ment and  control  of  a  board  of  education,  to  consist  of  the 
mayor  of  said  city,  (who  shall  be  the  president  of  the  board,) 
and  one  director  from  each  ward  of  the  city,  to  be  known 
as  'the  Board  of  Education  of  Galesburg  School  District.'" 
The  fifth  section,  among  other  powers,  gives  the  board  power 
"to  establish,  conduct  and  maintain  a  system  of  public  graded 
schools,  to  be  kept  in  one  or  more  buildings  in  said  district, 
*  *  *  to  determine  the  number,  make  the  appointment, 
and  fix  the  amount  of  compensation  of  teachers  within  said 
district,  and  of  all  other  agents  and  servants."  There  is 
certainly  throughout  this  special  statute  no  power  directly 
given  to  examine  or  determine  the  qualifications  of  teachers. 
It  is  claimed  to  be  given  by  implication,  from  the  power  of 
exclusive  management  and  control,  and  the  power  to  appoint 
teachers.  This  court,  in  Speight  v.  The  People,  87  111.  601,  in 
passing  upon  the  import  of  the  word  "management,"  used  in 
the  constitution  in  the  expression,  "management  of  common 
schools,"  held  "that  it  relates  to  the  conduct  of  the  school  in 
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imparting  instruction."  The  power  to  employ  teachers  may 
have  sufficient  scope  for  its  exercise  when  limited  to  qualified 
teachers, — such  as  are  teachers  under  the  law.  We  do  not 
think  the  power  of  exclusive  management  and  control,  nor 
that  of  appointing  teachers,  necessarily  gives  the  right  to 
examine  and  pass  upon  the  qualifications  of  teachers,  and 
that  they  may  well  consist  with  the  power  being  in  the  count}'' 
superintendent,  alone,  to  examine  teachers,  and  certify  as  to 
their  qualifications. 

Stress  is  laid  upon  the  particular  words,  "under  the  provi- 
sions of  this  act,"  used  in  the  language  of  section  50,  that 
"no  teacher  shall  be  authorized  to  teach  a  common  school, 
under  the  provisions  of  this  act,  *  *  *  who  does  not 
possess  a  certificate  as  required  by  this  section, "  as  showing 
that  it  is  only  to  common  schools  established  under  that 
general  law,  to  which  the  requirement  applies,  and  that  it 
does  not  apply  to  common  schools  existing  under  a  special 
law.  But  this  section  is  to  be  construed  in  connection  with 
section  52,  which  is  general  and  unlimited,  that  "no  teacher 
shall  be  entitled  to  any  portion  of  the  common  school  or 
township  fund,  or  other  public  fund,  or  be  employed  to  teach 
any  school  under  the  control  of  any  board  of  directors  of 
any  school  district  in  this  State, "  who  shall  not,  at  the  time 
of  his  employment,  have  a  certificate  of  qualification.  The 
teacher  in  the  Galesburg  school  district  is  paid,  at  least  in 
part,  from  the  common  school  fund.  He  must  then,  in  order 
to  be  so  paid,  or  from  other  public  fund,  be  subject  to  an 
examination  by  the  county  superintendent,  and  to  the  provi- 
sion, in  this  respect,  of  the  general  School  law.  But  here, 
again,  there  is  reliance  upon  particular  words,  in  the  further 
provision  in  this  last  section,  "or  be  employed  to  teach  any 
school  under  the  control  of  any  board  of  directors  of  any  school 
district  in  this  State."  It  is  said  "board  of  directors"  means 
only  school  directors  under  the  general  law,  and  can  not  be 
made  to  apply  to  this  board  of  education  under  this  special 
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act.  Under  the  general  law,  school  directors  are  nowhere 
termed  a  board  of  directors,  but  their  corporate  name  is  by 
the  act  made  to  be  "School  directors  of  district  No."  etc. 
This  board  of  education  the  act  makes  to  consist  of  the  mayor 
and  one  director  from  each  ward,  to  be  known  as  the  "Board 
of  Education  of  Galesburg  School  District. "  All  the  persons 
composing  the  board,  except  the  mayor,  are  called  by  the  act 
"directors;"  and  we  think  the  designation,  "any  board  of 
directors"  of  any  school  district,  may  well  be  held  to  include 
this  board  of  education  of  Galesburg  school  district,  even  if 
it  does  not  apply  to  it  with  as  much  appropriateness  as  to 
"School  directors  of  district  No."  etc. 

We  do  not  find,  then,  as  insisted  by  appellants'  counsel, 
that  this  requirement  of  the  qualification  of  teachers  is,  by 
the  terms  of  the  general  School  law,  confined  to  the  schools 
existing  under  that  law.  Section  80  of  the  general  law  pro- 
vides, in  all  school  districts  having  a  population  of  not  less 
than  two  thousand,  for  the  election  of  a  board  of  education, 
and  to  such  board,  among  other  powers,  is  given  the  power 
"to  examine  and  employ  teachers."  But  in  this  special  act  we 
are  considering,  there  is  no  such  power  to  examine  teachers, 
given  to  the  board.  The  special  act  makes  the  Galesburg 
school  district  which  it  erects,  a  common  school  district. 
The  public  schools  taught  in  it  are  common  schools,  and  we 
perceive  no  reason  why  the  general  law  of  the  State  for  the 
securing  of  competent  teachers  for  the  common  schools,  and 
providing  for  the  examination  of  such  teachers,  and  their 
being  found  qualified  by  the  county  superintendent  of  schools, 
should  not  apply  to  the  common  schools  of  Galesburg  as  well 
as  to  the  other  common  schools  of  the  State.  We  find  noth- 
ing in  the  special  act  to  interfere  therewith. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Syllabus.     Opinion  of  the  Court. 

The  Chicago,  Burlington  and  Quincy  Bailroad  Company 

v. 
Francis  M.  Martin. 

Filed  at  Ottawa  November  17,  1884. 

1.  Evidence — in  suit  for  personal  injury — to  show  the  plaintiff  suffered 
pain  from  the  injury.  On  the  trial  in  an  action  for  a  personal  injury,  the 
plaintiff  called  his  attending  physician,  who  testified  that  he  had  examined 
the  plaintiff,  who  stated  the  symptoms,  and  that  he  had  suffered  pain.  The 
witness  was  then  asked  whether  the  plaintiff  was  feigning  or  "making  believe, n 
to  which  he  answered,  "No,  sir;  I  know  he  did  not,  from  examination  and 
tests:"  Held,  that,  with  the  explanation  as  to  his  means  of  knowledge,  there 
was  no  error  in  the  admission  of  the  evidence.  The  answer  could  only  be 
understood  as  a  deduction  or  conclusion  from  the  examination  and  tests  made. 

2.  In  such  a  case,  the  attending  physician,  having  every  means  of  observ- 
ing the  symptoms,  may  be  asked  if  the  patient  suffered  pain,  and  his  answer 
in  the  affirmative  can  be  considered  only  as  an  opinion  based  upon  actual 
facts  and  tests.  It  does  not  even  require  an  expert  to  know  the  existence  of 
pain  from  the  nature  of  the  injury  and  the  patient's  outward  manifestations. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — - 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Henry 
county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  H.  Bigelow,  for  the  appellant. 

Mr.  Charles  Dunham,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  commenced  an  action  against  appellant  to  recover 
for  an  injury  sustained,  as  he  claims,  by  reason  of  the  negli- 
gence of  appellant's  servants.  It  is  claimed  that  in  repairing 
the  platform  of  appellant's  depot,  its  servants  left  it  in  a 
dangerous  condition,  and  appellee,  in  passing  over  it,  fell,  and 
was  seriously  injured.  On  a  trial  the  jury  found  a  verdict  for 
plaintiff  for  $3560.  A  motion  for  a  new  trial  was  overruled, 
and  judgment  rendered  on  the  verdict.  Defendant  appealed 
to  the  Appellate  Court  for  the  Second  District,  where  the  judg- 
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ment  was  affirmed,  and  the  case  is  brought  to  this  court,  and 
a  reversal  is  asked. 

All  controverted  facts  in  the  case,  including  that  of  the 
amount  of  damages,  have  been  found  by  the  jury,  and  the 
statute  has  placed  them  beyond  consideration  by  us.  The 
facts,  then,  being  conclusively  found,  we  shall  only  consider 
the  legal  questions  raised  on  the  record. 

It  is  first  urged  that  the  court  erred  in  permitting  a  ques- 
tion to  be  asked,  and  answered  by  Dr.  Tait,  a  witness  called 
by  appellee.  He  had  testified  that  he  had  examined  appellee, 
who  stated  his  symptoms,  and  that  he  had  suffered  pain, 
when  witness  was  asked  by  appellee's  counsel :  "Well,  was 
he  feigning  them,  or  making  believe?"  The  answer  was: 
"No,  sir;  I  know  he  did  not,  from  examination  and  tests." 
Appellant  claims  this  was  error, — that  he  might  be  asked  for 
his  opinion,  but  not  to  state  positively  what  he  nor  any  one 
else  could  certainly  know;  that  one  person  can  not  know 
whether  another  suffers  pain ;  that  he  may  have  an  opinion, 
but  can  not  have  knowledge  on  such  questions.  This  may  be 
abstractly  true,  but  there  are  laws  of  nature  uniform  in  their 
action.  Experience  teaches  that  fire  applied  to  any  portion 
of  the  human,  and,  in  fact,  to  the  animal,  organization,  will 
produce  pain.  This  effect  is  so  nearly  uniform  that  it  may  be 
regarded  universal.  There  are  but  few  exceptions,  and  they 
depend  upon  nervous  derangement  amounting  virtually  to  the 
destruction  of  the  sense  of  feeling.  All  persons  would  unhesi- 
tatingly say  that  they  know  the  application  of  a  high  degree 
of  heat  to  the  animal  system  will  produce  pain.  We  know 
that  it  does  on  ourselves,  and  when  applied  to  others  we  ob- 
serve the  same  manifestations  as  produced  on  ourselves, — 
hence  we  may  say  we  know  it  produces  pain  on  others ;  yet 
we  have  not,  nor  can  we,  feel  their  pain,  nor  can  we  measure 
its  intensity,  but  we  may  say,  from  the  cause  and  manifesta- 
tions, that  we  know  another  suffers  pain.  When  a  person  is 
suffering  great  pain,  there  are  manifestations  that  it  does  not 
2—112  IiiL. 
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require  an  expert, — if  there  can  be  one  in  such  cases, — to 
determine  that  pain  exists.  Had  the  answer,  "no, "  remained 
unexplained,  it  may  be  there  would  have  been  error ;  but  the 
witness  explained  that  he  knew  by  examination,  and  tests 
he  had  used.  What  could  the  jury  have  concluded  but  his 
answer  was  a  deduction  from  the  examination  and  tests  he 
employed,  and  from  the  manifestations  of  pain  he  observed  ? 
The  jury,  from  this  qualification,  could  not  have  supposed 
his  answer  implied  absolute  knowledge,  but  that  his  answer 
was  based  on,  and  was  the  result  of,  the  examination  and 
tests  referred  to  in  the  qualification  to  his  answer.  We  are 
of  opinion  that  this  evidence  could  not  have  misled  the  jury. 
It  requires  no  great  degree  of  intelligence  to  correctly  con- 
clude that  his  answer,  thus  limited,  was  but  a  deduction  from 
the  examination  and  tests  he  had  employed. 

It  is  also  urged  that  it  was  error  to  permit  this  witness  to 
testify  that  appellee  suffered  pain, — that,  at  the  most,  the 
witness  could  but  give  his  opinion.  A  physician,  or  a  nurse 
attending  a  patient,  can,  from  all  the  circumstances  surround- 
ing the  case,  determine  with  almost  precision  whether  the 
patient  suffers  pain.  They  can  determine  with  almost  abso- 
lute certainty.  We  are  not,  therefore,  prepared  to  hold  that 
the  attending  physician,  having  every  means  of  observing  all 
the  symptoms,  may  not  be  asked  whether  the  patient  did  not 
suffer  pain.  We  have  held  that  the  physician  may  testify  to 
what  the  patient  said  in  reference  to  suffering  pain.  Such 
evidence  is  more  liable  to  be  feigned  than  the  physician's  or 
nurse's  observation.  Whilst  this  evidence,  like  the  other, 
should  have  been  confined  to  the  opinion  of  the  witness,  the 
jury  must  have  considered  it  as  being  but  opinion,  although 
more  positive  in  form.  All  would  have  so  understood  the 
answer.  We  are  of  opinion  that  if  it  was  error,  it  was  such 
as  could  not,  nor  did  it,  prejudice  appellant. 

Finding  no  error  in  the  record,  the  judgment  of  the  Appel- 
late Court  is  affirmed.  T   _  _     .  . 

Judgment  affirmed. 
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Syllabus.     Brief  for  the  Appellant. 

The  United  States  Distilling  Company 
v. 
City  op  Chicago. 

Filed  at  Ottawa  November  17,  1884. 

1.  License  fee,  as  distinguished  from  a  tax.  A  license  fee  imposed 
by  a  city  or  village  in  pursuance  of  article  5,  chapter  24,  section  1,  subdivi- 
sion 91,  of  the  Revised  Statutes  of  1874,  upon  certain  avocations,  trades, 
business  or  occupations  carried  on  within  the  corporate  limits  of  such  city 
or  village,  is  not  a  tax,  within  the  constitutional  sense  of  that  term,  and  is  not 
repugnant  to  section  1,  article  9,  of  the  constitution. 

2.  Same — as  to  brewers  and  distillers.  An  ordinance  of  a  city  incorpo- 
rated under  the  general  Incorporation  act,  which  provides  that  no  person, 
firm  or  corporation  shall  carry  on  or  conduct  the  business  of  brewer  or  dis- 
tiller within  the  limits  of  the  city  without  first  paying  a  license  therefor  in 
the  sum  of  $500  per  annum,  under  a  penalty  of  not  less  than  $100  nor  more 
than  $200  for  each  and  every  offence,  (meaning  that  each  brewery  and  each 
distillery  shall  pay  a  license  fee  of  $500,  respectively,)  is  valid  and  binding. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Criminal  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Edsall  &  Edsall,  and  Messrs.  Quigg  &  Tuthill, 
for  the  appellant : 

It  is  held  in  this  State  that  a  distinction  exists  between  a 
license  fee  and  a  tax.  People  v.  Thurber,  13  111.  554;  Walker 
v.  City  of  Springfield,  94  id.  364;  Wiggins  Ferry  Co.  v.  City 
of  East  St.  Louis,  102  id.  560. 

As  to  the  distinction  or  difference  between  collecting  a  tax 
and  a  license  fee,  see  Cooley's  Const.  Lim.  201 ;  Mayor  v. 
Railroad  Co.  32  N.  Y.  261 ;  Mays  v.  City  of  Cincinnati,  1 
Ohio  St.  268;  Ash  v.  People,  11  Mich.  347;  Ducat  v.  City 
of  Chicago,  48  111.  172 ;  City  of  Zist  St.  Louis  v.  Trustees  of 
Schools,  102  id.  491. 

Police  regulations  must  have  reference  to  the  comfort, 
safety  or  welfare  of  society ;  and  what  are  the  subjects  of  its 
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exercise  is  clearly  a  judicial  question.  Town  of  Lake  View 
v.  Rose  Hill  Cemetery  Co,  70  111.  192;  Dunne  v.  People,  94 
id.  122. 

A  distiller  is  not  a  liquor  dealer,  within  the  meaning  of 
those  terms  as  used  in  the  constitution.  Overall  v.  Bezeau, 
37  Mich.  207;    Morris  v.  Commonwealth,  27  Pa.  St.  495. 

License  fees  imposed  in  the  exercise  of  the  police  power 
must  be  reasonable  in  amount.  1  Dillon  on  Mun.  Corp. 
(2d  ed.)  sec.  291 ;  Ash  v.  People,  11  Mich.  347;  Mays  v.  City 
of  Cincinnati,  1  Ohio  St.  268 ;  State  v.  Hoboken,  33  N.  J.  L. 
280 ;  Cooley's  Const.  Lim.  201. 

Mr.  F.  S.  Winston,  for  the  appellee : 

This  case  involves  the  constitutionality  of  that  part  of  the 
general  act  relating  to  cities,  and  which  authorizes  them  to 
tax,  license  and  regulate  distillers,  etc.  Eev.  Stat.  chap.  24, 
art.  5,  sub.  91. 

That  a  license  is  not  a  tax,  in  the  sense  in  which  that  term 
is  used  in  the  constitution  and  statutes,  has  been  distinctly 
held  in  the  following  cases:  People  v.  Thurber,  13  111.  554; 
FiremenJs  Association  v.  Lounsbury,  21  id.  511 ;  Insurance  Co, 
v.  City  of  Peoria,  29  id.  180;  City  of  East  St.  Louis  v.  Weh- 
rung,  46  id.  392;  Ducat  v.  City  of  Chicago,  48  id.  172; 
Chicago  Packing  Co.  v.  City  of  Chicago,  88  id.  221 ;  Walker 
v.  City  of  Springfield,  94  id.  364;  Lovingston  v.  Trustees,  99 
id.  564;  City  of  East  St.  Louis  v.  Trustees  of  Schools,  102  id. 
489 ;  Wiggins  Ferry  Co.  v.  City  of  East  St.  Louis,  id.  560 ; 
Cole  v.  Hall,  103  id.  30 ;  Howland  v.  City  of  Chicago,  108  id. 
496 ;  Timm  v.  Harrison,  109  id.  593 ;  Braun  v.  City  of  Chi- 
cago, 110  id.  186. 

The  ordinance  is  valid  under  the  power  to  tax  distillers. 
City  of  East  St.  Louis  v.  Wehrung,  46  111.  392 ;  Wiggins  v. 
City  of  Chicago,  68  id.  372;  Huck  v.  Railroad  Co.  86  id. 
352. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  prosecution  was  commenced  by  the  city  of  Chicago, 
against  the  United  States  Distilling  Company,  before  a  justice 
of  the  peace,  to  recover  a  penalty  imposed  by  that  section  of 
the  ordinance  of  March  5,  1883,  entitled  "Brewers  and  Dis- 
tillers, "  which  provides  that  no  person,  firm  or  corporation 
shall  carry  on  or  conduct  the  business  of  brewer  or  distiller 
within  the  limits  of  the  city  of  Chicago,  without  first  paying 
a  license  therefor  in  the  sum  of  $500  per  annum,  under  a 
penalty  of  not  less  than  $100  nor  more  than  $200  for  each 
and  every  offence, — meaning  thereby,  that  each  brewery  and 
each  distillery  shall  pay  a  license  fee  of  $500,  respectively. 
On  the  trial  in  the  Criminal  Court,  to  which  the  cause  was 
taken  on  the  appeal  of  defendant,  it  was  admitted  defendant 
was  a  corporation,  and  is  engaged  in  running  a  distillery 
within  the  city  of  Chicago,  and  was  so  engaged,  without  a 
license,  prior  to  the  commencement  of  this  suit ;  and  the  court 
before  whom  the  cause  was  tried,  found  defendant  guilty,  and 
rendered  judgment  against  it  in  the  sum  of  $100.  That 
judgment  was  affirmed  in  the  Appellate  Court  for  the  First 
District,  and  a  majority  of  the  judges  of  that  court  having 
made  the  necessary  certificate,  under  the  statute,  defendant 
brings  the  case  to  this  court  on  its  further  appeal. 

Article  5,  chapter  24,  subdivision  91  of  section  1,  of  the 
Ee vised  Statutes  of  1874,  provides  that  city  councils,  and  the 
president  and  board  of  trustees  in  villages  organized  under 
the  general  law,  may  have  power  "to  tax,  license  and  regulate 
auctioneers,  distillers,  brewers,  lumber  yards,  livery  stables, 
public  scales,  money  changers  and  brokers."  This  clause  of 
the  statute  has  been  the  subject  of  frequent  construction  in 
this  court,  so  that  most  questions  raised  and  discussed  on  the 
present  record  have  been  settled  by  previous  decisions.  It 
will  not  be  necessary  to  enter  anew  upon  the  discussion.  All 
that  is  necessary  to  be  done,  is  to  refer  to  some  of  the  most 
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recent  cases:  Howland  v.  Chicago,  108  111.  496;  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  102  id.  560;  Braun  v.  Chicago, 
110  id.  186.  In  Braun  v.  Chicago,  it  was  distinctly  held  a 
license  fee  imposed  by  a  city  or  village  in  pursuance  of  the 
section  of  the  statute  cited,  upon  certain  avocations,  trades, 
business  or  occupations  carried  on  within  the  corporate  limits 
of  such  city  or  village,  is  not  a  tax,  in  the  constitutional  sense 
of  that  term,  and  is  not  repugnant  to  section  1,  article  9,  of 
the  constitution.  It  has  been  so  repeatedly  and  uniformly 
held  that  a  license  fee  such  as  is  imposed  by  the  ordinance  in 
this  case,  is  not  a  tax  in  the  constitutional  sense,  it  ought 
now  to  be  regarded  as  settled  law.  The  case  at  bar  comes 
precisely  within  the  doctrine  of  the  previous  decisions  on  this 
subject,  and  the  court  has  no  desire  or  inclination  to  recon- 
sider the  same. 

A  point  made  on  the  argument  is,  if  the  penalty  imposed 
by  the  ordinance  is  to  be  held  valid  because  the  sum  exacted 
is  a  license  fee,  then  it  is  said  it  must  be  tested  by  principles 
which  govern  the  exercise  of  the  police  power,  and  under  that 
power  only  a  reasonable  fee  for  the  license,  or  the  labor  of 
issuing  it,  can  be  charged.  This  view  of  the  law  can  not  be 
adopted.  Under  the  comprehensive  grant  of  power  from  the 
legislature,  the  city  council  has  authority  to  require  parties 
exercising  certain  avocations  and  callings,  to  pay  a  license 
fee  for  the  privilege,  and  on  observing  constitutional  restric- 
tions, the  amount  would  seem  to  be  within  the  discretion  of 
the  body  imposing  it.  Even  the  imposition  of  license  fees 
for  substantial  municipal  revenue  has  been  sustained  by  this 
court  in  a  number  of  cases,  as  in  Wiggins  Ferry  Co,  v.  East 
St.  Louis,  102  111.  560. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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George  Kelly 

v, 

Thomas  Gahn  et  al. 

Filed  at  Ottawa  November  17,  1884. 

Election  of  town  officeks— in  the  town  of  Lake— at  what  time.  The 
town  of  Lake,  in  Cook  county,  was  incorporated  by  a  special  act  in  1867,  to 
be  governed  and  managed  by  five  trustees, — a  supervisor,  assessor  and  col- 
lector, to  be  elected,  and  the  other  two  to  be  appointed  by  the  county  judge. 
In  1869  the  charter  of  the  town  was  revised,  when  it  was  provided  that  the 
town  officers  should  be  elected  on  the  second  Tuesday  in  April.  In  pursu- 
ance of  the  constitution,  the  legislature  passed  an  act  repealing  all  conflicting 
laws  on  the  subject,  and  fixing  the  time  for  the  election  of  town  officers  on 
the  first  Tuesday  in  April  in  each  year:  Held,  that  the  supervisor,  assessor 
and  collector,  being  town  officers,  were  properly  elected  on  the  first  Tuesday 
in  April,  and  that  their  election  was  governed  by  the  general  law,  as  revised 
in  1874,  and  that  the  two  trustees  provided  in  addition  to  those  town  officers, 
should  be  elected  at  the  same  time. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Henry  M.  Shephard,  Judge,  presiding. 

This  was  a  petition  for  a  mandamus,  which  sets  out  the 
charter  and  amendment  thereto  of  the  town  of  Lake,  in  Cook 
county,  and  the  provisions  therein  requiring  the  annual  elec- 
tion for  town  officers  to  be  held  on  the  second  Tuesday  of 
April.  The  petition  alleges  that  no  election  was  held  on  said 
day,  in  1884,  whereby  a  vacancy  was  occasioned;  that  the 
appellees  are  acting  as  the  board  of  trustees  and  town  clerk 
of  said  town ;  that  a  demand  was  made  on  them  that  they 
call  an  election,  but  that  they  have  refused  so  to  do,  and 
asks  that  a  writ  of  mandamus  may  be  issued  to  compel  such 
action.  The  answer  of  the  appellants  admits  all  the  material 
averments  of  the  petition,  but  alleges  that  the  charter  pro- 
vision requiring  the  annual  election  to  be  held  on  the  second 
Tuesday  of  April  has  been  changed  by  the  constitution  of 
1870  and  the  general  laws  of  the  State,  so  that  such  election 
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should  now  be  held  on  the  first  Tuesday  of  April ;  alleges  that 
a  legal  election  was  held  on  the  first  Tuesday  of  April,  1884; 
that  such  election  was  legal  and  regular  in  every  respect ;  that 
at  such  election  the  appellees  were  duly  elected  to  the  respect- 
ive town  offices  which  they  now  severally  hold ;  that  they  have 
duly  qualified,  and  entered  upon  the  duties  of  their  respective 
offices,  and  are  in  the  full  possession  and  enjoyment  thereof ; 
that  such  election  was  free  from  all  fraud ;  that  it  was  noto- 
riously and  publicly  canvassed  and  contested ;  that  more  than 
6000  ballots  were  cast  thereat,  and  the  respondents  elected  by 
an  average  majority  of  more  than  800  votes.  To  this  answer 
the  petitioner  interposed  a  general  demurrer,  which,  on  hear- 
ing, was  overruled  by  the  court,  and  the  petition  dismissed. 

The  main  question  in  this  case  is,  whether  the  election 
held  in  the  town  of  Lake  on  the  first  Tuesday  of  April,  1884, 
for  a  supervisor,  assessor,  collector,  town  clerk  and  trustee, 
was  a  legal  and  valid  election,  or  not. 

Mr.  John  Gibbons,  for  the  appellant. 

Mr.  Albert  H.  Veeder,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  principal  question  presented  by  this  record  is,  whether 
the  election  held  in  the  town  of  Lake  on  the  first  Tuesday  of 
April,  1884,  for  supervisor,  assessor,  collector,  town  clerk  and 
trustee,  was  held  on  the  day  provided  by  law. 

Cook  county  adopted  township  organization  prior  to  1867, 
and  is  still  under  that  system.  The  town  of  Lake  is  one  of 
the  townships  of  the  county.  In  1867  the  legislature  passed 
an  act  incorporating  the  inhabitants  of  the  town  of  Lake  into 
a  body  politic  and  corporate,  under  the  name  of  the  "Town 
of  Lake."  The  boundaries  of  the  town,  as  fixed  by  the  act, 
were  declared  to  be,  "all  that  district  of  country  now  known 
as  the  town  of  Lake,  county  of  Cook,  and  State  of  Illinois." 
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The  government  of  the  town  was  intrusted  to  five  trustees. 
The  supervisor,  assessor  and  collector  of  the  town  of  Lake, 
and  their  successors  in  office,  were  constituted  and  declared 
to  be  ex-officio  three  of  the  board  of  trustees.  Two  were  to 
be  appointed  by  the  county  judge,  and  their  successors,  in 
the  language  of  the  act,  "shall  be  elected  at  the  next  annual 
election  thereafter,  and  biennially  after  the  said  next  annual 
election,  in  the  same  manner  that  the  other  town  officers  of 
said  town  are  elected."  In  1869  the  act  of  1867  was  super- 
seded by  an  act  entitled  "An  act  to  revise  the  charter  of  the 
town  of  Lake,  in  Cook  county, "  which  is  now  the  charter  of 
the  town  of  Lake.  Section  3  provides  :  "The  officers  of  said 
town  shall  consist  of  the  following  officers  only,  to-wit :  a 
supervisor,  assessor,  collector,  town  clerk,  and  such  justices 
of  the  peace  and  constables  as  are  now  provided  by  law,  who 
shall  be  elected  in  the  same  manner,  and  hold  their  office  for 
the  same  length  of  time,  and  perform  the  duties  provided 
by  law  for  such  officers,  respectively,  in  other  towns  in  Cook 
county,  except  as  otherwise  provided  by  this  act.  The  gov- 
ernment and  corporate  powers  of  said  town  shall  be  vested 
in  and  exercised  by  a  board  of  five  trustees,  to  consist  of  the 
supervisor,  assessor,  collector,  and  two  trustees  to  be  elected 
as  provided  in  this  act.  The  election  of  town  officers  and 
trustees  may  be  contested  as  in  other  cases  of  town  officers." 
Section  2  provides:  "The  election  for  the  officers  contem- 
plated by  this  act  shall  be  held  on  the  second  Tuesday  in 
April."  Section  37  provides:  "An  election  shall  be  held  in 
said  town  on  the  second  Tuesday  of  April,  1870,  and  on  the 
second  Tuesday  of  April  in  each  year  thereafter,  for  the  elec- 
tion of  trustees  and  town  officers,  except  justices  of  the  peace 
and  constables."  Section  39  provides :  "At  the  election  on 
the  second  Tuesday  of  April,  1870,  as  herein  provided,  there 
shall  be  elected  by  the  legal  voters  of  said  town,  two  trustees, 
who,  together  with  the  supervisor,  assessor  and  collector, 
shall  thereafter  constitute  the  said  board." 
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Under  the  act  of  1869,  it  is  plain  that  the  proper  time  for 
holding  the  election  would  occur  on  the  second  Tuesday  of 
April ;  but  it  is  insisted  by  the  appellees  that  the  time  men- 
tioned in  the  act  of  1869  has  been  changed  by  the  consti- 
tution of  1870,  and  the  legislation  which  has  taken  place 
under  and  by  virtue  of  that  instrument.  Section  5,  of  article 
10,  of  the  constitution  of  1870,  provided  that  the  General 
Assembly  shall  provide  by  general  law  for  township  organiza- 
tion, and  that  no  two  townships  shall  have  the  same  name, 
and  the  day  of  holding  the  annual  township  meeting  shall  be 
uniform  throughout  the  State.  In  compliance  with  this  pro- 
vision of  the  constitution,  in  1872  the  legislature  passed  a 
general  law  for  township  organization,  applicable  alike  to  all 
the  counties  in  the  State  which  had,  or  might  adopt,  that 
system,  repealing  all  conflicting  laws  on  the  subject.  In  1874 
the  law  was  revised,  and  it  is  now  chapter  139  of  the  Eevised 
Statutes  of  1874.  The  act  contains  the  following  provisions : 
"The  annual  town  meeting  in  the  respective  towns,  for  the 
election  of  town  officers,  shall  be  held  on  the  first  Tuesday  of 
April  in  each  year."  (Art.  6,  sec.  1.)  "At  the  annual  town 
meeting  in  each  town  there  shall  be  elected,  by  ballot,  one 
supervisor,  one  town  clerk,  one  assessor  and  one  collector,  who 
shall  severally  hold  their  offices  for  one  year,  and  until  their 
successors  are  elected  and  qualified,  and  such  justices  of  the 
peace  and  constables  and  highway  commissioners  as  are  pro- 
vided by  law."  (Art.  7,  sec.  1.)  And  then  comes  article  15, 
section  2:  "Whereas,  the  constitution  requires  that  the  day 
of  holding  the  annual  township  meeting  shall  be  uniform 
throughout  the  State  ;  and  whereas,  in  the  county  of  Cook  the 
day  of  election,  as  fixed  by  law,  is  not  the  same  as  that  in 
the  majority  of  the  counties  of  this  State,  and  there  is  doubt 
whether  any  election  can  legally  be  held  in  such  county  for 
town  officers,  an  emergency  exists  that  this  act  take  imme- 
diate effect,  and  be  in  force  from  and  after  its  passage. " 
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The  constitution,  and  the  laws  passed  under  it,  fixed  upon 
the  first  Tuesday  of  April  as  the  day  on  which  a  supervisor, 
town  clerk,  assessor  and  collector  should  be  elected  in  every 
town  in  the  State  located  in  a  county  which  had  adopted 
township  organization,  and  repealed  all  local  or  special  laws 
providing  for  the  election  at  a  different  date.  This  neces- 
sarily changed  the  time  provided  by  the  act  of  1869  for  hold- 
ing the  election.  The  fact  that  the  act  of  1869  made  the 
town  of  Lake  a  corporation,  does  not,  in  our  judgment,  affect 
the  question.  When  the  charter  was  passed,  the  town  of 
Lake  had  its  supervisor,  assessor  and  collector,  who  had  been 
elected  under  the  Township  Organization  law.  Those  officers 
remained  with  the  same  duties  and  powers  after  the  charter 
was  passed,  as  before.  In  addition  to  their  duties  and  powers 
as  town  officers,  they  were  made  trustees,  to  assist  in  the 
government  of  the  new  corporation,  but  they  continued  to  be 
town  officers,  notwithstanding  the  new  duties  which  had  been 
imposed  upon  them  by  the  act  of  1869.  The  town  of  Lake 
had  its  supervisor,  collector  and  assessor,  as  town  officers, 
with  their  respective  duties,  as  town  officers,  to  perform,  after 
the  enactment  of  the  acts  of  186T  and  1869,  as  before.  As 
supervisor,  collector  and  assessor  they  were  not  officers  under 
the  act  of  1869,  but  they  were  merely  town  officers.  If,  then, 
they  retained  this  character,  it  is  plain  that  they  would  fall 
under  and  be  governed  by  the  general  law  as  to  their  duties 
and  time  of  election. 

The  act  providing  that  the  annual  town  meeting  for  the 
election  of  town  officers  shall  be  held  on  the  first  Tuesday  of 
April,  included  every  town  in  the  State  under  township  organ- 
ization. Prior  to  the  adoption  of  the  constitution  of  1870 
there  was  not  uniformity  in  the  elections  in  towns  under  town- 
ship organization.  Some  towns  elected  in  November,  and 
some  in  April.  The  town  officers  in  Cook  county  were  elected 
in  November.  Much  confusion  existed  in  different  localities, 
growing  out  of  the  want  of  uniformity  in  the  election  of  town 
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officers.  This  doubtless  led  to  the  constitutional  provision 
that  the  day  of  holding  the  annual  township  meeting  shall  be 
uniform  throughout  the  State.  It  is  a  salutary  provision,  and 
one,  too,  which  was  much  needed,  and  it  should  be  upheld 
and  sustained.  There  may  be  some  doubt  in  regard  to  the 
time  when  the  two  trustees  who,  in  connection  with  the  super- 
visor, collector  and  assessor,  constitute  the  board,  should  be 
elected ;  but  one  thing  is  apparent,  and  that  is,  that  the  legis- 
lature never  intended  that  there  should  be  two  elections, — 
one  on  the  first  and  the  other  on  the  second  Tuesday  of  April. 
Under  the  acts  of  1867  and  1869,  it  was  designed  by  the  legis- 
lature that  the  trustees  should  be  elected  on  the  same  day 
that  the  town  officers  were  elected.  Section  2  of  the  act  of 
1869,  heretofore  cited,  is  plain  on  this  point.  The  language 
is:  "The  election  for  the  officers  contemplated  by  this  act 
shall  be  held  on  the  second  Tuesday  in  April."  So,  also, 
section  37  declares,  that  "an  election  shall  be  held  in  said 
town  on  the  second  Tuesday  of  April,  1870,  and  on  the  second 
Tuesday  of  April  in  each  year  thereafter,  for  the  election  of 
trustees  and  town  officers."  From  these  and  other  provi- 
sions of  the  acts  of  1867  and  1869,  which  might  be  cited, 
the  conclusion  is  plain  that  the  legislature  designed  that  the 
town  officers  and  trustees  should  all  be  elected  on  the  same 
day.  When,  therefore,  the  day  of  election  for  town  officers 
was  changed  by  law,  we  are  of  opinion  the  law  necessarily 
changed  the  day  for  the  election  of  trustees.  The  change 
followed  as  a  logical  result.  The  provisions  of  the  acts  of 
1867  and  1869,  when  considered  in  connection  with  the  con- 
stitution and  the  Township  Organization  law,  clearly  lead  to 
this  conclusion. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Syllabus.     Brief  for  the  Appellants. 

John  Spellmyer  et  al. 

v. 

James  H.  Gaff. 

Filed  at  Ottawa  November  17,  1884. 

1.  Amendment  of  sheriff's  return — lapse  of  time.  A  sheriffs  return 
of  service  of  a  chancery  summons  was  allowed  to  be  amended  after  the  lapse 
of  sixteen  years,  upon  satisfactory  evidence,  so  as  to  show  the  fact  of  a  legal 
service  as  to  minors,  there  having  been  no  intervening  adverse  rights  acquired 
to  be  injuriously  affected  thereby,  and  it  was  held  proper. 

2.  If,  however,  the  evidence  on  a  motion  for  leave  to  a  sheriff  to  amend 
his  return  to  a  summons  as  to  service  sixteen  years  after  it  was  made,  leaves 
it  doubtful  whether  it  fails  to  show  the  facts  truly,  the  amendment  may  be 
refused.  So,  if  third  persons  have  in  good  faith  acted  and  acquired  rights 
upon  the  return  as  made,  the  amendment  should  not  be  made  to  their  pre- 
judice; but  when  the  rights  of  third  parties,  acquired  in  good  faith,  do  not 
intervene,  and  the  error  in  the  return  is  beyond  question,  and  the  officer  is 
present  and  desirous  of  correcting  the  return,  mere  lapse  of  time  is  no  bar  to 
the  amendment. 

3.  Same — former  decision.  There  is  nothing  in  the  case  of  0' Conner  v. 
Wilson,  57  111.  226,  to  be  understood  as  inconsistent  with  this  ruling.  It  was 
not  held  in  that  case  that  such  an  amendment  should  not  be  allowed  after  the 
expiration  of  twelve  years, — on  the  contrary,  the  court  there  expressly  said 
a  period  would  not  be  fixed  within  which  such  an  application  should  be  made. 

4.  Same — admissibility  of  parol  evidence.  Where  the  officer  is  willing 
and  desirous  of  correcting  his  return  to  process,  so  as  to  show  a  legal  service, 
parol  evidence  is  admissible  for  the  purpose  of  showing  the  propriety  of 
amending  his  return. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Liv- 
ingston county ;  the  Hon.  Franklin  Blades,  Judge,  presiding. 

Messrs.  Wallace  &  Terry,  for  the  appellants : 
As  to  the  right  to  amend  the  return  after  so  great  a  lapse  of 
time,  see  0' Conner  v.  Wilson,  57  111.  232 ;  McCoy  v.  Morrow, 
18  id.  519;  Bernard  v.  Stevens,  2  Aiken,  (Vt.)  429;  Chicago 
Planing  Mill  Co.  v.  National  Bank,  86  id.  587;  Thatcher  v. 
Miller,  13  Mass.  271. 
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Parol  evidence  is  not  admissible  to  determine  the  propriety 
of  amending  the  return.  Coughran  v.  Gutcheus,  18  111.  390 ; 
Botsford  v.  0' Conner,  57  id.  72 ;  0 'Conner  v.  Wilson,  id.  226 ; 
Barlow  v.  Standford,  82  id.  298. 

Mr.  C.  C.  Strawn,  for  the  appellee : 

The  indorsement  made  by  the  sheriff  is  not  the  service, 
but  only  affords  evidence  of  that  fact.  Dunn  v.  Rodgers,  43 
111.  262. 

That  the  lapse  of  time  is  not  a  bar,  when  no  intervening 
rights  have  been  acquired,  see  Slicer  v.  Bank  of  Pittsburg,  16 
How.  571 ;  Chicago  Planing  Mill  Co.  v.  National  Bank,  97  111. 
291 ;    Church  v.  English,  81  id.  412 ;    Montgomery  v.  Merrill, 

14  Port.  102;  Kirkivood  v.  Reedy,  10  Kan.  453;  Foreman  v. 
Carter,  9  id.  674;  Mason  v.  Messenger,  17  Iowa,  261 ;  Jeffreys 
v.  C allis,  4  Dana,  465;  Montgomery  v.  Brown,  2  Gilm.  581; 
Mahurin  v.  Bracket,  5  N.  H.  9 ;  Freeman  on  Executions, 
sec.  359;    Whittier  v.  Vamey,  10  N.  H.  291. 

Amendments  have  been  allowed  years  after  the  making 
and  filing  of  the  original  returns.  Freeman  on  Executions, 
sec.  359;  Woodward  v.  Harbin,  4  Ala.  534;  Jarboe  v.  Hall, 
37  Md.  345;  Williams  v.  Houston,  71  N.  C.  163;  Muldrow 
v.  Bates,  5  Mo.  214;  Blaisdell  v.  Steamer,  19  id.  157;  IruiiiY. 
Scobee,  5  Litt.  70;  Thatcher  v.  Miller,  11  Mass.  413;  Rncker 
v.  Harrison,  6  Munf.  181 ;  Scott  v.  Trustees,  5  U.  C.  Pr.  228. 

An  amendment  was  allowed  after  twenty  years,  in  Gilman 
v.  Stetson,  16  Maine,  271,  and  an  amendment  was  allowed 
after  twenty-one  years,  in  Scruggs  v.  Scruggs,  46  Mo.  271. 

It  is  established  by  an  overwhelming  weight  of  authority 
that  a  return  may  be  amended  after  the  officer  who  made 
it  has  gone  out  of  office.  Adams  v.  Robinson,  1  Pick.  461 ; 
Wilson  v.  Ray,   Charlt.   (T.  U.  P.)   109 ;    Johnson  v.  Donnell, 

15  111.  97;  Morris  v.  Trustees,  15  id.  266;  Gray  v.  Caldwell, 
Hard.  63  ;  Newton  v.  Prather,  1  Duv.  100  ;  Hutchins  v.  Brown, 
4  Har  &  McH.  498;    Miles  v.  Davis,  19  Mo.  408;    Keen  v. 
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Briggs,  46  Maine.  467 ;  Palmer  v.  Thayer,  28  Conn.  237 ; 
Bean  v.  Thompson,  19  N.  H.  290. 

An  ex-sheriff  was  permitted  to  amend  a  return  made  by 
his  deceased  deputy,  in  Avery  v.  Bowman,  39  N.  H.  393 ; 
Cashing  v.  Laird,  4  Ben.  70. 

An  amendment  was  permitted  after  the  officer  had  been 
suspended  by  an  act  of  the  legislature,  and  his  functions 
transferred  to  another,  in  Blaisdell  v.  Steamer,  19  Mo.  157. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 

Court : 

On  the  31st  of  August,  1882,  James  H.  Gaff,  as  ex-sheriff 
of  Livingston  county,  presented  his  motion  to  the  circuit  court 
of  that  county  for  leave  to  amend  the  return  made  by  him, 
while  sheriff  of  the  county,  on  a  certain  summons.  Those 
interested,  in  opposition  to  the  motion,  were  made  defendants, 
and  appeared  and  resisted  its  allowance. 

It  is  conceded  by  both  sides  to  be  true,  namely,  that  Wil- 
liam F.  Spellmyer,  on  the  4th  of  February,  1864,  executed  a 
mortgage  upon  an  eighty  and  a  forty-acre  tract  of  land,  spe- 
cifically described  in  the  record,  situated  in  Livingston  county, 
to  secure  the  payment  of  his  promissory  note,  to  William  D. 
Vansant.  Soon  afterwards,  Spellmyer  died  intestate,  leaving 
a  widow,  Sarah,  and  three  children, — John,  Laura  and  Caro- 
line,— his  heirs  at  law.  After  the  death  of  Spellmyer,  his 
widow,  Sarah,  intermarried  with  James  Warner,  and  he  there- 
after resided  with  her  and  the  children  of  Spellmyer,  on  the 
mortgaged  land,  as  the  head  of  the  family,  and  cultivated 
the  land  for  a  support  for  such  family  for  several  years. 
While  he  was  thus  residing  with  them  on  the  mortgaged  land, 
as  the  head  of  the  family,  (in  December,  1866,)  the  note 
secured  by  the  mortgage  not  having  been  paid,  Vansant  filed 
his  bill  to  foreclose  the  mortgage,  in  the  Livingston  circuit 
court,  making  the  said  James  Warner,  the  said  Sarah,  his 
wife,  and  the  said  John,  Laura  and  Caroline  Spellmyer,  de- 
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fendants.  Summons  was  thereupon  issued,  in  due  form,  and 
placed  in  the  hands  of  James  H.  Gaff,  then  sheriff  of  Living- 
ston county,  to  execute.  He  returned  this  summons  on  the 
22d  of  December,  1866,  with  this  indorsement  thereon: 

"I  have  executed  this  writ  by  reading  the  same  to  and 
leaving  a  true  copy  of  the  same  with  James  Warner  and  Sarah 
Warner,  and  leaving  a  true  copy  of  the  same  at  the  regular 
place  of  abode  for  each  of  the  within  named  John  Spellmyer, 
Laura  Spellmyer,  and  Caroline  Spellmyer,  with  a  white  per- 
son over  ten  years  of  age,  and  explaining  to  him  the  contents 
of  the  same,  this  22d  day  of  December,  1866. 

J.  H.  Gaff, 
Sheriff  of  Livingston  county,  III. " 

On  the  30th  of  January,  1867,  the  circuit  court  of  Living- 
ston county  rendered  a  decree  in  the  cause,  taking  an  account 
and  determining  the  amount  due  on  the  mortgage,  and  direct- 
ing a  sale  of  the  mortgaged  property  for  the  payment  of  that 
amount,  etc.,  and  on  the  27th  of  April,  1867,  the  mortgaged 
property  was  sold,  pursuant  thereto,  by  the  master  in  chan- 
cery, and  F.  Plumb  became  its  purchaser.  On  the  11th  of 
January,  1868,  Plumb  assigned  and  transferred  his  certificate 
'of  purchase  to  said  Sarah  Warner,  and  on  the  17th  of  August, 
1868,  the  master  in  chancery  executed  a  deed  of  the  property 
to  her.  On  the  12th  of  October,  1878,  she  conveyed  the 
lands  to  Albert  Lawrence,  Jr.,  and  0.  P.  Bourland,  and  on 
the  13th  of  November,  1879,  Lawrence  conveyed  his  interest 
therein  to  Edgar  Cook.  On  the  9th  of  November,  1880,  Cook 
and  Bourland  conveyed  the  forty-acre  tract  to  F.  Kennedy, 
and  on  the  18th  of  May,  1881,  they  conveyed  the  eighty-acre 
tract  to  A.  C.  Fosdick.  On  the  5th  of  April,  1882,  Fosdick 
conveyed  this  tract  to  W.  A.  Haynes,  H.  P.  Gordon,  and 
W.  Gf  Haynes. 

It  was  offered  to  introduce  Gaff  and  other  persons,  whose 
affidavits  had  been  filed  with  the  motion,  and  examine  them 
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orally,  as  witnesses,  touching  the  question  of  service,  and 
allow  the  defendants  opportunity  to  cross-examine  them,  sev- 
erally ;  but  the  defendants  waived  this,  and  consented  that 
the  affidavits  might  be  read  and  considered,  for  the  purposes 
of  the  motion,  as  the  evidence  of  such  persons,  respectively. 
The  respect  wherein  leave  was  asked  to  amend  the  return 
was,  to  state  that  the  true  copy  of  the  summons  returned  as 
left  "at  the  regular  place  of  abode  for  each  of  the  within 
named  John  Spellmyer,  Laura  Spellmyer,  and  Caroline  Spell- 
myer, with  a  white  person  over  ten  years  of  age,  and  explain- 
ing to  him  the  contents, "  was  in  fact  left  for  each  of  them, 
at  their  usual  place  of  abode,  with  the  said  James  Warner,  a 
white  person,  (who  was  the  head  of  the  family  of  said  Spell- 
myer,) over  the  age  of  ten  years,  and  residing  with  them,  and 
informing  him  of  the  contents.  The  circuit  court  allowed  the 
amendment  to  be  made,  and  this,  on  appeal  to  the  Appellate 
Court  for  the  Second  District,  was  affirmed. 

The  appellants  do  not  object  that  the  evidence  is  insuffi- 
cient to  warrant  the  action  of  the  circuit  court,  and  there  is 
not  the  slightest  ground  for  objection  in  that  regard.  Gaff 
shows  that  he  thoroughly  recollects  what  he  did  in  making 
service  of  the  writ,  and  gives  reasons  which  are  entirely  sat- 
isfactory why  he  should  have  such  recollection.  He  is  cor- 
roborated, in  all  respects,  by  the  testimony  of  Warner,  and 
they  are  both,  to  a  considerable  extent,  corroborated  by  others. 
That  the  service  was,  in  fact,  properly  made,  there  can  be 
no  reasonable  doubt.  The  only  objection  urged  to  the  cor- 
rection of  the  return  is  the  great  lapse  of  time, — almost  six- 
teen years, — that  has  intervened.  This  is  undoubtedly  a  very 
important  circumstance  to  take  into  consideration  in  passing 
upon  such  a  question,  but  it  is  not  necessarily  controlling. 

Counsel  for  appellants  seize  upon  an  expression  in  O'Con- 

ner  v.  Wilson,  57  111.  226,  and  insist  that  it  holds  that  such 

an  amendment  should  not  be  allowed  after  the  expiration  of 

twelve  years.     This  is  a  misapprehension.     As  counsel  con- 

3—112  III. 
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cede,  the  court  there  expressly  said  a  period  would  not  be 
iixed  within  which  such  an  application  should  be  made ;  and 
the  language  used  with  reference  to  the  time  that  had  there 
elapsed,  was  with  special  reference  to  the  facts  of  that  case. 
In  Cliurch  v.  English,  81  111.  442,  an  amendment  of  a  record 
showing  that  an  order  for  change  of  venue  had  been  made, 
was  allowed  after  the  expiration  of  ten  years,  and  it  was  said : 
"As  between  the  original  parties,  we  are  not  aware  of  any 
limitation  as  to  the  time  in  which  such  amendments  may  be 
allowed.  No  reason  suggests  itself  why  such  amendments 
may  not  be  made  at  any  time,  so  long  as  anything  definite 
and  certain  remains  to  amend  by."  And  in  Planing  Mill  Co. 
v.  National  Bank,  86  111.  590,  in  speaking  of  the  language  of 
the  opinion  in  0 'Conner  v.  Wilson,  supra,  it  was  said:  "Nor 
was  it  determined  in  the  O* Conner  case  what  would  be  a  rea- 
sonable time  within  which  to  ask  leave  to  have  the  amendment 
made,  and  it  will  not  be  necessary  to  determine  that  point 
here."  Mere  lapse  of  time,  where  the  rights  of  third  persons 
will  not  be  injuriously  affected,  as  a  general  rule  will  not  bar 
an  amendment.  Gilman  v.  Stetson,  16  Maine,  124;  Scruggs 
v.  Scruggs,  46  Mo.  271. 

But  counsel  contend  parol  evidence  is  not  admissible  to  de- 
termine the  propriety  of  amending  this  return,  and  they  cite 
Coughran  v.  Gutclieus,  18  111.  390,  Botsford  v.  0* Conner,  57 
id.  72,  O'' Conner  v.  Wilson,  supra,  and  Barlow  v.  Standford, 
82  id.  298.  The  authorities  cited  do  not  sustain  the  position. 
The  last  three  cited  cases  hold  simply  that  the  return  of  the 
officer  can  not  be  contradicted  by  parol  testimony.  No  one 
asserts  the  contrary  in  the  present  case.  The  question,  here, 
is  not  whether  the  officer's  return  shall  be  contradicted,  but 
whether  he  shall,  himself,  be  allowed  to  amend  it.  In  the 
first  cited  case  the  question  was,  whether  the  court  would 
hear  oral  testimony  as  to  the  character  of  judgment  it  was 
intended  should  be  rendered  in  a  particular  case,  and  it  was 
held  such  evidence  is  inadmissible, — a  question  not  at  all 
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analogous.  Whether  amendments  of  this  character  shall  bo 
allowed  after  the  lapse  of  time,  depends  upon  the  peculiar 
circumstances  of  the  case,  and  which,  oftentimes,  can  alone 
be  disclosed  by  oral  evidence.  If  it  is  at  all  doubtful  whether 
there  is  error  in  the  return,  the  amendment  ought  not  to 
be  allowed.  If  third  parties  have  in  good  faith  acted  and 
acquired  rights  upon  the  return  as  made,  the  amendment 
should  not  be  allowed ;  but  where  the  rights  of  third  parties, 
acquired  in  good  faith,  do  not  intervene,  and  the  error  in  the 
return  is  beyond  question,  and  the  officer  is  present  and  de- 
sirous of  correcting  the  return,  it  is  not  perceived  why  any 
length  of  time  should  bar  the  amendment.  The  rights  of 
third  parties,  here,  instead  of  being  adversely  affected  by  the 
return,  are  promoted  by  it.  The  property  has  passed,  by 
successive  sales  and  transfers,  to  what  we  are  to  assume  are 
purchasers  in  good  faith,  relying  upon  the  decree  under  which 
the  property  was  sold  as  authorizing  the  sale  and  divesting 
appellants'  title.  Appellants  have  taken  no  steps  to  remove 
the  cloud  thus  cast  upon  their  title,  nor  to  repossess  them- 
selves of  the  land.  This  court  has  said,  and  truly  so,  that 
the  indorsement  made  by  the  sheriff  is  not  the  service,  but 
only  affords  evidence  of  the  fact ;  and  so  where  the  sheriff 
amends  the  return,  he  does  not  change  the  fact,  but  the  evi- 
dence, only,  of  the  fact.  Dunn  v.  Rodgers  et  al.  43  111.  260, 
See,  also,  Montgomery  v.  Brown,  2  Gilm.  581. 

Appellants'  position,  therefore,  is,  notwithstanding  they 
had  the  service  to  which  they  were  entitled  by  law,  and  they 
have  long  since  parted  with  the  possession  of  their  property, 
which  has  passed  to  bona  fide  purchasers,  yet  the  court  should, 
for  the  mere  technical  reason  of  the  lapse  of  time,  refuse  to 
allow  that  evidence  put  upon  the  record.  The  position  is 
utterly  untenable. 

We  think  the  court  properly  allowed  the  amendment  to  be 
made.     The  judgment  is  affirmed. 

Judgment  affirmed. 
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Clinton  L.  Conkling 

v. 

Nicholas  H.  Eidgely  &  Co. 

Filed  at  Springfield  September  27,  1884. 

1.  Confession  of  judgments  in  vacation — what  is  a  "vacation," 
within  the  meaning  of  section  66  of  the  Practice  act.  Where  a  circuit 
court  adjourned  over  for  thirty-two  days,  it  was  held  that  the  period  inter- 
vening in  which  the  court  did  not  sit  and  transact  business  was  to  be  regarded 
as  vacation,  within  the  meaning  of  that  word  in  section  66  of  the  Practice 
act,  authorizing  judgments  by  confession  in  vacation.  But  the  word  is  not 
to  be  understood  as  embracing  all  the  time  the  court  is  not  actually  in  ses- 
sion, or  as  embracing  the  time  of  an  adjournment  from  day  to  day. 

2.  Same — by  whom  the  entry  may  be  made— powers  of  the  judge.  The 
judge  of  a  circuit  court  has  no  power  to  make  an  order  for  the  entry  of  a 
judgment  by  confession  in  vacation.  Nor  does  the  statute  authorizing  judg- 
ments to  be  confessed  in  vacation,  in  terms  authorize  the  clerk  of  the  court 
to  enter  them  upon  the  record,  but  by  necessary  implication  it  confers  the 
power. 

3.  Same— entry  of  judgment,  whether  a  judicial  act.  The  entry  of  a 
judgment  by  confession  in  vacation,  by  the  clerk  of  the  court,  is  not  a  judi- 
cial act,  though  the  statute  gives  such  judgment  the  same  force  and  effect  as 
judgments  entered  in  term  time. 

4.  Teems  of  couet — their  duration — power  of  the  judges.  Section  18 
of  the  act  of  February  22,  1872,  confers  upon  circuit  courts,  when  in  session, 
the  power  to  adjourn  to  any  day  not  beyond  the  first  day  of  the  next  term 
fixed  by  law;  and  the  effect  of  the  legislation  now  in  force  is  to  change  the 
former  law  in  respect  to  the  peremptory  adjournments  made  necessary  by 
the  laws  before  in  force,  and  to  leave  the  duration  of  the  terms  of  the  courts 
practically  at  the  discretion  of  the  judges. 

5.  Construction  of  statutes — remedial.  In  construing  a  remedial 
statute,  the  courts  should  consider  the  old  law,  the  mischief,  and  the  remedy; 
and  the  new  act  should  be  so  construed,  if  it  can  fairly  be  done,  as  to  sup- 
press the  mischief  in  the  old  law  and  advance  the  remedy. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  Charles  S.  Zane, 
Judge,  presiding. 
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Mr.  James  C.  Conkling,  for  the  plaintiff  in  error : 

The  statute  does  not  confer  upon  clerks  the  power  to  enter 
confessions  of  judgment  in  vacation,  and  it  must  be  ordered 
by  the  judges.  The  clerk  being  a  ministerial  officer,  can  not 
exercise  judicial  powers.  Freeman  on  Judgments,  sec.  2; 
Field  v.  People,  2  Scam.  79 ;  2  Sellon's  Practice,  43 ;  Impey's 
Practice,  448. 

As  to  the  power  of  judges  in  vacation,  see  Hurd's  Stat. 
1878,  chap.  37,  sees.  47,  49. 

When  a  court  is  open,  the  term  continues  until  it  is  ended  by 
order  of  final  adjournment,  or  until  the  efflux  of  the  time  fixed 
by  law  for  its  continuance.     Labadis  v.  Dean,  47  Texas,  100. 

Every  term  continues  until  the  call  of  the  next  succeed- 
ing term,  unless  previously  adjourned  sine  die.  Freeman  on 
Judgments,  sec.  90 ;   Townsend  v.  Chew,  31  Md.  247. 

The  power  of  a  court  over  its  judgments  during  the  entire 
term  at  which  they  are  rendered,  is  unlimited.  Ashley  v. 
Nude,  5  Ark.  100;  Underwood  v.  Sledge,  27  id.  295;  State  v. 
Treasurer,  43  Mo.  228 ;  Doss  v.  Lynch,  14  How.  297 ;  Taylor 
v.  Lusk,  9  Iowa,  444. 

A  court  held  by  adjournment  is  not  a  new  term,  but  a  con- 
tinuance of  the  former  term.     Smith  v.  Smith,  17  Ind.  75. 

The  general  rule  is,  that  the  term  is  to  be  considered  as 
one  day.     Barrett  v.  State,  1  Wis.  175. 

When  the  February  term  of  the  district  court  was  continued 
to  the  24th  of  May  thereafter,  and  the  court  did  not  convene 
on  the  24th,  pursuant  to  adjournment,  the  court  is  legally 
open  until  it  adjourns  sine  die,  or  expires  by  law.  State  v. 
Bohan,  19  Kan.  28. 

A  court  legally  open  for  all  general  purposes  continues  in 
session  until  it  adjourns  sine  die,  or  expires  by  law.  Railroad 
Co.  v.  Hand,  7  Kan.  380. 

A  vacation  is  the  time  between  the  end  of  one  term  and  the 
beginning  of  another.  2  Abbott's  Law  Die.  625 ;  6  Jacobs' 
Law  Die.  323. 
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A  "term"  is  the  space  of  time  in  which  a  court  holds  a 
session.  (Bouvier's  Law  Die.)  It  is  a  definite  time  prescribed 
by  law  for  the  administration  of  judicial  duties.  Horton  v. 
Miller,  38  Pa.  St.  270. 

A  term  of  the  circuit  court  continues  until  the  call  of  the 
next  succeeding  term,  unless  it  affirmatively  appears  that 
before  that  time  it  was,  by  order  of  the  judge,  adjourned  sine 
die.  Freeman  on  Judgments,  sec.  90;  Townsendv.  Chew,  31 
Md.  247. 

The  court  having  been  regularly  convened,  continues  open 
until  actually  adjourned.  People  v.  Central  City  Bank,  53 
Barb.  412. 

The  terms  of  a  court  fixed  by  law  are  terms  whether  there 
is  a  judge  to  hold  court  or  not.    Downey  v.  Smith,  13  111.  671. 

During  the  term,  in  the  absence  of  the  judge,  ministerial 
officers  have  no  power  to  open  or  adjourn  court.  Wright  v. 
Wallbaum,  39  111.  555. 

Messrs.  Palmers,  Kobinson  &  Shutt,  for  the  defendants  in 
error : 

The  entry  of  a  judgment  by  confession  is  not  a  judicial  act. 
Durham  v.  Brown,  24  111.  93 ;  Ling  v.  King,  91  id.  571 ;  Keith 
v.  Kellogg,  97  id.  147. 

The  judge  would  have  no  power  to  order  the  entry  of  judg- 
ment in  vacation  unless  it  was  conferred  upon  him  by  statute. 
Ling  v.  King,  91  111.  147. 

The  statutes  relating  to  the  vacation  powers  of  judges  do  not 
include  the  power  in  question.  See  statute  cited  by  plaintiff 
in  error. 

The  practice  sanctions  the  entry  of  judgments  in  vacation 
by  the  clerk. 

By  the  adjournment  to  a  distant  day  the  court  parted  with 
all  jurisdiction,  completely,  until  the  day  fixed  for  the  resump- 
tion of  business,  and  the  intervening  time  may  be  taken  as  a 
vacation. 
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As  to  the  meaning  of  the  words  "terms"  and  "vacations," 
reference  is  made  to  2  Abbott's  Law  Die.  553 ;  2  Bouvier's 
Law  Die.  579 ;  2  Wharton's  Law  Lex.  1001 ;  Webster's  Die. 

The  rule  in  construing  a  remedial  statute,  though  it  may 
be  in  derogation  of  the  common  law,  is,  that  everything  is  to 
be  done  in  advancement  of  the  remedy  that  can  be  done  con- 
sistently with  any  fair  construction  that  can  be  put  upon  it. 
Chicago  Railroad  v.  Dunn,  52  111.  260. 

The  66th  section  of  the  Practice  act  is  remedial,  and  should 
be  liberally  construed,  in  order  to  effect  the  intention  of  the 
legislature.  Hug  net  v.  Wallace,  4  Dutch.  523 ;  Middleton  v. 
White,  35  111.  114. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  motion  in  the  circuit  court  to  set  aside  a  judg- 
ment by  confession  in  favor  of  N.  H.  Eidgely  &  Co.,  against 
Kimber,  Kagsdale  &  Co.,  before  the  clerk  of  the  circuit  court  of 
Sangamon  county,  Illinois,  as  of  vacation.  The  regular  term 
of  the  Sangamon  county  circuit  court  commenced  October  2, 
1882,  when  the  court  convened,  and  continued  to  transact 
business  until  December  27,  1882,  at  which  time  an  order  was 
entered  adjourning  the  court  to  January  29,  1883,  at  which 
date  the  court  again  opened,  and  transacted  business  until 
February  3,  1883,  when  it  adjourned  sine  die.  On  January 
12,  1883,  Kimber,  Eagsdale  &  Co.,  by  their  attorney,  ap- 
peared before  the  clerk  of  the  said  circuit  court  and  confessed 
a  judgment  in  favor  of  N.  H.  Eidgely  &  Co.,  for  the  sum  of 
$36,319.89,  upon  certain  promissory  notes,  for  which  sum 
judgment  was  accordingly  entered,  upon  which  an  execution 
was  afterward  issued.  On  the  29th  day  of  January,  1883, 
the  assignee  of  Kimber,  Eagsdale  &  Co.,  under  a  voluntary 
assignment,  entered  his  motion  in  said  court  to  set  aside  the 
judgment  and  vacate  the  execution,  which  motion  the  court 
overruled.     On  appeal  to  the  Appellate  Court  for  the  Third 
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District,  the  judgment  overruling  said  motion  was  affirmed, 
and  the  assignee  appealed  to  this  court. 

The  chief  question  presented  upon  this  record  is,  whether 
in  this  case  the  12th  day  of  January,  1883, — the  day  this 
judgment  by  confession  was  entered, — was  in  term  time  or  in 
vacation,  within  the  meaning  of  our  statute  authorizing  the 
entry  of  judgments  by  confession  in  vacation.  Judgments  by 
confession  can  be  entered  before  the  clerk  only  in  vacation. 
During  term  time  they  must  be  entered  in  open  court.  The 
judgment  here  was  entered  before  the  clerk  as  in  vacation. 
But  it  is  contended  by  plaintiff  in  error  that  it  was  not  in 
vacation  when  the  judgment  was  entered,  but  that  the  12th 
day  of  January,  1883, — the  time  the  judgment  was  confessed 
and  entered, — was  a  day  in  term  time ;  that  it  was  part  of 
the  preceding  October  term,  which  commenced  on  October  2, 
1882,  and  was  not  adjourned  sine  die  until  the  3d  day  of  Feb- 
ruary, 1883,  and  that  not  having  been  taken  in  open  court, 
the  judgment  was  null  and  void.  No  doubt  an  application 
of  the  strict  common  law  definition  which  we  find  of  the  term 
"vacation,"  to-wit,  "a  vacation  is  all  the  time  between  the 
end  of  one  term  and  the  beginning  of  another,"  (6  Jacobs' 
Law  Die.  323,)  would  make  the  time  of  the  entering  of  this 
judgment  not  to  be  in  vacation,  as  the  October  term,  which 
commenced  on  October  2,  1882,  did  not  end  by  final  adjourn- 
ment until  February  3,  1883.  The  inquiry  is,  whether  we 
must  adopt  this  as  the  meaning  of  the  word  "vacation, "  in  the 
construction  of  the  66th  section  of  the  Practice  act,  author- 
izing the  confession  of  judgments  in  vacation. 

We  think  that  under  this  act  the  term  "vacation"  may  well 
be  given  a  different  meaning  from  what  it  had  at  common 
law,  as  above  given.  Under  the  earlier  organization  of  courts 
in  England,  "terms"  of  the  courts  were  four  periods  in  each 
year.  They  commenced  on  fixed  days,  and  had  a  fixed  time 
of  termination,  and  they  aggregated  ninety-one  days.  The 
vacations  embraced  all  the  days  in  the  year  not  included  in 
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the  "terms."  Any  such  a  period  of  recess  of  a  court  of  more 
than  a  month's  duration,  as  we  find  in  this  case,  was  unknown 
in  that  system.  The  early  laws  of  this  State,  prior  to  De- 
cember 9,  1871,  provided  for  dividing  the  State  into  judicial 
circuits,  and  fixed  the  times  for  the  commencement  of  the 
terms  of  the  circuit  courts  in  each  county.  In  no  case  did 
the  statutes  in  express  terms  fix  the  duration  of  the  terms 
of  such  courts,  though  as  the  judges  were  required  to  hold 
terms  in  the  different  counties  on  fixed  days,  and  had  no 
authority  to  hold  court  in  one  county  at  a  time  the  law 
required  them  to  hold  court  in  another,  and  only  one  term 
of  a  circuit  court  could  be  held  or  be  open  at  any  one  time 
in  a  circuit,  it  followed,  as  a  necessary  construction  of  the 
statute,  that  upon  the  occurrence  of  the  time  fixed  by  law  for 
the  opening  of  the  court  in  any  one  county  in  a  circuit,  the 
circuit  courts  in  every  other  county  stood  adjourned  until 
court  in  course.  (Archer  v.  Ross,  2  Scam.  303.)  In  Cook  v. 
Skelton,  20  111.  107,  it  was  recognized  that  "the  custom  has 
always  prevailed  of  adjourning  from  day  to  day,  and  for  such 
other  short  periods  as  the  convenience  of  the  court  and  the 
dispatch  of  business  might  require."  By  the  first  section  of 
the  "Act  to  provide  for  holding  regular  and  special  terms  of 
the  circuit  court  in  two  or  more  counties  in  the  same  circuit 
at  the  same  time,"  approved  December  9,  1871,  it  was  pro- 
vided that  terms  of  the  circuit  court  might  be  held  in  two 
or  more  counties  in  the  same  circuit  at  the  same  time,  and 
that  it  should  not  be  necessary  to  close  any  term  in  any 
county  before  the  business  of  that  term  was  disposed  of,  in 
order  to  begin  a  term  in  any  other  county  in  the  same  circuit, 
if  any  circuit  judge  of  the  State  could  be  had  to  preside  over 
either  of  said  terms.  The  18th  section  of  the  act  of  February 
22,  1872,  conferred  upon  the  circuit  courts,  when  in  session, 
the  power  to  adjourn  to  any  day  not  beyond  the  first  day  of 
the  next  term  of  the  court  in  that  county  fixed  by  law.  The 
effect  of  these  statutes  was  to  change  the  law  in  respect  to 
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the  peremptory  adjournments  made  necessary  by  the  laws  in 
force  before,  and  to  leave  the  duration  of  the  terms  of  the 
courts  practically  at  the  discretion  of  the  judges.  By  the 
27th  section  of  chapter  83,  of  the  Eevised  Statutes  of  1845, 
it  was  provided  that  "any  person,  for  a  debt  bona  fide  due, 
may  confess  judgment  by  himself,  or  attorney  duly  author- 
ized, with  or  without  process." 

Thus  stood  the  general  law  upon  this  subject  until  the 
passage  of  the  act  in  regard  to  practice  in  courts  of  record, 
approved  February  22,  1872,  (Laws  1871-72,  p.  348,)  the 
65th  section  of  which,  being  identical  with  the  66th  section  of 
the  present  Practice  act,  provides  that  "any  person,  for  a  debt 
bona  fide  due,  may  confess  judgment  by  himself,  or  attorney 
duly  authorized,  either  in  term  time  or  vacation,  without  pro- 
cess. Judgments  entered  in  vacation  shall  have  like  force 
and  effect,  and  from  the  date  thereof  become  liens,  in  like 
manner  and  extent  as  judgments  entered  in  term."  In  Mid- 
dleton  v.  White,  35  111.  114,  it  was  said,  in  reference  to  a  simi- 
lar local  law  passed  in  1857,  for  the  benefit  of  Kane  and  three 
other  counties,  "the  counties  of  Kane,  etc.,  are  large  commer- 
cial counties,  and  required  greater  facilities  for  the  transaction 
of  business  than  theretofore  existed  in  them,  and  to  meet  this 
exigency  the  act  of  1857  was  passed." 

There  are  law  writers  who  give  a  broader  definition  of  the 
term  "vacation"  than  the  one  above  quoted.  Abbott  says: 
"Any  continuous  authorized  sitting  of  the  courts  is  probably 
known  in  most  of  the  States  as  a  term. "  (2  Abbott's  Law  Die. 
552.)  Bouvier  defines  "term"  as  "the  space  of  time  during 
which  a  court  holds  a  session. "  Burrill  says,  in  defining  the 
word  vacation :  "In  practice :  intermission  of  judicial  pro- 
ceedings ;  the  recess  of  courts ;  the  time  during  which  courts 
are  not  held."  He  also  gives,  as  one  of  the  definitions  of  the 
word,  that  quoted  above  from  Jacobs.  Wharton  defines  the 
word  vacation :  "Intermission  of  judicial  proceedings,  or  any 
other  stated  employment ;  recess  of  courts  or  senates. " 
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The  statute  in  question  is  a  remedial  one,  and  a  point  to  be 
considered  in  the  construction  of  all  remedial  statutes  is,  the 
old  law,  the  mischief,  and  the  remedy ;  and  it  is  the  business 
of  the  judges  so  to  construe  the  act  as  to  suppress  the  mis- 
chief and  advance  the  remedy.  (1  Blackstone's  Com.  87.) 
As  was  said  in  Railroad  Co.  v.  Dunn,  52  111.  260:  "The  rule 
in  construing  a  remedial  statute,  though  it  may  be  in  dero- 
gation of  the  common  law,  is,  that  everything  is  to  be  done 
in  advancement  of  the  remedy  that  can  be  done  consistently 
with  any  fair  construction  that  can  be  put  upon  it." 

In  accordance  with  what  was  said  in  Middleton  v.  White, 
as  before  cited,  greater  facilities  in  the  taking  of  judgments 
by  confession  were  required  than  was  afforded  by  the  former 
law  limiting  the  taking  of  such  judgments  to  open  court  in 
term  time,  to  meet  which  exigency  the  18th  section  of  the 
statute  of  February  22,  1872,  was  enacted,  authorizing  judg- 
ments by  confession  in  vacation,  as  well  as  in  term  time. 
That  is,  practically,  to  allow  judgments  to  be  confessed  at 
any  time,  as,  according  to  the  practice  which  had  before  pre- 
vailed, it  would,  essentially,  always  be  either  term  time  or 
vacation.  We  would  not  be  understood  as  holding  that  under 
this  act,  vacation  means  all  the  time  the  court  is  not  in  actual 
session,  or  that  it  embraces  the  time  of  adjournment  from 
day  to  day ;  but  we  are  clearly  of  opinion  that  where  there  is 
the  adjournment  of  court  for  any  such  period  of  time  as  is 
found  in  the  present  case,  the  true  construction  of  this  66th 
section  of  the  Practice  act  requires  that  the  broader  definition 
which  we  find  of  the  term  "vacation"  should  be  adopted,  and 
that  the  time  of  recess  should  be  considered  as  in  vacation, 
for  the  purpose  of  admitting  the  taking  of  judgments  by  con- 
fession. This  we  regard  as  the  practical  and  reasonable  in- 
terpretation, and  the  one  that  should  be  given  in  furtherance 
of  the  intention  of  the  act,  and  in  advancement  of  the  remedy 
which  it  seeks  to  give. 
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The  propriety  of  this  construction  finds  illustration  in  the 
condition,  as  counsel  for  defendants  in  error  state,  which  ex- 
isted in  the  circuit  from  which  this  cause  comes,  at  the  time 
of  the  preparation  of  their  brief, — April  16,  1884.  It  is  said 
that  on  that  day,  in  three  of  the  six  counties  constituting  the 
circuit,  sessions  of  court  were  being  held  by  judges  present ; 
that  in  the  three  other  counties  the  courts  stood  adjourned, 
but  not  finally,  under  the  judge's  order.  Under  the  construc- 
tion contended  for  by  counsel  for  plaintiff  in  error,  judgments 
by  confession  could  not  at  that  time  have  been  taken  in  the 
three  latter  counties  in  which  the  courts  stood  adjourned, 
because  it  was  term  time  there,  although  the  judges  of  the 
circuit  were  holding  actual  sessions  of  their  courts  in  the  other 
three  counties.  Manifestly,  such  was  not  the  intention  of  the 
act.  The  term  time  of  the  courts  in  that  circuit  was  in  the 
counties  where  the  courts  were  being  actually  held,  and  in 
the  other  counties  it  was  in  reality  vacation,  within  the  intend- 
ment of  this  66th  section  of  the  Practice  act,  so  as  to  admit  the 
taking  of  judgments  by  confession  as  in  vacation.  To  hold 
otherwise  would  be  to  adopt  a  legal  fiction,  and  give  it  effect 
over  what  was  the  real  condition,  to  the  denial  of  the  enlarged 
remedy  which  was  intended  to  be  given  by  the  statute. 

A  point  is  made  that  the  clerk  of  the  circuit  court  had  no 
authority  to  enter  a  judgment  by  confession  in  vacation  with- 
out an  order  of  the  judge  directing  it  to  be  done.  It  has  been 
repeatedly  held  that  the  entry  of  a  judgment  in  vacation  is 
not  a  judicial  act.  (Durham  v.  Brown,  24  111.  93 ;  Ling  v. 
King,  91  id.  571.)  With  us  the  judge  has  no  power  to  make 
orders  in  vacation,  unless  it  be  conferred  on  him  by  statute. 
(Ling  v.  King,  supra.)  The  statutes  giving  powers  to  the 
judges  in  vacation  do  not  include  the  power  to  order  the  entry 
of  judgments  by  confession.  It  is  true  the  statute  does  not 
in  terms  authorize  the  clerk  to  enter  up  the  judgment ;  but 
as  it  provides  that  judgments  may  be  confessed  in  vacation, 
it  by  necessary  implication  gives  such  authority. 
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Because  in  the  several  local  laws  authorizing  judgments  by 
confession,  which  had  theretofore  been  passed  for  the  benefit 
of  particular  named  counties,  there  was  the  provision  that 
such  judgments  might  be  entered  "upon  filing  the  proper 
papers  with  the  clerk  of  the  court,"  it  is  argued  that  the 
absence  of  such  a  provision  in  this  general  act  denotes  the 
purpose  not  to  confer  upon  the  clerk  the  power  to  enter  such 
a  judgment.  This  can  not  truly  be  said,  in  view  of  the  fact 
that  the  want  of  such  power  would  render  the  act  of  no  effect, 
and  the  omission  of  that  provision  signifies  no  more,  we  think, 
than  that  it  was  deemed  superfluous  to  express  that  which 
was  necessarily  implied. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Craig,  dissenting: 

I  do  not  concur  with  a  majority  of  the  court  in  the  decision 
of  this  case,  and  I  have  concluded  to  express  my  own  views 
in  reference  to  the  questions  involved. 

Section  66,  chapter  110,  of  the  Eevised  Statutes  of  1874, 
provides :  "Any  person,  for  a  debt  bona  fide  due,  may  con- 
fess judgment  by  himself,  or  attorney  duly  authorized,  either 
in  term  time  or  vacation,  without  process.  Judgments  en- 
tered in  vacation  shall  have  like  force  and  effect,  and  from 
the  date  thereof  become  liens,  in  like  manner  and  extent  as 
judgments  entered  in  term."  Under  what  was  supposed  to 
be  the  authority  conferred  by  this  statute,  on  the  12th  day 
of  January,  1883,  the  judgment  in  question  was  confessed 
before  the  clerk  of  the  circuit  court  of  Sangamon  county,  and 
entered  up  in  due  form.  It  appears  from  the  record  that 
the  fall  term  of  the  circuit  court  of  Sangamon  county  com- 
menced on  the  2d  day  of  October,  1882,  and  continued  in 
session  from  day  to  day  until  December  27,  when  an  order 
was  entered  adjourning  the  court  until  January  29,  18S3, 
when  the  court  convened,  and  continued  with  the  business  of 
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the  term  from  day  to  day  until  February  3,  1883,  when  court 
adjourned  sine  die,  or  until  court  in  course.  If  the  judgment 
in  question  was  confessed  in  term  time,  it  is  manifestly  void, 
as  the  statute  only  authorized  a  judgment  by  confession  before 
the  clerk  of  the  court  in  vacation.  But  it  is  contended  that 
the  period  of  adjournment  from  December  27  to  January  29, 
within  the  meaning  of  the  statute,  is  to  be  regarded  as  vaca- 
tion, and  hence  the  judgment  is  valid. 

The  important  inquiry  then  presented  by  the  record  is, 
what  is  the  proper  construction  to  be  placed  upon  the  words 
of  the  statute,  "in  term  time,"  and  the  words,  "in  vacation." 
This  statute  being  in  derogation  of  the  common  law,  in  pass- 
ing upon  it,  the  well  known  rule  that  it  should  not  be  enlarged 
by  construction,  must  be  kept  in  view. 

Words  and  phrases  in  a  statute,  the  meaning  of  which  have 
been  ascertained,  are,  when  used  in  a  subsequent  statute,  to 
be  understood  in  the  same  sense.  (Potter's  Dwarris,  274.) 
If,  therefore,  the  words  "in  term  time,"  and  "vacation,"  at 
the  time  they  were  incorporated  into  the  statute  had  a  well 
known  legal  meaning,  it  will  be  presumed  that  the  legislature 
intended  they  should  be  used  in  that  sense.  In  6  Jacobs' 
Law  Die.  323,  the  author  defines  vacation  as  follows :  "Is 
all  the  time  between  the  end  of  one  term  and  the  beginning 
of  another,  and  it  begins  the  last  day  of  every  term  as  soon 
as  the  court  rises."  Bouvier,  (vol.  2,  page  619,)  defines  the 
word  vacation  as  follows :  "That  period  of  time  between  the 
end  of  one  term  and  beginning  of  another."  In  speaking  of 
the  word  term,  the  same  author  says :  "The  whole  term  is 
considered  as  but  one  day,  so  that  the  judges  may  at  any 
time  during  the  term  revise  their  judgments."  These  defini- 
tions of  the  words  used  are  in  harmony  with  those  given  by 
other  law  writers.  Indeed,  no  writer  that  we  have  examined 
gives  any  other  or  different  meaning  of  the  terms  used,  and 
we  think  it  may  be  safely  said  that  the  words,  at  the  time 
the  statute  was  adopted,  had  a  well  known  legal  meaning. 
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But  aside  from  this  view  of  the  question,  it  seems  to  be 
well  settled  by  decisions  of  courts,  that  "vacation,"  when 
used  in  reference  to  courts,  is  that  time  between  the  end  or 
final  adjournment  of  a  term  and  the  beginning  of  another. 
In  Mechanic's  Bank  of  Alexander  v.  Withers,  6  Wheat.  106, 
where  the  regular  term  began  on  the  third  Monday  in  April 
and  continued  until  the  16th  of  May,  when  it  adjourned  to 
the  fourth  Monday  of  June,  it  was  held  that  the  adjourn- 
ment from  the  16th  of  May  to  the  fourth  Monday  in  June 
was  but  a  continuation  of  the  April  term.  The  same  doc- 
trine was  announced  in  Commonwealth  v.  Sessions  of  Norfolk, 
5  Mass.  436,  where  it  is  said :  "It  is  well  understood  by  the 
people  generally,  that  a  court  holden  by  adjournment  is  not 
a  new  term,  but  a  continuance  of  the  former  term  of  court, 
and  it  is  not  unfrequent  for  courts  of  sessions  to  adjourn  for 
the  accommodation  of  persons  having  business  in  it."  In 
Lieb  v.  Commonwealth,  9  Wall.  200,  it  was  held  that  a  day 
to  which  a  court  was  adjourned  is  a  part  of  the  same  term 
at  which  the  adjournment  was  made.  In  Sawyer  v.  Bryson, 
10  Kan.  200,  it  was  held  that  an  adjourned  term  of  court  is 
in  no  proper  sense  an  independent,  distinct  term,  but  merely 
a  prolongation  or  continuance  of  that  already  begun.  In 
Smith  v.  Smith,  IT  Ind.  75,  an  adjourned  term  was  held  to 
be  a  part  of  the  regular  term. 

Under  section  35,  chapter  37,  of  the  Eevised  Statutes  of 
1874,  the  circuit  judge  had  authority  to  adjourn  from  day  to 
day,  or  to  any  day  not  beyond  the  first  day  of  the  next  term  of 
court,  and  the  adjournment  shown  by  the  record  was  author- 
ized by  this  statute.  But  we  are  satisfied  that  the  adjourn- 
ment from  December  27  to  January  29  did  not  close  the  term, 
nor  was  the  interim  a  vacation,  within  the  meaning  of  the 
statute.  The  interim  could  not  be  vacation,  as  the  full  term 
of  court  had  not  ended.  No  final  adjournment  of  the  term 
had  taken  place,  and  hence  vacation  had  not  commenced. 
If  there  was  a  vacation  here,  and  the  clerk  was  authorized 
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to  act  because  the  court  bad  adjourned  for  a  period  of  thirty- 
two  days,  for  the  same  reason  and  upon  the  same  principle 
he  might  act  if  the  adjournment  was  but  for  ten  days,  or  one 
day,  or  even  one  hour.  I  do  not  think  the  statute  will  bear 
such  a  construction.  Suppose  the  court  had  adjourned  for 
two  hours,  instead  of  thirty-two  days,  and  defendant  in  error 
"had  appeared  before  the  clerk  and  confessed  the  judgment, 
would  any  reasonable  person  contend  that  the  judgment  was 
confessed  in  vacation  ?  I  apprehend  not ;  and  yet  in  prin- 
ciple there  is  no  difference  between  a  short  adjournment  and 
a  long  one,*  unless  the  adjournment  exceeds  the  time  provided 
by  the  statute.  It  is  a  mistake  to  suppose  that  on  the  12th 
day  of  January,  when  the  judgment  was  entered,  the  court 
had  no  power  to  act.  The  court  has  the  power  to  review 
orders  made  during  the  term,  at  any  time  before  final  judg- 
ment, and  had  the  court  seen  proper,  on  the  12th  day  of 
January  the  order  of  adjournment  might  have  been  vacated, 
and  upon  a  proper  showing  the  business  of  the  court  resumed. 
At  all  events,  I  am  satisfied  that  the  vacation  intended  by  and 
within  the  meaning  of  the  statute  can  not  begin  until  a  final 
adjournment  of  court  has  taken  place,  and  as  the  court  had 
not  adjourned  for  the  term  when  the  judgment  was  confessed 
before  the  clerk,  the  judgment  was  unauthorized,  and  void. 


Henry  L.  Schmidt  et  al. 

v. 

Frank  G.  Braley. 

Filed  at  Ottawa  November  17,  1884. 

1.  Chancery — setting  aside  interlocutory  orders,  and  allowing  a  new 
answer.  A  motion  by  a  defendant  in  a  bill,  to  set  aside  an  interlocutory 
decree  and  for  leave  to  file  a  new  answer,  is  addressed  to  the  sound  discre- 
tion of  the  court,  with  which  this  court  will  not  interfere,  unless  it  can  see 
that  such  discretion  has  been  abused 
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2.  Same — practice  in  respect  to  filing  new  answer.  The  proper  practice 
in  a  case  where  a  defendant  desires  to  file  a  new  answer  to  the  bill,  is  to  pre- 
pare the  answer  and  submit  it  to  the  court  with  the  motion  for  leave  to  file  it. 
If  the  proposed  new  answer  is  frivolous,  impertinent  or  scandalous,  the  court 
should  not  allow  it  to  be  filed. 

3.  Presumptions  in  support  of  judgment  or  decree.  Appellate  tribu- 
nals will  indulge  in  all  reasonable  presumptions  in  favor  of  the  action  of  the 
court  below,  in  order  to  sustain  the  judgment  or  decree  reviewed. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

On  the  22d  of  June,  1882,  Frank  G.  Braley,  the  appel- 
lee, exhibited  his  bill  in  the  Superior  Court  of  Cook  county, 
against  Frederick  Kirchoff,  Henry  Schaller,  and  Henry  L. 
Schmidt,  praying  that  a  certain  deed  absolute  in  form,  exe- 
cuted by  himself  and  wife  on  the  24th  day  of  January,  1879, 
to  Kirchoff  and  Schaller,  for  a  certain  lot  and  premises  in  the 
city  of  Chicago,  be  declared  a  mortgage,  and  that  complainant 
be  permitted  to  redeem  therefrom  upon  the  terms  and  condi- 
tions specified  in  a  written  agreement  executed  by  Schaller 
and  Kirchoff,  bearing  date  December  20,  1878,  and  in  pur- 
suance of  which  the  said  deed  from  Braley  and  wife  had  been 
executed.  The  defendants  appeared  by  their  solicitor,  Eugene 
E.  Prussing,  and  filed  a  joint  and  several  answer  to  the  bill. 
There  was  a  hearing  of  the  cause  upon  the  pleadings  and 
proofs,  resulting  in  a  decree  finding  the  equities  with  the 
complainant,  and  the  cause  was  referred  to  the  master  to 
state  the  account.  While  the  case  was  in  this  condition, 
Prussing  withdrew  from  it  as  solicitor  for  defendants,  and 
Martin  Beam,  Esq.,  appeared  for  them  in  his  stead.  The 
latter,  on  the  28th  of  May,  1882,  entered  a  motion  in  the 
cause  that  the  proceedings  theretofore  had  in  it  be  set  aside, 
and  that  the  defendants  be  permitted  to  file  a  new  answer. 
The  motion  was  denied,  and  a  final  decree  entered  in  the 
cause  in  conformity  with  the  prayer  of  the  bill,  and  the  de- 
fendants have  appealed  from  that  decree. 

4-  -112  III. 
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Mr.  Martin  Beam,  and  Mr.  Henry  Booth,  for  the  appellants. 
Mr.  A.  A.  Exline,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

It  is  in  effect  conceded  that  the  decree,  upon  the  pleadings 
as  they  now  stand,  is  correct ;  but  the  contention  of  appellants 
is,  that  the  court  erred  in  overruling  appellants'  motion  to 
set  aside  the  interlocutory  decree,  and  in  not  permitting  them 
to  file  a  new  answer,  and  that  the  decree,  for  these  reasons, 
should  be  reversed.  The  application  in  question  was  a  mat- 
ter addressed  to  the  sound  discretion  of  the  court,  and  this 
court  will  not  interpose  unless  it  is  able  to  say  there  was  an 
abuse  of  that  discretion.  That  we  can  not  do.  The  affida- 
vits offered  in  support  of  the  motion  do  not  present  such  a 
state  of  facts  as  made  it  imperative  on  the  court  to  set  aside 
the  proceedings  and  permit  a  new  answer  to  be  filed,  and 
such  being  the  case,  we  are  not  permitted  to  interfere  with 
its  action  in  the  premises. 

But  there  is  another  insuperable  objection  to  the  position 
of  appellants.  It  does  not  appear  from  the  record  what  was 
the  character  of  the  new  answer  which  appellants  proposed 
to  file,  nor,  indeed,  does  it  appear  that  an  answer  had  been 
prepared  at  all.  How  can  this  court  say  there  was  error  in 
refusing  to  permit  an  answer  to  be  filed  which  is  not  embodied 
in  the  record?  Even  if  we  assume  one  was  prepared  by  coun- 
sel, which  we  have  no  right  to  do,  still  we  can  not  judicially 
know  what  it  contained,  and  must  presume  it  was  of  such  a 
character  as  warranted  the  court  below  in  refusing  to  permit 
it  to  be  filed. 

It  is  a  familiar  doctrine  that  appellate  tribunals  will  in- 
dulge in  all  reasonable  presumptions  in  favor  of  the  action  of 
the  court  below,  in  order  to  sustain  the  judgment  or  decree 
reviewed.  Applying  this  doctrine  to  the  case  in  hand,  it  is 
clear  we  would  not  be  authorized  to  disturb  the  decree  on  the 
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ground  suggested,  for,  assuming  an  answer  to  have  been  pre- 
pared, and  submitted  to  the  court  with  the  motion,  as  should 
have  been  done,  for  aught  that  we  know  it  may  have  been 
frivolous,  impertinent  or  scandalous,  in  either  of  which  events 
the  court  should  not  have  allowed  it  to  be  filed.  The  proper 
practice  in  such  cases  is  to  prepare  the  answer  and  submit  it 
to  the  court  with  the  motion  for  leave  to  file  it.  (2  Daniell's 
Chancery  Practice,  915.)  This  was  not  done, — at  least  the 
record  does  not  show  it  to  have  been  done,  which,  in  legal 
effect,  amounts  to  the  same  thing. 

Upon  the  record  before  us  we  can  not  do  otherwise  than  to 

affirm  the  decree. 

Decree  affirmed. 


John  T.  Temple  et  al, 

v. 

John  E.  Lemon. 

Filed  at  Ottawa  November  17,  1884. 

1.  Stockholders — condition  to  their  liability — necessity  of  the  entire 

capital  stock  being  subscribed.  There  is  no  liability  on  a  subscription  to 
the  stock  of  a  corporation,  the  amount  of  whose  capital  stock  is  fixed,  until 
the  whole  amount  of  the  stock  is  subscribed. 

2.  A  subscriber  to  the  capital  stock  of  a  proposed  corporation,  when  the 
full  amount  of  stock  fixed  by  law  or  by  the  action  of  those  connected  there- 
with is  not  subscribed,  can  not  be  held  liable  individually  for  a  debt  of  such 
corporation,  unless  for  some  cause  he  has  estopped  himself  from  alleging 
that  the  whole  of  the  fixed  capital  stock  was  never  subscribed. 

Appeal  from  the  Appellate  Court  for  the  First  District ; 

heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

Mr.  John  S.  Miller,  for  the  appellants. 

Mr.  F.  W.  S.  Brawley,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  creditor's  bill,  brought  on  August  26,  1880,  by 
Lemon,  in  the  Superior  Court  of  Cook  county,  against  the 
Industrial  Life  Association,  located  in  the  city  of  Chicago, 
and  John  Temple,  John  H.  S.  Quick,  and  others.  The  com- 
plainant shows  that  he  recovered  a  judgment  against  that 
corporation  at  the  January  term,  1877,  for  $1872.24,  and 
that  an  execution  upon  that  judgment  was  issued  January  6, 
1877,  which,  on  April  6,  1877,  was  duly  returned  nulla  bona. 
Complainant  seeks  a  decree  against  Temple  and  others,  upon 
the  allegation  that  they  are,  respectively,  indebted  to  the  cor- 
poration upon  their  several  subscriptions  to  its  capital  stock. 
They,  respectively,  deny  the  allegation  as  to  their  indebted- 
ness. Issues  were  formed  by  answers  and  replications,  and 
proofs  taken.  The  cause  was  heard  upon  the  pleadings  and 
proofs,  and  a  decree  rendered  July  16,  1883,  finding  that  the 
judgment  was  obtained,  and  execution  issued  and  returned, 
as  alleged  in  the  bill ;  that  there  is  now  due  to  Lemon  from 
the  association,  $2613.15;  that  before  the  judgment,  Temple 
had  subscribed  for  one  hundred  shares  of  the  stock,  at  $100 
a  share,  and  by  reason  of  the  same  remaining  unpaid,  is  now 
indebted  to  the  corporation  in  a  sum  greater  than  the  amount 
due  on  the  judgment ;  that  before  judgment,  Quick  had  sub- 
scribed for  fifty  like  shares,  and  by  reason  of  non-payment 
thereof  is  also  indebted  to  the  corporation  in  a  sum  larger 
than  what  is  due  upon  the  judgment ;  and  decreeing  that  the 
defendant  corporation,  and  Temple  and  Quick,  pay  to  com- 
plainant the  amount  so  found  due  to  him  from  the  corpora- 
tion, with  interest  from  the  date  of  the  decree,  and  also  his 
costs.  From  this  decree  Temple  and  Quick  each  appealed 
to  the  Appellate  Court,  where  the  decree  was  affirmed,  and 
they  bring  the  cause  here  by  appeal. 

The  proof  shows  that  on  February  16,  1865,  an  act  was 
approved  declaring  Abel  P.  Buckley,  and  others  named,  and 
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their  associates,  successors  and  assigns,  a  body  corporate, 
under  the  name  of  "the  National  Insurance  Company  of 
Illinois,"  with  full  power  to  transact  an  accident  and  life 
insurance  business,  and  a  general  insurance  business ;  to 
establish  agencies  in  or  out  of  this  State ;  to  make  by-laws 
for  the  management  of  its  affairs,  with  a  provision  that  the 
act  shall  be  void  unless  the  directors  organize  the  company 
at  Morris,  in  the  county  of  Grundy,  within  one  year  from  the 
passage  of  the  act.  The  charter  gives  no  directions  as  to 
the  mode  of  organization,  or  what  shall  constitute  an  organi- 
zation,— in  fact  does  not  require,  except  by  implication,  that 
there  shall  be  directors,  makes  no  express  provisions  for  issu- 
ing any  stock  or  receiving  subscriptions  to  the  stock,  and 
says  nothing  about  the  amount  of  stock.  Power  is  given 
"to  make  insurance  and  take  risks,  *  *  *  and  charge 
and  receive  *  *  *  premiums  therefor,  *  *  *  either 
upon  the  mutual  or  stock  principle,  or  both."  This  charter 
declares  the  corporation  subject  to  the  "operation  of  such 
general  laws  as  may  hereafter  be  passed  upon  the  subject  of 
insurance  companies."  The  proof  also  tends  to  show  that  an 
organization  of  some  kind  was  effected  at  Morris  within  the 
year,  sufficient  to  keep  alive  the  charter ;  but  it  is  not  shown 
that  any  stock  was  subscribed  within  the  year,  or  that  any 
thing  was  done  more  than  the  election  of  officers  by  the  cor- 
porators named  in  the  act.  The  proof  further  shows  meet- 
ings of  the  corporators  from  time  to  time,  and  successive 
elections  of  officers,  until  March  3,  1873,  when,  at  a  meeting 
held  at  Morris,  the  name  of  the  corporation  was  changed  to 
that  of  the  Prudential  Life  Association,  and  its  place  of  busi- 
ness was  changed  to  Chicago.  The  subscriptions  to  stock 
made  by  Temple  and  by  Quick,  respectively,  were  made  after 
this  change  of  name  and  location  of  the  company,  and  on 
their  face  are  payable  to  the  "Prudential  Life  Association  of 
Chicago."  The  proof  further  shows  that  the  capital  stock 
was  fixed  at  $100,000,  and  had  this  not  been  shown,  the  gen- 
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eral  act  of  1869,  in  relation  to  insurance  companies,  (to  which 
this  corporation,  by  its  charter,  was  made  subject,)  required  a 
capital  of  at  least  $100,000  to  be  subscribed  before  any  legal 
organization  for  business  could  be  accomplished.  The  proof 
further  shows  that  prior  to  the  time  of  the  hearing  in  this 
cause  not  more  than  about  §40,000  had  ever  been  subscribed. 

In  this  state  of  affairs  it  can  not  be  held  that  appellants 
are  indebted  on  their  subscriptions.  The  bill  states  that  they 
are  "indebted  to,"  and  "that  there  is  money  clue  from  them 
to  the  Prudential  Life  Association,  according  to  the  tenor  and 
effect  of  a  certain  subscription  to  the  capital  stock  of  said 
Prudential  Life  Association."  There  is  no  liability  on  a  sub- 
scription to  the  stock  of  a  corporation,  the  amount  of  whose 
capital  stock  is  fixed,  until  the  whole  amount  of  the  stock  is 
subscribed.  Stoneham  Railroad  Co.  v.  Gould,  2  Gray,  277 ; 
Proprietors  Newburyport  Bridge  v.  Storey,  6  Pick.  45,  note  ; 
Burt  v.  Farrer,  24  Barb.  518;  New  Hampshire  Central  Rail- 
road Co.  v.  Johnson,  3  N.  H.  390;  Allman  v.  Havana,  Rantoul 
and  Eastern  Railroad  Co.  88  111.  521. 

In  the  last  named  case,  Mr.  Justice  Breese,  speaking  for 
this  court,  says:  "The  question  is,  and  it  is  the  important 
question  in  the  case,  was  it  in  the  power  of  these  directors 
to  make  this  call,  the  full  amount  of  the  capital  stock  not 
having  been  subscribed?  This  question  is  to  be  decided 
by  authority.  On  reference  to  a  leading  work  on  railways, 
(1  Kedfield  on  the  Law  of  Kailroads,  176,)  we  find  it  is  there 
said  that  it  is  an  essential  condition  to  making  culls  in  these 
companies,  when  the  number  of  shares  and  the  amount  of 
capital  is  fixed,  that  the  whole  stock  shall  be  subscribed 
before  any  call  can  lawfully  be  made.  Beference  is  made  in 
support  of  the  text  to  Stoneham  Branch  Railroad  Co.  v.  Gould, 
2  Gray,  277,  in  which  Ch.  J.  Shaw  uses  this  emphatic  lan- 
guage: 'It  is  a  rule  of  law  too  well  settled  to  be  now  ques- 
tioned, that  when  the  capital  stock  and  number  of  shares  are 
fixed  by  the  act  of  incorporation,  (in  this  case  by  the  articles 
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filed  and  recorded,)  or  by  any  vote  or  by-law  passed  conform- 
edly  to  the  act  of  incorporation,  no  assessment  can  lawfully 
be  made  on  the  share  of  any  subscriber  until  the  whole 
number  of  shares  has  been  taken.  This  was  held  in  Salem 
Mill  Dam  v.  Roper,  6  Pick.  23,  and  9  Pick.  187;  Cabut  and 
West  Springfield  Bridge  v.  Cliajrin,  6  Cush.  50 ;  Worcester 
and  Nashua  Railroad  Co.  v.  Hinds,  9  Cush.  110.'  *  *  * 
By  the  articles  of  incorporation  filed  and  recorded,  a  corpo- 
ration was  created  as  efficient  for  all  the  contemplated  pur- 
poses as  if  its  power  had  been  conferred  by  a  special  charter. 
The  capital  stock  was  fixed  definitely  at  $1,000,000,  to  be 
divided  into  10,000  shares,  of  $100  each,  and  that  amount 
must  have  been  subscribed  before  the  corporation  could  have  a 
legal  existence.  It  was  a  condition  precedent  to  the  legal  exist- 
ence of  the  company.  There  is  nothing  in  the  'articles'  or  in 
the  statute  which  authorizes  the  corporation  to  commence 
operations  when  a  less  amount  is  subscribed."  See,  also, 
Somerset  and  Kennebec  Railroad  Co.  v.  Cashing,  45  Maine,  124. 
If  this  be  the  law,  it  follows  that  this  association  could 
not  have  maintained  any  action  against  appellants  upon  this 
subscription,  and  consequently  the  complainant's  bill  will  not 
lie  to  enforce  payment  of  such  subscriptions,  unless  for  some 
cause  appellants  are  precluded  from  alleging  that  the  whole 
of  the  fixed  capital  was  never  subscribed.  We  find  nothing 
in  the  bill  setting  up  any  cause  or  ground  of  estoppel  in  this 
regard,  and  certainly  nothing  in  the  proofs.  The  appellee 
testifies  that  the  claim  on  which  his  judgment  against  the 
corporation  is  founded,  was  for  services  as  secretary  of  this 
corporation,  and  for  money  lent  and  advanced  when  he  was 
made  secretary,  and  that  before  accepting  that  office  and 
before  advancing  that  money  he  had  inquired  into  the  state 
of  this  company,  and  had  ascertained  that  not  more  than 
some  $37,500  had  ever  been  subscribed  to  the  stock  of  this 
corporation,  and  that  he  knew  the  officers  of  the  company 
made  him  secretary,  at  a  salary  of  $3000  a  year,  chiefly  for 
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the  purpose,  through  his  efforts,  of  getting  the  balance  of  the 
$100,000  of  stock  subscribed,  and  that  no  more  stock  was 
subscribed.  He  was  bound  to  know  the  law,  and  thus  know- 
ing the  facts  he  knew  that  appellants  were  not  liable  on  their 
subscriptions,  and  never  would  be,  unless  all  the  balance  of 
the  stock  was  subscribed.  Under  these  facts  he  can,  as  a 
judgment  creditor,  have  no  better  position  against  appellants 
than  that  of  the  corporation  itself  in  an  action  by  it  upon  their 
subscriptions.  Clearly,  no  action  by  the  corporation  could  be 
sustained  unless  the  whole  of  the  stock  necessary  to  complete 
the  organization  were  subscribed. 

The  judgment  of  the  Appellate  Court  affirming  this  decree 
we  think  was  erroneous.  The  proofs  tend  strongly  to  show 
that  appellee  was  a  subscriber  to  the  stock,  and  as  completely 
one  of  the  promoters  of  this  corporation  as  was  either  of  the 
appellants,  and  that  the  money  he  advanced  and  the  services 
he  rendered  were  advanced  and  rendered  as  a  promoter.  If 
he  were  not  one  of  the  promoters,  and  simply  served  the  pro- 
moters and  advanced  money  to  their  use  under  a  contract  in 
form  with  this  inchoate  corporation,  it  may  be  this  would 
give  him  a  right  of  action  for  his  demand,  against  the  pro- 
moters, as  partners ;  and  if  a  promoter  himself,  it  may  be 
he  had  equities  against  his  fellows  for  contribution  which 
might  be  considered  on  a  bill,  wherein  the  advances  of  each 
of  the  others  might  be  brought  in  and  the  accounts  adjusted. 
It  may  be  that  on  a  bill  for  contribution,  against  appellants 
and  the  other  subscribers  and  promoters,  he  could,  and  might 
have  a  right  to,  show  that  equitably  he  should  receive  money 
from  them.  These  questions  are  not  submitted  for  decision 
here.     No  relief  of  that  kind  is  sought  in  this  case. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 

cause  remanded,  that  the  decree  of  the  Superior  Court  may 

be  reversed  and  the  cause  remanded,  that  further  proceedings 

may  be  had,  if  necessary,  not  incompatible  with  the  views 

herein  expressed.  „  ,      ■  , 

Judgment  reversed. 
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Marcus  A.  Farwell 

v. 

Claude  J.  Adams. 

Filed  at  Ottawa  November  17,  1884. 

Officer— failure  to  take  oath  of  office  and  give  bond  during  a  contest. 
The  statute  requiring  a  town  collector  to  take  the  oath  of  office  and  file  his 
bond  within  the  time  prescribed,  applies  only  to  the  person  declared  elected 
by  the  canvassing  board,  and  to  whom  the  certificate  of  election  has  been 
given.  In  case  of  a  contest  of  the  election,  it  will  be  sufficient  if  the  con- 
testant qualifies  within  the  same  time  after  a  judgment  is  rendered  in  his  favor 
to  entitle  him  to  the  fees  and  emoluments  of  the  office  which  may  have  been 
received  by  his  unsuccessful  opponent. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  William  H.  Barnum,  Judge,  presiding. 

Messrs.  Leaming  &  Thompson,  for  the  appellant. 

Mr.  Joseph  Wright,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

At  the  annual  town  election  held  in  the  town  of  South 
Chicago  on  the  5th  day  of  April,  1881,  the  appellant,  Marcus 
A.  Farwell,  and  Claude  J.  Adams,  the  appellee,  were  opposing 
candidates,  and  voted  for  by  the  electors  of  said  town,  for  the 
office  of  town  collector.  Upon  a  canvass  of  the  returns  of 
the  election,  the  canvassing  board,  of  which  appellant  was  a 
member,  declared  Farwell  duly  elected,  whereupon  he  quali- 
fied, and  assumed  the  duties  of  the  office.  Adams  not  being 
satisfied  with  the  action  of  the  canvassing  board,  instituted 
proceedings  in  the  county  court  of  Cook  county  to  contest 
Farwell's  election,  and  upon  such  contest  it  was  found  and 
decreed  by  the  county  court  that  Adams,  and  not  Farwell, 
was  elected  to  said  office,  which  finding  and  decree  of  the 
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court  have  not  been,  nor  are  they  now,  questioned  by  appel- 
lant. The  order  in  the  cause  was  entered  on  the  16th  of 
March,  1SS2,  and  on  the  21st  of  the  same  month  appellee 
took  and  subscribed  the  oath  of  office  as  collector  of  said 
town  of  South  Chicago,  and  filed  the  same  in  the  office  of  the 
clerk  of  said  town,  as  required  by  law.  It  further  appears 
that  the  decision  of  the  county  court  declaring  appellee  enti- 
tled to  the  office  has  not  only  been  acquiesced  in  by  appellant, 
but  that  it  was  made  in  pursuance  of  an  express  stipulation 
between  the  parties,  to  the  effect  the  order  should  be  entered 
up  at  the  time  and  in  the  manner  it  was,  and  that  the  said 
Farwell  should,  at  the  date  of  its  entry,  to-wit,  the  16th  clay 
of  March,  1882,  turn  over  to  appellee  "said  office,  and  all 
official  papers,  documents,  books  and  property  in  his  posses- 
sion as  such  collector."  When  the  election  contest  was  thus 
terminated,  appellee's  term  of  office  wanted  but  a  few  days  of 
having  expired,  and  appellant  in  the  meantime  had  collected 
the  taxes  for  the  current  year,  made  return  of  the  tax  books 
to  the  proper  office,  and  had  settled  his  accounts  as  collector. 
By  this  settlement  he  received,  as  collector,  out  of  the  fees  of 
the  office,  after  defraying  all  expenses  of  collection,  the  sum 
of  $1500  cash.  Upon  this  state  of  facts  appellee  brought  an 
action  of  indebitatus  assumpsit  in  the  circuit  court  of  Cook 
county,  against  the  appellant,  to  recover  the  amount  of  the 
fees  of  the  office  thus  received  by  the  latter  in  excess  of  the 
necessary  expenses  of  collecting  the  same.  The  circuit  court, 
to  whom  the  cause  was  submitted,  without  a  jury,  found  the 
issues  for  the  plaintiff,  and  assessed  his  damages  at  $1500. 
Final  judgment  was  entered  in  favor  of  the  plaintiff  for  this 
amount,  which,  on  appeal  by  the  defendant,  was  affirmed  by 
the  Appellate  Court  for  the  First  District,  and  the  present 
appeal  is  brought  to  review  the  judgment  of  the  latter  court. 
It  appears  from  the  record,  the  circuit  court  announced 
its  conclusion  upon  the  merits  of  the  case  a  short  time  before 
the  16th  of  March,  1882, — the  day  on  which  the  formal  judg- 
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ment  was  entered  up ;  and  the  evidence  tends  to  show,  that 
upon  the  court's  announcing  its  decision,  the  parties  entered 
into  a  verbal  agreement,  to  the  effect  that  the  entry  of  the 
formal  judgment  should  be  postponed  to  the  16th,  in  order 
to  give  appellant  time  to  make  return  of  the  tax  books  and 
adjust  his  accounts  as  collector,  so  as  to  discharge  his  sure- 
ties from  their  liability  on  his  official  bond,  and  that  in  con- 
sideration of  such  postponement  appellant  was  to  pay  to 
appellee  $1500,  the  net  emoluments  of  the  office,  and  that 
this  agreement  was  fully  executed  on  the  part  of  appellee. 
The  existence  as  well  as  the  terms  of  this  alleged  verbal 
agreement,  and  its  subsequent  performance  by  appellee,  pre- 
sented controverted  questions  of  fact,  which  the  trial  and 
Appellate  courts  must  have  found  adversely  to  appellant,  and 
in  our  review  of  the  case  here,  we  must,  of  course,  proceed 
upon  that  hypothesis. 

It  is,  in  effect,  conceded  that  appellant  not  having  been 
elected  to  the  office  of  town  collector,  he  is  not  entitled  to 
the  fees  and  emoluments  thereof;  but  the  contention  is,  that 
appellee,  though  duly  elected  to  that  office,  by  reason  of  not 
qualifying  in  the  manner  and  within  the  time  prescribed  by 
the  statute,  he  himself  is  in  no  position  to  demand  them, 
and  hence  can  not  maintain  this  action.  Sections  85  and 
86,  of  chapter  139,  of  the  Eevised  Statutes,  are  relied  on  as 
sustaining  this  position.     They  are  as  follows : 

"Sec.  85.  Every  person  elected  or  appointed  to  the  office 
of  supervisor,  town  clerk,  assessor,  commissioner  of  highways, 
or  collector,  before  he  enters  upon  the  duties  of  his  office,  and 
within  ten  days  after  he  shall  be  notified  of  his  election  or 
appointment,  shall  take  and  subscribe,  before  some  justice 
of  the  peace  or  town  clerk,  the  oath  or  affirmation  of  office 
prescribed  by  the  constitution,  which  shall,  within  eight  days 
thereafter,  be  filed  in  the  office  of  the  town  clerk. 

"Sec.  86.  If  any  person  elected  or  appointed  to  either  of 
the  offices  above  enumerated  shall  neglect  to  take  and  sub- 
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scribe  such  oath,  and  cause  the  certificate  to  be  filed  as  above 
required,  such  neglect  shall  be  deemed  a  refusal  to  serve." 

It  is  admitted  on  the  record  that  appellee  did  not,  until 
after  the  determination  of  the  election  contest,  take  or  sub- 
scribe the  official  oath  contemplated  by  the  above  sections  of 
the  statute,  and  the  question  presented  is,  whether,  under  the 
circumstances  stated,  his  failure  to  do  so  is  to  "be  deemed  a 
refusal  to  serve."  We  do  not  think  it  is.  We  are  of  opinion 
these  sections  of  the  statute  are  intended  to  apply  only  to 
such  persons  as  are  prima  facie  entitled  to  some  office  con- 
templated by  the  act.  In  Benoit  v.  Miller,  16  Mich.  56,  where 
a  statute  similar  to  our  own  was  before  the  Supreme  Court  of 
Michigan  for  consideration,  it  was  said:  "A  certificate  of 
election,  whether  rightfully  or  wrongfully  given  by  the  board 
of  canvassers,  confers  upon  the  person  holding  it  the  prima 
facie  right  to  the  office,  until  his  right  is  rejected  by  a  volun- 
tary surrender,  or  by  a  judicial  determination  against  him. 
The  statute  requiring  the  oath  of  office  and  bond  to  be  given 
within  a  certain  time,  applies  only  to  persons  declared  elected, 
and  to  whom  the  certificate  of  election  has  been  given."  We 
fully  concur  in  this  view  of  the  subject,  and  it  is  conclusive  of 
the  case  before  us.  But  the  Michigan  case  just  cited  is  not 
the  only  authority  on  the  question.  In  Pearson  v.  Wilson, 
57  Miss.  848,  it  is  said:  "Where  an  election  is  contested, 
the  requirement  to  qualify  within  a  prescribed  time  does  not 
apply  until  the  termination  of  the  contest. " 

What  we  have  heretofore  said  with  respect  to  appellee's 
failure  to  take  and  subscribe  the  oath  of  office  pending  the 
election  contest,  is  equally  applicable  to  the  objection  that  he 
did  not  execute  a  collector's  bond  within  the  time  prescribed 
by  the  statute,  and  it  follows  this  latter  objection  must  be 
disposed  of  in  the  same  way.  In  short,  we  do  not  perceive 
any  error  of  law  requiring  a  reversal  of  the  judgment  of  the 
Appellate  Court,  and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Harris  H.  Williams 

v. 
C.  N.  Johnson  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  "Wii/l — subsequently  acquired  estate — whether  it  will  pass  by  will — 
a  will  construed  in  that  regard.  In  this  State,  property  acquired  by  a  tes- 
tator subsequent  to  the  making  of  his  will,  may  pass  thereby  without  a 
re-publication  of  the  will.  It  is  only  a  question  of  intention  whether  subse- 
quently acquired  real  estate  shall  pass,  or  not. 

2.  A  testatrix,  by  her  will,  requested  her  administrator  to  pay  her  grandson 
out  of  her  means  not  more  than  $300,  and  if  at  the  end  of  three  years  he 
had  not  made  a  good  use  of  it,  to  let  him  have  no  more,  and  bequeathed  to 
her  niece  $1000,  after  which  she  expressed  a  desire  to  have  a  sale  made  of 
her  personal  effects,  and  her  debts  first  paid  out  of  the  proceeds  and  other 
personal  effects.  The  will  then  provided:  "I  do  not  want  my  administrator 
to  pay  H.  H.  W.  [the  grandson]  only  six  hundred  dollars  in  all,  if  he  does  do 
well  with  it;  and  I  want  the  balance  of  my  means  to  go  to  the  relief  of  the 
Affican  Kansas  Freed  Men's  Association,  with  the  exception  of  what  it  may 
cost  to  procure  a  grave  stone  for,"  etc.:  Held,  that  the  real  estate  acquired 
by  the  testatrix  after  making  her  will  did  not  pass  under  the  general  words, 
"the  balance  of  my  means,"  and  that  such  real  estate  descended  as  intestate 
property  to  her  heir  at  law. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
S.  P.  Shope,  Judge,  presiding. 

Messrs.  Stewart  &  Stewart,  Mr.  E.  J.  Grier,  and  Messrs. 
Lanphere  &  Brown,  for  the  appellant : 

A  foreign  corporation  can  not  acquire  real  estate,  either  by 
purchase  or  devise,  unless  such  corporation  is  legally  trans- 
acting business  in  this  State,  and  then  only  what  is  necessary 
for  the  transaction  of  its  business,  or  purchased  in  the  collec- 
tion of  its  debts.  Carroll  v.  East  St.  Louis,  67  111.  568  ;  Bank 
v.  Earle,  13  Pet.  589  ;  Starkweather  v.  Bible  Society,  72  111.  55. 

The  fact  that  such  corporation  is  created  in  another  State, 
and  is  a  citizen  of  such  State,  gives  no  rights  or  powers  not 
permitted  by  our  laws.     (Ducat  v.  City' of  Chicago,  84  111.  172 ; 
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Starkweather  v.  Bible  Society,  72  id.  55 ;  Health  Co.  v.  Rosen- 
thai,  55  id.  90 ;  Story  on  Conflict  of  Laws,  sees.  37,  38 ;  Paul 
v.  Virginia,  8  Wall.  168.)  Therefore,  each  State  must  settle 
this  question  for  itself,  by  its  legislation,  and  the  construction 
thereof  by  the  courts  of  such  State. 

But  this  bequest  is  not  made  to  the  "Kansas  Freedmen's 
Belief  Association,"  but  to  "the  relief  of  the  Affican  Kansas 
Freed  Men's  Association,"  and  there  is  no  proof  whatever 
that  the  two  associations  are  identical,  or  that  there  is  an 
association  of  the  style  named  in  the  will.  The  courts  will 
not  permit  the  terms  of  a  will  to  be  altered,  even  where  there 
was  a  mistake,  by  substituting  that  which  could  be  clearly 
proven  to  have  been  intended.  Of  this  there  is  no  proof 
whatever,  but  the  court  is  asked  to  presume  that  such  was 
the  intent.     Kurtz  v.  Hibner,  55  111.  514,  and  cases  cited. 

If  there  was  a  latent  ambiguity,  no  evidence  was  introduced 
to  explain  it.  We  say,  then,  that  the  corporation  in  question 
can  not  take  title  to  the  lands  in  question  for  the  reasons 
above  stated. 

Messrs.  Kirkpatrick  &  Alexander,  for  the  appellees : 

The  word  "means, "  in  the  will,  is  broad  enough  to  include 
realty.     Cate  v.  Cranor,  30  Ind.  292. 

The  same  words  in  a  will  when  applied  to  individuals,  may 
require  a  different  construction  when  applied  to  a  charity. 
Adams'  Equity,  219 ;  Heuser  v.  Harris,  42  111.  425 ;  McCon- 
nell  v.  Smith,  23  id.  611 ;  Brownfield  v.  Wilson,  78  id.  467. 

All  parts  of  a  will  should  be  considered  together,  and  the 
intent  of  the  testator  should  control.  Pond  v.  Bergh,  10 
Paige,  140 ;  Welsch  v.  Belleville  Savings  Bank,  94  111.  191 ; 
Johnson  v.  Johnson,  98  id.  564;  Sorsby  v.  Vance,  36  Miss. 
564;  Brearley  v.  Brearley,  9  N.  J.  Eq.  (1  Stockt.)  21. 

"Property,"  "worldly  goods,"  "rights,"  "worldly  effects," 
have  been  held  to  carry  real  estate.  2  Kedfield  on  Wills, 
308,  315-317. 
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Brief  for  the  Appellant,  in  reply. 

A  devise  of  "all  my  interest  in  a  suit  in  De  Kalb  county," 
carried  land  embraced  in  the  suit.     Swift  v.  Lee,  65  111.  337. 

Any  construction  resulting  in  a  partial  intestacy  should  be 
avoided.  Cate  v.  Cranor,  30  Ind.  292 ;  2  Eedfield  on  Wills, 
116. 

Intention  as  to  after  acquired  estate :  Willis  v.  Watson, 
4  Scam.  64;  Peters  v.  Spillman,  18  111.  370. 

English  decisions  are  not  applicable :  Willis  v.  Watson,  4 
Scam.  64;  1  Eedfield  on  Wills,  332. 

For  the  rule  as  to  changes  in  condition  of  property,  see 
1  Eedfield  on  Wills,  334. 

A  will  operates  upon  any  estate  coming  fairly  within  its 
terms,  in  which  the  testator  is  seized  of  a  disposable  interest 
at  the  time  of  his  death.     1  Eedfield  on  Wills,  338,  340. 

A  will  speaks  from  the  death  of  the  testator.  Updike  v. 
Tompkins,  100  111.  406. 

The  testatrix  was  in  treaty  for  the  property  in  controversy 
at  the  time  the  will  was  written,  so  must  have  intended  to 
include  it. 

Can  foreign  charitable  corporations  take  by  devise  ?  For- 
eign corporations  are  allowed  the  same  privileges  as  domestic 
corporations.  United  States  Mortgage  Co.  v.  Gross,  93  III. 
483 ;  Stevens  v.  Pratt,  101  id.  206 ;  Insurance  Co.  v.  Scmnmon, 
102  id.  46;  BankY.  Montgomery,  2  Scam.  428;  Bank  v.  God- 
frey, 23  111.  579;  Taylor  v.  Keep,  2  Bradw.  368;  Starkweather 
v.  Bible  Society,  72  111.  57;   White  v.  Haminel,  38  Conn.  342. 

Messrs.  Lanphere  &  Brown,  for  the  appellant,  in  reply : 
An  equitable  title  can  not  prevail  against  a  legal  title  in 
ejectment.  Wales  v.  Bogue,  31  111.  464;  Fischer  v.  Eslaman, 
68  id.  78  ;  Chiles  v.  Davis,  58  id.  411 ;  Escherick  v.  Traver,  65 
id.  379 ;  Valletts  v.  Bennett,  69  id.  632 ;  Fleming  v.  Carter, 
70  id.  286. 

A  foreign  corporation  can  not  take  and  hold  real  estate  in 
this  State  unless  it  has  been  expressly  authorized  to  take 
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and  hold  real  estate  by  the  act  creating  it.     Starkweather  v. 
Bible  Society,  72  111.  50. 

Foreign  corporations  can  not  hold  real  estate  in  trust  in 
this  State.      United  States  Trust  Co.  v.  Lee,  73  111.  142. 

Mr.  Justice  Cbaig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Harris  H. 
Williams,  to  recover  certain  lots  in  the  city  of  Monmouth. 
It  was  admitted  on  the  trial  that  both  parties  claim  through 
a  common  source, — that  is,  through  Persia  N.  Williams,  who 
derived  title  from  Azro  Patterson  and  wife,  by  deed  dated 
May  3,  1881,  duly  executed  on  that  day,  and  recorded  in  the 
recorder's  office  May  16,  1881.  It  was  also  stipulated  on  the 
trial  that  Persia  N.  Williams  died  May  24, 1881,  seized  in  fee 
of  the  property ;  that  Harris  H.  Williams,  the  plaintiff,  was 
her  grandson  and  only  surviving  heir.  It  was  also  stipulated 
that  Persia  N.  Williams  left  a  will,  which  read  as  follows : 

"Monmouth,  Warren  County,  III.,  March  12,  1881. 

"Feeling  conscious  of  my  declining  health,  and  having  no 
natural  heir  living  nigher  than  a  grandson,  I  would  like  to 
have  what  little  I  may  have  to  spare  to  him  in  such  a  shape 
that  he  can  not  spend  it  immediately,  I  would  therefore  re- 
quest my  administrator  not  to  pay  him  out  of  my  means  more 
than  three  hundred  dollars,  and  if  at  the  end  of  three  years 
he  finds  that  he,  H.  H.  Williams,  has  not  been  making  good 
use  of  the  money  that  he  has  had  given  to  him  the  adminis- 
trator shall  let  him  have  no  more,  but  keep  it  and  expend  it 
as  I  herein  direct.  I  give  and  bequeathe  to  my  niece,  Elanor 
R.  Mock,  one  thousand  dollars  to  be  paid  into  her  own  hands, 
that  she  can  have  the  spending  of  it  to  suit  herself,  she  is  of 
Chili  township,  Hancock  county,  Illinois ;  to  her  or  to  her 
children. 

"I  would  like  to  have  a  sale  made  of  my  personal  effects, 
and  the  little  there  should  be  coming  payed  in  with  the  other, 
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and  whatever  debts  may  be  contracted  on  my  account,  payed 
the  first  of  anything ;  at  this  present  writing  I  owe  nothing 
but  about  two  weeks  board  to  Mr.  Mosher,  Sen.  I  do  not 
want  my  administrator  to  pay  Harris  H.  Williams  only  six 
hundred  dollars  in  all,  if  he  does  do  well  with  it.  And  I 
want  the  balance  of  my  means  to  go  to  the  relief  of  the 
African  Kansas  Freed  Men's  Association,  with  the  exception 
of  what  it  may  cost  to  procure  a  grave  stone  for  myself,  and 
one  for  my  son,  and  one  for  his  daughter,  and  have  them  all 
set  where  they  belong.  And  I  hereby  appoint  M  John  C. 
Dunbar,  of  the  town  of  Monmouth,  of  the  county  of  Warren, 
and  State  of  Illinois,  as  my  administrator. 

Persia  N.  Williams." 

The  will  was  written  by  the  testatrix  herself,  duly  proven, 
and  admitted  to  probate  in  the  county  court  of  Warren  county. 
It  was  also  stipulated  that  the  testatrix  left  personal  prop- 
erty, which  was  inventoried  and  appraised,  and  that  her  ex- 
ecutor has  received  from  the  proceeds  of  said  property  the 
sum  of  $2916.04.  On  the  trial  it  was  claimed  by  the  defend- 
ant that  the  property  in  question  passed,  under  the  will,  to  the 
Kansas  Freedmen's  Belief  Association,  a  corporation  existing 
in  Kansas  under  the  laws  of  that  State,  and  the  circuit  court 
sustained  that  view. 

It  will  be  observed  that  at  the  time  the  will  was  executed 
Persia  N.  Williams  did  not  then  own  the  property  in  dispute, 
but  she  purchased  the  same  almost  two  months  after  she  had 
made  the  will.  In  England,  and  in  some  of  the  States,  prop- 
erty will  not  pass,  under  a  will,  which  was  acquired  after  the 
execution  of  the  will,  unless  the  will  has  been  re-published. 
But  such  is  not  the  law  in  this  State.  Here,  the  power  to 
devise  after-acquired  property  exists,  and  it  is  only  a  ques- 
tion of  intention,  to  be  determined  from  the  language  used  in 
the  will.  As  said  in  Peters  v.  Spillman,  18  111.  373  :  "It  is  a 
mere  question  of  intention  in  the  testator  to  pass  such  lands, 
and  not  a  question  of  power,  when  the  intention  is  clear. " 
5—H2  III. 
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The  question,  then,  to  be  determined  is,  whether  the  lan- 
guage of  the  testatrix  used  in  the  will  is  sufficient  to  pass  the 
title  to  this  real  estate  to  the  corporation  in  Kansas.  Does 
the  language  of  the  will  manifest  an  intention  on  the  part  of 
the  testatrix  that  this  real  estate,  which  she  did  not  then  own 
or  possess,  should  go  to  the  Kansas  organization  ? 

Neither  the  word  "lands,"  "lots,"  nor  "real  estate"  is  men- 
tioned in  the  will,  although  the  testatrix  owned,  at  the  time 
she  wrote  the  will,  thirteen  acres  of  land  near  Monmouth ; 
and  if  the  lots  in  question  passed  by  the  will,  they  must  be 
included  in  the  word  "means,"  as  the  testatrix  only  devised 
to  the  African  Kansas  Freedmen's  Association  a  certain  por- 
tion of  her  "means."  In  order  to  arrive  at  the  intention  of 
the  testatrix,  it  is  proper  to  examine  and  consider  all  the 
provisions  of  the  will.  The  word  "means"  is  used  first  in 
the  fore  part  of  the  will,  and  it  seems  quite  plain  from  the 
use  there  made  of  the  word  by  the  testatrix,  she  intended  to 
be  understood  as  meaning  personal  property  or  money.  She 
then  requests  her  administrator  not  to  pay  Williams  out  of 
her  means  more  than  $300, — that  is,  $300  of  her  "means" 
(money)  shall  go  to  a  certain  person.  Immediately  following 
this  language  she  provides,  if  Williams  does  not  make  good 
use  of  the  money,  "the  administrator  shall  let  him  have  no 
more,  but  keep  it  and  expend  it  as  I  herein  direct."  What 
should  be  kept  and  expended  as  directed  ?  Not  lots  or  lands, 
but  money,  and  the  two  parties  to  whom  the  money  is  to  go 
are  Mrs.  Mock  and  the  Kansas  corporation. 

Again,  in  the  second  clause  of  the  will  real  estate  is  not 
mentioned  or  in  any  manner  alluded  to, — and  this,  too,  is  the 
clause  relied  upon  by  the  defendant.  In  this  clause  of  the 
will  she  directs  a  sale  of  her  personal  effects,  and  the  pro- 
ceeds paid  in  with  the  other,  evidently  meaning  by  the  word 
"other"  what  money  she  had  on  hand  before  the  sale  of  her 
personal  property.  Then  she  directs  the  payment  of  her 
debts, — of  course,  from  the  money  on  hand.     Then  follows  a 
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provision  for  the  payment  to  Williams  of  $300  more.  This, 
of  course,  she  intends  to  be  paid  out  of  the  money  on  hand. 
Then  follows  this  provision :  "And  I  want  the  balance  of  my 
means  to  go  to  the  relief  of  the  African  Kansas  Freed  Men's 
Association,  with  the  exception  of  what  it  may  cost  to  procure 
a  grave  stone  for  myself,  and  one  for  my  son,  and  one  for  his 
daughter."  From  the  beginning  of  the  second  clause  of  the 
will,  where  the  testatrix  orders  a  sale  of  the  personal  prop- 
erty, down  to  the  end  of  the  provision  in  reference  to  grave 
stones,  real  estate  is  not  mentioned,  and  it  is  apparent  from 
the  language  used  that  she  had  no  reference  to  any  property 
except  money  or  personal  property.  Had  the  testatrix,  in  the 
first  part  of  the  second  clause  of  the  will,  used  language  which 
might  include  real  estate,  and  then  said,  "and  I  want  the  bal- 
ance of  my  means  to  go,"  etc.,  there  might  be  some  ground 
for  holding  that  the  words  "balance"  and  "means"  referred 
to  real  estate ;  but  such  was  not  the  case. 

But  it  is  said  that  the  testatrix  intended  to  devise  appellant 
only  $600,  and  this  construction  defeats  that  intention,  and 
gives  him  more.  It  is  no  doubt  true  that  the  testatrix,  so 
far  as  her  will  was  concerned,  intended  to  give  appellant 
only  $600,  and  that  is  all  he  gets,  or  can  get,  under  the  will. 
What  may  have  been  the  motive  or  intention  of  the  testatrix 
in  making  no  disposition  of  the  lots,  but  leaving  them  as  in- 
testate estate,  is  nowhere  disclosed,  and  there  is  no  room  for 
conjecture.  The  fact  that  appellant  may  take  the  real  estate 
as  intestate  property,  in  no  manner  defeats  the  intention  of 
the  testatrix,  as  shown  by  the  will.  The  fact  that  the  testa- 
trix devised  appellant  only  $600  in  money,  does  not,  in  our 
judgment,  show  she  did  not  intend  that  he  might  take  the 
lots  under  the  statute. 

In  conclusion,  we  are  satisfied  that  the  lots  in  question  did 
not  pass  by  the  will. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the 

Judgment  reversed. 
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Mr.  Justice  Mulkey:  I  do  not  concur  in  the  opinion  of 
the  majority  of  the  court.  As  I  construe  the  will,  after  all 
the  special  bequests  are  paid  the  residue  of  the  estate  belongs 
to  the  Freedmen's  Association.  The  word  "means,"  in  that 
connection,  is  used  in  the  sense  of  "estate." 

Mr.  Justice  Sheldon,  dissenting. 


The  German  Fire  Insurance  Company  of  Peoria 

v. 

William  Grunert. 

Filed  at  Ottawa  November  17,  1884. 

1.  Agency — powers  of  a  general  agent  An  agent,  the  principal  being 
absent,  having  full  charge,  management  and  control  of  the  business  of  the 
principal,  must  necessarily  possess  and  exercise  the  same  power  and  authority 
in  the  business  that  his  principal  could,  if  present.  A  general  agency,  until 
revoked,  is  coextensive  in  scope  and  duration  with  the  business. 

2.  Same — power  of  general  agent  to  sue  for  his  principal.  Where  a 
principal  is  absent,  his  general  agent,  having  sole  authority  to  manage  his 
business,  will  necessarily  have  authority  to  bring  suits  to  collect  debts,  and 
insurance  in  case  of  loss  by  fire,  such  power  being  essential  to  an  efficient 
discharge  of  his  duties. 

3.  Same — insurance — proof  of  loss  by  agent  of  assured.  Where  a  policy 
of  insurance  requires  the  assured,  within  thirty  days  after  any  loss  by  fire, 
to  furnish  proofs  of  the  same,  signed  and  sworn  to  by  him,  the  proof  of  loss 
should  be  so  signed  and  sworn  to,  unless  there  is  some  legal  excuse.  His 
absence  at  the  time  of  the  loss,  and  failure  to  return  in  time,  is  a  sufficient 
legal  excuse,  and  in  such  case  the  proofs  may  be  signed  and  verified  by  his 
agent  having  charge  of  his  business. 

4.  Insurance — proof  of  loss — waiver  as  to  time.  Where  written  notice 
and  proof  of  loss  are  made  out  and  delivered  to  the  insurance  company  within 
the  required  time,  by  the  agent  of  the  assured,  the  latter  being  absent  from 
home,  and  the  company  returns  the  nolice  and  proofs,  with  objections  thereto, 
and  they  are  amended  by  the  agent  and  again  delivered,  and  they  are  again 
sent  back  for  amendment,  which  is  made,  and  this  is  repeated  several  other 
times,  this  will  be  held  a  waiver  by  the  company  of  the  objection  that  such 
notice  and  proofs  were  not  delivered  in  proper  time. 
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5.  Same — of  the  signature  and  jurat  to  the  proofs  of  loss.  It  was  ob- 
jected to  certain  ptoofs  of  loss  that  the  signature  and  jurat  thereto  were 
insufficient,  in  that  they  showed  a  signature  of  William  Grunert,  the  assured, 
"per  Ernest  Grunert,  clerk  and  agent,"  and  that  Ernest  Grunert,  for  William 
Grunert,  made  oath  to  the  truth  of  the  proofs.  The  objection  was  considered 
hypercritical.  It  appeared  that  Ernest  Grunert,  agent  for  William  Grunert, 
signed  and  swore  to  the  proofs,  and  that  was  sufficient. 

6.  Same — waiver  as  to  misrepresentations  in  the  application.  If  an 
insurance  company,  after  knowledge  of  the  fact  of  misrepresentations  by  the 
assured  in  his  application,  demands  of  him  that  he  make  and  deliver  proofs 
of  loss,  it  will,  as  a  matter  of  law,  be  presumed  to  have  waived  any  defence 
on  account  of  such  misrepresentations. 

7.  Pleading  and  evidence— matter  in  estoppel— whether  it  must  be 
pleaded.  Where  the  defendant  in  an  action  on  an  insurance  policy  pleads 
that  plaintiff  failed  to  furnish  proof  of  loss  in  the  time  required,  the  latter 
may  reply  that  such  proof  was  waived;  but  such  replication  is  not  necessary 
to  the  admission  of  proof  of  such  waiver.  The  doctrine  of  waiver  in  this 
connection  is,  in  substance  and  effect,  that  of  an  estoppel  in  pais,  and  such 
estoppel,  at  common  law,  need  not,  although  it  might,  be  pleaded  specially. 

8.  Evidence — relevancy — as  to  custom  of  insurance  company  in  rela- 
tion to  proportion  of  value  insured.  On  the  trial  of  a  suit  on  a  policy  of 
insurance,  the  defendant's  secretary  was  asked  to  state  upon  what  proportion 
of  the  total  value  of  personal  property  his  company  grants  insurance:  Held, 
that  the  question  was  properly  refused.  What  was,  in  fact,  done  in  the  case, — ■ 
not  what  was  usually  done, — was  important. 

9.  Same — question  involving  an  opinion  of  witness.  In  the  same  case, 
the  witness  was  asked,  "You  may  state  if,  after  the  policy  was  issued  by  your 
company,  you  ascertained,  at  any  time  before  or  after  the  loss,  that  W.  G., 
in  his  application  for  insurance,  misrepresented  the  value  of  the  property:" 
Held,  that  the  question  was  improper,  as  calling  for  an  opinion  or  conclusion 
of  the  witness  from  facts,  instead  of  calling  for  the  facts  themselves. 

10.  Insteuction — submitting  two  questions.  There  is  no  error  in  the 
court  modifying  an  instruction  showing  a  right  of  forfeiture  of  an  insurance 
policy  for  misrepresentation  on  the  part  of  the  assured,  so  as  to  make  the 
right  to  insist  on  a  forfeiture  depend  upon  the  fact  whether  such  defence 
has  not  been  waived.  It  is  entirely  proper,  in  such  case,  to  submit  the  two 
questions, — the  right  to  a  forfeiture,  and  the  waiver  of  that  right, — in  one 
instruction,  when  the  evidence  justifies  it. 

11.  Witness — impeachment.  On  the  trial  of  an  action  on  an  insurance 
policy,  a  witness  was  asked  whether  the  figures  in  an  account  of  one  D.  S. 
corresponded  in  amount  with  the  figures  given  the  witness  by  the  plaintiff's 
agent  in  attempting  to  ascertain  the  amount  of  the  loss,  the  attention  of  the 
witness  not  having  been  called  to  the  matter,  and  made  answer  in  reference 
thereto:    Held,  that  the  question  was  not  proper. 
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Briefs  of  Counsel. 


Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county ;  the  Hon.  N.  M.  Laws,  Judge,  presiding. 

Messrs.  Stevens,  Lee  &  Horton,  for  the  appellant : 

The  assured  was  the  only  person  who  could  make  and  swear 
to  the  proof.  Spooner  v.  Fire  Ins.  Co.  53  Vt.  153 ;  Kernochen 
v.  Fire  Ins.  Co.  17  N.  Y.  433;  Ayers  v.  Fire  Ins.  Co.  IT  Iowa, 
191 ;  Welsh  v.  Fire  Ins.  Co.  54  Vt.  351 ;  Smith  v.  Fire  Ins. 
Co.  1  Allen,  297. 

The  court  erred  in  excluding  the  proposed  evidence  of  the 
company's  secretary  to  show  an  over-valuation  by  the  assured. 

Counsel  also  made  various  other  points  upon  the  evidence 
and  the  instructions  of  the  court. 

Messrs.  Cratty  Bros.,  Fuller  &  Gallup,  and  Mr.  George 
B.  Foster,  for  the  appellee : 

Proof  of  loss  should  be  made  as  required  by  the  policy,  both 
as  to  substance  and  time,  or  a  legal  excuse  shown  therefor. 
It  is  a  good  excuse  for  not  making  the  same  by  the  assured, 
that  he  is  a  non-resident,  dead,  absent  or  insane  at  the  time 
of  the  loss,  etc.  Wood  on  Fire  Insurance,  p.  693,  sec.  413; 
Ayers  v.  Insurance  Co.  17  ^owa,  176;  Insurance  Co.  v.  Gray- 
ville,  74  Pa.  St.  17;  O'Connor  v.  Insurance  Co.  31  Wis.  160; 
Insurance  Co.  v.  Adkinson,  3  Bush,  328 ;  Sims  v.  Insurance 
Co.  47  Mo.  54. 

We  submit  that  these  proofs  were  full  and  sufficient,  and 
made  in  time, — at  least  the  objection  as  to  them  not  having 
been  made  in  time,  was  not  made  by  the  appellant,  and  may 
be  considered  waived.  Wood  on  Fire  Insurance,  p.  715,  sec. 
417,  and  authorities  cited. 

The  original  proof  was  shown,  and  it  appeared  that  the 
agent  of  appellee  had,  in  good  faith,  attempted  to  correct 
the  same,  and  comply  promptly  with  the  requirements  of  the 
company.     The  proofs  did  not  create  the  liability  to  pay  the 
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loss.  All  the  elements  of  an  estoppel  in  pais  are  wanting  in 
them,  if  such  is  the  claim  of  appellant's  counsel.  The  appel- 
lant did  not  rely  on  the  proofs,  and  was  not  bound  by  them. 
They  did  not  cause  it  to  change  its  situation,  or  incur  any 
liability  by  reason  of  them.  On  this  point,  see  Wood  on  Fire 
Insurance,  p.  736,  sec.  427;  McMasters  v.  Insurance  Co.  55 
N.  Y.  222;  Parmalee  v.  Fire  Ins.  Co.  54  id.  193;  Insurance 
Co.  v.  Stevens,  48  111.  31. 

Counsel  also  made  other  points  upon  the  facts,  evidence 
and  instructions. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 

Court : 

This  is  assumpsit  on  a  policy  of  insurance  issued  by  the 
German  Fire  Insurance  Company  of  Peoria,  to  William  Grun- 
ert, on  a  stock  of  groceries  in  Winchester,  to  recover  for  a 
loss  which  occurred  by  fire  on  the  8th  of  September,  1880. 

A  question  in  limine  is,  whether  there  is  error  in  the  ruling 
of  the  circuit  court  on  a  motion  made  by  defendant  to  dis- 
miss the  action,  on  the  ground  that  it  was  not  brought  by 
the  plaintiff,  but,  on  the  contrary,  was  being  prosecuted  with- 
out his  knowledge  or  authority.  The  motion  was  supported 
by  an  affidavit  of  defendant's  secretary,  and  an  affidavit  of 
Ernest  Grunert,  general  agent  of  the  plaintiff,  was  read  in 
opposition  to  the  motion.  The  court  overruled  the  motion. 
We  think  this  ruling  was  correct.  The  principal  being  out 
of  the  country,  the  general  authority  with  which  the  agent 
was  invested  necessarily  included  authority  to  bring  the  suit. 
He  had  the  sole  management  of  the  business ;  and  authority 
to  bring  necessary  suits  to  collect,  and  for  insurance,  in  case 
of  loss  by  fire,  is  indispensably  incident  to  his  general  power, 
and  essential  to  an  efficient  discharge  of  his  duties. 

The  policy  contains  a  clause  requiring  that  the  assured 
"shall  forthwith  give  notice  of  any  loss  to  the  secretary  of 
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the  company,  and  within  thirty  days  after  such  loss  shall 
deliver  at  the  office  of  the  company  in  Peoria,  either  person- 
ally, by  agent,  mail  or  express,  a  particular  account  of  such 
loss,  signed  and  sworn  to  by  him,  naming  each  article,  and 
the  cash  value  thereof,"  etc.  The  defendant,  among  other 
things,  pleaded  that  the  assured  did  not,  within  thirty  days 
after  the  loss  complained  of,  or  at  any  other  time,  deliver  to 
the  defendant  such  proof  of  loss,  signed  and  sworn  to  by 
him.  Upon  the  trial  it  was  proved,  on  behalf  of  the  plaintiff, 
that  in  the  month  of  January  or  February,  1880,  the  plaintiff 
left  Winchester  for  St.  Louis,  for  the  purpose  of  purchasing 
goods ;  that  before  leaving  Winchester  he  put  his  brother, 
Ernest  Grunert,  in  charge  of  his  store  and  business,  as  clerk 
and  agent,  and  that  said  Ernest  Grunert  thenceforth  con- 
tinued to  act  in  that  capacity  until  the  stock  was  destroyed 
by  fire  on  the  8th  of  September,  1880,  and  since  then  he  has 
continued  to  act  as  business  agent  for  the  plaintiff ;  that  the 
plaintiff  never  returned  to  Winchester  from  such  trip,  and 
his  said  agent  has  never  been  able  to  learn  anything  of  him 
since  his  departure  from  Winchester  on  that  trip. 

The  court,  on  behalf  of  the  plaintiff,  and  over  objection  of 
the  defendant,  admitted  in  evidence  certain  proofs  of  loss, 
signed  and  sworn  to  by  Ernest  Grunert,  clerk  of  William 
Grunert,  and,  also,  thereupon  instructed  the  jury  as  follows : 

"The  court  instructs  the  jury,  that  if  you  believe,  from 
the  evidence,  that  William  Grunert,  the  insured,  was,  at  the 
time  of  the  fire,  (September  8,  1880,)  absent  from  his  home 
in  Winchester,  Illinois,  and  could  not  be  found,  so  as  to  make 
proofs  of  the  loss  within  the  time  specified  by  the  policy,  then, 
in  that  case,  such  proofs  of  loss  could  be  made  by  the  agent 
of  the  said  William  Grunert." 

It  is  contended  on  behalf  of  the  defendant,  that  the  court 
erred  in  admitting  this  evidence  and  in  thus  instructing  the 
jury.     The  ruling  is  sustained  by  authority,  and  is  unobjec- 
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tionable.  If  it  should  be  held  incorrect,  it  is  plain  upon  no 
additional  attainable  evidence  can  there  be  a  recovery  on  the 
policy,  although  in  every  other  respect  the  evidence  might  be 
ample  to  maintain  a  recovery,  for  the  signature  and  affidavit 
of  the  plaintiff  to  the  proofs  of  loss  were  not  and  can  not 
be  obtained.  It  is  said  in  Wood  on  Fire  Insurance,  p.  693, 
sec.  413 :  "Proofs  of  loss  should  be  made  as  required  by  the 
policy,  both  as  to  substance  and  time,  or  a  legal  excuse  shown 
therefor.  They  should  be  made  either  by  the  assured,  his 
agent,  or  party  in  interest.  If  the  assured  does  not  make 
the  proofs,  a  valid  reason  therefor  should  be  shown ;  and  it 
is  sufficient  to  show  that  he  is  non-resident,  dead,  or  was 
absent  or  insane  at  the  time  when  the  loss  occurred,  and  did 
not  return  in  time  to  make  the  proofs."  See,  also,  cited  in 
support  of  the  text,  Ayres  v.  Hartford  Ins.  Co.  17  Iowa,  176 ; 
Farmers'  Mutual  Ins.  Co.  v.  Grayville,  74  Pa.  St.  17 ;  O'Connor 
v.  Hartford  Fire  Ins.  Co.  31  Wis.  160 ;  Northwestern  Ins.  Co. 
v.  Adkinson,  3  Bush,  (Ky.)  328 ;  Sims  v.  State  Ins.  Co.  47 
Mo.  54.  The  absence  of  the  plaintiff,  here,  brings  the  case 
within  the  exception. 

An  objection  is  also  urged  on  the  ground  that  the  signature 
and  jurat  to  the  proofs  of  loss  are  insufficient,  in  that  they 
show  a  signature  of  William  Grunert,  "per  Ernest  Grunert, 
clerk  and  agent,"  and  that  Ernest  Grunert,  for  William  Grun- 
ert, makes  oath  to  the  truth  of  the  proofs.  The  objection  is 
hypercritical.  It  very  clearly  appears  that  Ernest  Grunert, 
agent  for  William  Grunert,  signs  and  swears  to  the  proofs, 
and  this  is  sufficient. 

The  court  also,  at  the  further  instance  of  the  plaintiff,  in- 
structed the  jury : 

"If  you  find,  from  the  evidence,  that  the  defendant  insur- 
ance company  issued  to  the  plaintiff  the  policy  mentioned 
in  the  declaration  in  this  case,  and  that  while  said  policy  of 
insurance  was  in  full  force  and  effect  a  portion  of  the  prop- 
erty mentioned  in  and  insured  by  said  policy  was,  on  Septem- 
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ber  8,  1880,  destroyed  by  fire,  while  the  same  was  the  property 
of  the  plaintiff,  and  without  the  fault  of  the  plaintiff,  and  that 
the  plaintiff  was  absent  at  the  time  of  such  loss,  and  unable 
to  make  proof  of  the  same,  and  that  the  agent  of  the  plaintiff, 
who  in  the  plaintiff's  absence  had  full  charge,  management 
and  control  of  plaintiff's  business,  and  who  had  possession 
of  the  property  insured  by  said  policy,  as  such  agent,  in  the 
absence  of  the  plaintiff,  made  out  and  delivered  to  the  de- 
fendant insurance  company,  on  or  before  September  23,  1880, 
a  written  notice  and  proofs  of  loss,  and  that  on  September 
23,  1880,  the  defendant  returned  such  notice  and  proofs  of 
loss,  with  objections  thereto,  and  that  the  same  agent  of  the 
plaintiff  made  out  an  amended  notice  and  proofs  of  loss, 
and  delivered  the  same  to  the  defendant  insurance  company, 
and  that  said  defendant  insurance  company,  on  October  4, 
1880,  returned  such' amended  notice  and  proofs  of  loss,  with 
objections  thereto,  and  that  such  notice  and  proofs  of  loss 
were  again  amended  by  the  same  agent  of  the  plaintiff,  and 
again  delivered  to  said  defendant,  and  that  the  defendant 
returned  the  same  on  the  8th  day  of  October,  1880,  and  that 
said  notice  and  proofs  of  loss  were  again  amended  by  the  same 
agent  of  the  plaintiff,  so  that  the  same  substantially  complied 
with  the  conditions  of  said  policy,  and  delivered  the  same  to 
said  defendant  insurance  company,  and  that  on  October  2(3, 
1880,  said  defendant  again  returned  said  notice  and  proofs 
of  loss,  with  objections  thereto,  and  that  said  defendant,  at 
none  of  the  times  it  returned  said  notice  and  proofs  of  loss, 
objected  that  the  plaintiff  had  not  made  out  and  delivered 
such  notice  and  proofs  of  loss  within  the  time  mentioned  and 
provided  in  said  policy,  then  said  defendant  insurance  com- 
pany thereby  waived  all  objections  that  said  notice  and  proofs 
of  loss  were  not  delivered  to  said  defendant  within  the  time 
provided  for  in  said  policy ;  and  if  you  further  find,  from  the 
evidence,  that  plaintiff  complied  with  all  the  other  conditions 
of  said  policy,  then  you  should  find  for  the  plaintiff. " 
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It  is  contended  there  was  error  in  the  giving  of  this  in- 
struction,— firstly,  for  the  same  reason  that  was  urged  against 
the  first  instruction,  and  which  we  have  just  considered ; 
secondly,  because  it  does  not  tell  the  jury  they  must  believe, 
from  the  evidence,  that  the  agent  was  properly  qualified  to 
make  the  proofs  of  loss ;  thirdly,  because  of  the  confusion  of 
dates  as  to  when  the  proofs  were  sent  and  returned,  as  shown 
by  the  evidence ;  and  fourthly,  because  it  is  directly  put  in 
issue  by  one  of  the  special  pleas  whether  the  plaintiff  did  or 
did  not  furnish  proofs  of  loss  to  the  defendant,  at  its  office, 
within  the  time  required  by  the  policy,  and  the  plaintiff  did 
not  reply  to  that  plea  that  the  defendant  had  waived  such 
proofs. 

The  instruction  must  have  been  understood  by  the  jury  as 
relating  to  the  character  of  agent  which  the  evidence  before 
them  showed  Ernest  Grunert  to  be, — an  agent,  the  principal 
being  absent,  having  full  charge,  management  and  control  of 
this  business,  (that  of  a  retail  grocer,)  and  possession  of  the 
property.  This  is  the  language  of  the  instruction,  and  no 
one  could  be  misled  by  it.  Such  an  agent  must  necessarily 
possess  and  exercise  the  same  power  and  authority  in  the 
business  that  the  principal  could,  were  he  present ;  for,  were 
it  otherwise,  the  business,  however  well  conducted,  must  soon 
terminate  for  lack  of  funds.  The  destruction  by  fire  of  the 
stock  would  destroy  and  terminate  the  agency.  A  general 
business,  unlimited  by  special  terms,  would  not  thus  termin- 
ate, and  a  general  agency,  until  revoked,  would  be  coextensive, 
in  scope  and  duration,  with  the  business.  There  is  a  slight 
mistake  in  one  or  more  of  the  dates  of  the  proofs  of  loss, 
but  this  is  unimportant,  and  could  not,  in  our  opinion,  have 
misled.  Their  dates,  in  that  connection,  are  not  of  material 
consequence. 

As  to  the  plea  that  the  plaintiff  did  not  furnish  proofs  of 
loss,  etc.,  it  might,  undoubtedly,  have  been  replied  that  such 
proof  was  waived,  etc. ;  but  it  was  not  indispensable  that  it 
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should  have  been  so  replied,  to  authorize  admission  of  the 
proof  of  waiver.  The  doctrine  of  waiver,  in  this  connection, 
is,  in  substance  and  effect,  that  of  estoppel  in  pais,  (May  on 
Insurance,  sec.  505,)  and  estoppels  in  pais,  at  common  law, 
need  not,  although  they  might,  be  pleaded  specially.  Bigelow 
on  Estoppel,  (1st  ed.)  590 ;  2  Smith's  Leading  Cases,  Doe  v. 
Oliver,  Duchess  of  Kingston's  case,  (7th  Am.  ed.)  658.  Here, 
the  evidence  that  plaintiff  did  not  furnish  proofs  of  loss  within 
time,  etc.,  is  rebutted  and  overcome  by  evidence  that  such 
proofs  were  waived, — i.  e.,  in  legal  effect  the  fact  was  admit- 
ted, and  the  proofs  dispensed  with.  The  estoppel  assumes 
the  plea  is  not  sustained,  and  precludes  further  evidence. 
The  legal  conclusion  is,  the  proofs  were  furnished  within  time, 
etc. ;  and  this  results  from  the  evidence  of  waiver, — a  fact  or 
facts  constituting  an  estoppel  in  pais. 

The  sixth  instruction,  given  at  the  instance  of  the  plaintiff, 
informs  the  jury  that  if  they  believe,  from  the  evidence,  that 
the  defendant  knew  that  any  misrepresentations  had  been 
made  by  the  assured  in  his  application  for  a  policy  of  insur- 
ance, herein  sued  upon,  and  after  the  knowledge  of  that  fact 
demanded  of  plaintiff  that  he  make  and  deliver  proofs  of  loss 
from  the  fire,  then,  in  that  case,  as  a  matter  of  law  the  defend- 
ant will  be  presumed  to  have  waived  any  defence  it  may  have 
had  by  reason  of  said  misrepresentations.  Two  objections  are 
urged  against  this  instruction :  First,  it  is  contended  there  is 
no  evidence  on  which  to  base  it ;  and  second,  that  under  the 
issue  no  question  of  waiver  is  involved.  This  second  objec- 
tion is  answered  in  what  has  been  said  with  reference  to  the 
last  objection  to  the  second  instruction.  The  first  objection 
we  think  not  well  taken.  There  was  some  evidence, — how 
much  it  is  not  our  province  to  discuss, — on  which  to  base  it. 

The  defendant  asked  the  court  to  instruct  the  jury : 

"The  jury  are  instructed  that  the  plaintiff  in  this  suit  is 
bound  by  the  terms  and  conditions  of  the  policy  of  insurance 
introduced  in  evidence,  so  far  as  the  same  relate  to  him,  and 
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that  by  the  terms  of  the  policy  the  application  of  the  plaintiff 
for  insurance,  which  has  been  introduced  in  evidence,  became, 
by  the  terms  and  conditions  of  the  policy,  a  part  of  the  policy 
and  contract  of  insurance,  and  warranty  by  the  plaintiff  that 
any  false  over-valuation  of  property,  or  any  misrepresentation 
whatever  in  said  written  application,  or  otherwise,  should  ren- 
der the  policy  void  and  of  no  effect ;  and  if  you  believe,  from 
the  evidence,  that  in  said  application  the  plaintiff  falsely  mis- 
represented the  value  of  this  property  covered  by  the  policy, 
with  intent  to  deceive  defendant,  and  did  thereby  deceive 
defendant,  then  you  will  find  a  verdict  for  the  defendant. " 

The  court  refused  to  give  the  instruction  as  asked,  but 
modified  it  by  adding:  "Unless  you  further  believe,  from 
the  evidence,  under  the  law,  as  explained  in  these  instruc- 
tions, that  defendant  has  waived  its  right  to  have  the  policy 
forfeited  on  that  ground. "  This  modification,  counsel  insist, 
was  erroneous,  because  specific  reference  is  not  made  to  the 
explanations  in  other  instructions.  We  can  not  think  the 
jury  could  have  been  misled  by  the  modification.  The  doc- 
trine of  waiver,  we  have  seen,  was  correctly  laid  down  as 
applicable  to  the  case,  notwithstanding  the  pleadings,  and 
this  but  calls  the  attention  of  the  jury  to  that  doctrine  where 
and  as  laid  down  in  other  instructions. 

Complaint  is  also  made  that  the  court  erred  in  modifying 
this  instruction : 

"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
in  his  application  for  insurance,  made  a  false  or  untrue  state- 
ment as  to  the  value  or  ownership  of  the  property  insured,  as 
an  inducement  to  the  company  to  enter  into  the  contract  of 
insurance,  and  that  the  company  relied  upon  such  statements, 
and  was  induced  thereby  to  enter  into  such  contract  of  insur- 
ance, then  such  contract  is  voidable,  by  its  terms  and  condi- 
tions, by  the  company,  and  it  can  not  be  enforced  against  it, 
and  the  verdict  should  be  for  the  company." 
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■  The  modification  consisted  in  adding :  "Unless  you  further 
believe,  from  the  evidence,  that  defendant,  after  it  had  full 
knowledge  of  such  representations,  waived  its  right  to  a  for- 
feiture of  said  policy  on  that  ground."  We  see  no  objection  to 
the  modification.  The  defendant  might  waive  its  right,  under 
the  circumstances  contemplated  in  the  instruction,  to  a  forfeit- 
ure, and  it  was  competent  to  submit  that  question  to  the  jury, 
and  entirely  proper  to  submit  the  two  questions, — the  right  to 
a  forfeiture,  and  the  waiver  of  that  right, — in  one  instruction. 
The  third  instruction  asked  by  defendant  was  properly 
refused,  because  it  is  but  a  mere  argument  on  facts,  and  pre- 
sents no  legalproposition. 

Objection  is  urged  to  the  ruling  of  the  court  in  refusing 
to  allow  certain  questions  propounded  to  witnesses  upon  the 
trial,  to  be  answered.  The  question  was  asked,  whether  the 
figures  in  an  account  of  one  Daniel  Smith  corresponded  in 
amount  with  figures  given  the  witness  by  Ernest  Grunert,  in 
attempting  to  ascertain  the  amount  of  the  loss.  The  only 
purpose  of  this  was  to  contradict  Ernest  Grunert.  He  had 
not  previously  had  his  attention  called  to  this  matter,  and 
made  answer  in  reference  thereto.  A  witness  can  not  be 
impeached  in  the  mode  thus  sought  to  be  pursued.  Wagner, 
the  defendant's  secretary,  was  asked :  "You  may  state  upon 
what  proportion  of  the  total  value  of  personal  property  your 
company  grants  insurance. "  We  are  unable  to  see  any  per- 
tinent, legitimate  conclusion  to  which  the  answer  to  this  could 
lead.  The  suit  is  on  a  policy.  What  was  here  done, — not 
what  was  usually  done, — was  important.  The  answer  could 
not  tend  to  prove  either  the  actual  or  the  estimated  value  of 
the  goods  insured.  Again,  he  was  asked :  "You  may  state 
if,  after  the  policy  was  issued  by  your  company,  you  ascer- 
tained, at  any  time  before  or  after  the  loss,  that  William 
Grunert,  in  his  application  for  insurance,  misrepresented  the 
value  of  the  property. "  Very  clearly  this  called  only  for  an 
opinion, — a  conclusion  from  facts, — of  the  witness,  and  not 
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a  statement  of  facts.  What  William  Grunert  represented, 
should  have  first  been  proved,  and  it  would  then  have  been 
competent  to  prove  facts  contradictory  of  that  representation. 
Other  questions  immaterial  and  irrelevant  were  also  asked 
the  same  witness,  which  we  do  not  deem  of  sufficient  import- 
ance to  specially  notice. 

The  questions  of  fact  are  settled  against  appellant  by  the 
judgment  of  the  Appellate  Court,  and  demand  no  notice 
from  us. 

We  think  the  judgment  below  right,  and  it  must  therefore 

be  affirmed. 

Judgment  affirmed. 


J.  H.  Wade 

v. 

Town  of  LaMoille. 

Filed  at  Ottawa  September  27,  1884. 

1.  Constitution — when  article  prohibiting  municipal  aid  to  railway 
companies  took  effect.  The  separate  article  of  the  constitution  of  1870  which 
forbids  a  municipal  corporation  from  making  a  subscription  or  donation  to 
a  railroad  or  private  corporation,  having  been  submitted,  with  other  separate 
articles,  to  a  vote  of  the  people,  and  adopted  with  the  main  body  of  the  con- 
stitution, became  a  part  of  the  organic  law  of  the  State  from  and  after  July  2, 
1870,  and  a  constituent  part  of  the  same  eo  instanti.     , 

2.  Municipal  bonds — constitutional  prohibition.  Municipal  bonds  of 
a  town  were  voted  on  August  6,  1870,  and  issued  in  aid  of  a  railroad  corpora- 
tion: Held,  in  a  suit  on  the  same,  that  all  previous  laws  that  had  authorized 
municipal  corporations  to  vote  aid  to  railroad  or  other  private  corporations, 
by  donation  or  subscription,  had  ceased  and  become  inoperative  before  the 
vote  was  taken,  and  that  the  bonds  so  issued  were  void,  even  in  the  hands  of 
innocent  holders  for  value,  and  no  recovery  could  be  had. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Bureau  county;  the  Hon.  Francis  Goodspeed,  Judge,  pre- 
siding. 
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Statement  of  the  case.     Brief  for  the  Appellant. 

This  suit  was  brought  by  J.  H.  Wade,  in  the  circuit  court 
of  Bureau  county,  against  the  town  of  LaMoille,  to  recover 
on  ten  bonds,  and  also  the  interest  coupons  thereto  attached, 
issued  by  defendant  on  the  first  day  of  December,  1870,  which 
bonds  became  due  on  the  first  day  of  December,  1880.  The 
declaration  contains  one  special  count  on  the  bonds  and  cou- 
pons, and  also  the  consolidated  common  counts.  It  was 
stipulated  by  counsel,  the  bonds  and  coupons,  and  the  inter- 
est thereon,  constituted  the  only  cause  of  action,  as  mentioned 
in  the  declaration.  The  demurrer  to  the  special  count  of  the 
declaration  was  sustained  by  the  court,  and  plaintiff  electing 
to  abide  by  his  declaration,  judgment  was  rendered  against 
him  for  costs,  in  favor  of  defendant.  That  judgment  was 
affirmed  in  the  Appellate  Court,  and  plaintiff  brings  the  case 
to  this  court  on  his  further  appeal. 

Mr.  George  A.  Sanders,  for  the  appellant : 

The  constitution  of  Illinois  of  1870  went  into  effect  on  the 
8th  day  of  August, — two  days  after  the  election  was  held  at 
which  the  bonds  in  controversy  were  voted.  Const.  1870, 
schedule,  sees.  1, 11,  12,  25  ;  Governor's  proclamation,  42-64; 
Gross'  Stat.  1871;  Hurd's  Stat.  1880,  p.  53;  Cooley's  Const. 
Lim.  67,  74;  People  v.  Draper,  15  N.  Y.  546;  People  v.  Pot- 
ter, 47  id.  377 ;  People  v.  Supervisors,  3  Barb.  333 ;  Real  v. 
People,  42  N.  Y.  270 ;  Richter  v.  Pappenhauser,  42  id.  373  ; 
People  v.  Norton,  59  Barb.  169 ;  State  v.  Commissioners,  37 
N.  J.  L.  288;  Homestead  cases,  22  Gratt.  266;  People  v. 
Gardner,  45  N.  Y.  816;  Peoples.  Gardner,  59  Barb.  198; 
Charles  v.  Lamberson,  1  Iowa,  443  ;  Manly  v.  State,  7  Md.  135  ; 
Bennett  v.  Bevard,  6  Iowa,  89;  Scott  v.  Davenport,  34  id. 
211 ;  Gas  Co.  v.  City,  12  id.  233;  Cochran  v.  Taylor,  13  Ohio 
St.  381 ;  White  v.  Hart,  13  Wall.  646 ;  Wartman  v.  Philadel- 
phia, 33  Pa.  St.  202 ;  Chance  v.  Marion  County,  64  111.  70 ; 
Thompson  v.  Alexander,  11  id.  142;  McHenry  v.  Trustees,  68 
id.  142 ;  People  v.  Supervisors,  100  id.  495. 
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The  constitution  of  1870  not  fixing,  in  hcec  verba,  a  differ- 
ent day  for  the  "municipal  aid"  article  to  go  into  effect,  it 
must  of  necessity  have  followed  the  body  of  the  constitution, 
and  became  operative  on  August  8,  1870,  otherwise  we  have 
a  connected  whole  going  into  operation  in  different  parts. 
Supervisors  v.  Keady,  34  111.  296. 

The  defendant  having  voted  to  make  the  subscription,  and 
its  officers  having  executed  and  delivered  the  bonds,  and  the 
State  Auditor  having  registered  them  on  sworn  statements  of 
the  supervisors,  and  the  defendant  having  paid  the  interest 
for  four  years,  should  be  estopped  from  denying  their  validity. 
Knox  County  v.  Aspinwall,  21  How.  539 ;  Bissell  v.  Jeffer- 
sonville,  24  id.  287;  Mercer  County  v.  Hacket,  1  Wall.  291; 
Stephenson  v.  Schenck,  5  id.  772 ;  Pendleton  County  v.  Amy, 
13  id.  305 ;  Harter  v.  Kernochan,  103  U.  S.  278 ;  Bonham  v. 
Needles,  id.  648 ;  Buchanan  v.  Litchfield,  102  id.  278 ;  Hum- 
boldt Township  v.  Long,  92  id.  642  ;  Town  of  Coloma  v.  Eames, 
id.  642;  Lynde  v.  County,  16  Wall.  13;  Walnut  v.  Wade,  103 
U.  S.  683. 

Bona  fide  holders  of  bonds  are  not  bound  to  look  beyond 
the  recitals  and  legislative  enactments  in  force  when  they  are 
issued.  They  are  negotiable  instruments,  and  are  subject  to 
the  commercial  laws  of  the  country.  Wade  v.  Walnut,  103 
U.  S.  683  ;  Gilpecke  v.  Dubuque,  1  Wall.  206  ;  County  of  War- 
ren v.  Marcy,  97  U.  S.  103;  Roberts  v.  Bolles,  101  id.  129; 
Vine  Grove  v.  Talcott,  19  Wall.  6QQ ;  Livingstone  v.  Darlington, 
11  Otto,  410. 

Messrs.  Skinner  &  Brothers,  and  Mr.  H.  M.  Trimble,  for 
the  appellee : 

Municipal  bonds  issued  without  authority  are  void,  and 
there  can  be  no  innocent  holders  of  them.  Burr  v.  Carbon- 
dale,  76  111.  455 ;  Town  of  Middleport  v.  Life  Ins.  Co.  82  id. 
562  ;  Lippincott  v.  Town  of  Pana,  92  id.  24  ;  Barnes  v.  Town 
of  Lacon,  84  id.  461 ;  Hewitt  v.  School  District,  94  id.  528. 
6—112  III. 
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When  there  is  an  entire  absence  of  power,  the  recitals  of 
those  invested  with  the  ministerial  duty  of  issuing  municipal 
bonds  will  afford  no  protection  to  even  bona  fide  holders  for 
value  of  such  bonds ;  and  such  holders  are  bound  to  take 
notice  of  the  want  of  authority  to  issue  them.  Williams  v. 
Town  of  Roberts,  88  111.  11 ;  Lippincott  v.  Town  of  Pana, 
92  id.  24. 

Municipal  corporations,  unless  authorized  by  law,  have  no 
power  to  make  and  place  in  the  market  commercial  paper; 
and  there  is  no  presumption  that  such  paper  has  been  issued 
within  the  scope  of  their  power,  as  is  the  case  with  corpora- 
tions created  for  business  purposes.  Hewitt  v.  Scliool  District, 
94  111.  528;   Board  of  Education  v.  Taft,  7  Bradw.  571. 

The  doctrine  of  estoppel  can  not  evade  or  nullify  the  con- 
stitutional inhibition  of  July  2,  1870.  Bonds  issued  without 
authority  being  void,  the  mere  levy  of  taxes,  and  payment  of 
interest  on  them,  will  not  render  them  valid ;  and  such  pay- 
ment of  taxes  can  not  amount  to  an  estoppel  of  a  void  act. 
Sclueffer  v.  Bonham,  95  111.  381 ;  Supervisors  v.  Cook,  38  id. 
44 ;  Schuyler  County  v.  People,  25  id.  163  ;  Lippincott  v.  Town 
of  Pana,  92  id.  24. 

The  municipality  has  no  power  to  ratify  void  bonds  by 
payment  of  interest  thereon,  so  as  to  bind  the  tax-payer.  It 
is  only  an  act  defectively  done  under  authority  that  may  be 
ratified.  ,  Town  of  Pana  v.  Lippincott,  2  Bradw.  466  ;  Super- 
visors  v.  Cook,  38  111.  44;  Schceffer  v.  Bonham,  95  id.  368. 

All  persons  dealing  in  securities  issued  by  municipal  cor- 
porations, are  chargeable  with  notice  of  a  want  of  authority 
in  their  creation.  Supervisors  v.  Cook,  38  111.  44;  McClure 
v.  Oxford,  94  U.  S.  432;  Marsh  v.  Fulton  County,  10  Wall. 
676. 

The  section  of  the  constitution  of  this  State  relating  to 
"municipal  subscriptions  to  railroads  or  private  corporations," 
took  effect  on  July  2,  1870;  and  all  such  subscriptions  or 
donations  not  authorized  by  a  vote  of  the  municipality  prior 
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to  that  date,  are  void.  Schall  v.  Bowman,  62  111.  321 ;  Rich- 
ards v.  Donagho,  66  id.  74;    Wright  v.  Bishop,  88  id.  302. 

This  "municipal  aid"  provision  took  effect  on  July  2,  1870. 
County  of  Randolph  v.  Post,  93  U.  S.  508. 

The  new  constitution  of  the  State,  which  came  into  opera- 
tion on  the  2d  of  July,  1870,  annulled,  we  think,  the  power 
of  municipalities  to  make  donations  to  railroad  companies. 
Town  of  Concord  v.  Savings  Bank,  92  U.  S.  629. 

The  bondholder  is  required  to  inquire  whether  a  subscrip- 
tion had  been  made  prior  to  July  2,  1870,  and  he  is  bound 
to  know  the  authority  to  issue  such  bonds  terminated  on  that 
day.     Comity  of  Moultrie  v.  Savings  Bank,  92  U.  S.  636. 

"We  are  therefore  compelled  to  hold  that  the  subscription 
of  the  town  of  East  Oakland  had  not  been  authorized  under 
existing  laws,  by  a  vote  of  the  people,  prior  to  July  2,  1870. 
*  *  *  Where  there  is  a  total  want  of  authority  to  issue  the 
bonds,  there  can  be  no  such  thing  as  a  bona  fide  holding." 
East  Oakland  v.  Skinner,  94  U.  S.  258. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  declaration  in  this  case  describes  the  bonds  in  suit, 
and  from  that  description  it  appears  the  bonds  show,  on  their 
face,  they  were  issued  by  virtue  of  the  charter  of  the  Illinois 
Grand  Trunk  railway,  and  amendments  thereto,  and  other 
laws  of  the  State  of  Illinois,  and  in  accordance  with  the  vote 
of  the  electors  of  such  township  at  the  special  election  held 
August  6,  1870,  in  accordance  with  such  charters  and  amend- 
ments and  laws.  Since  the  adoption  of  the  present  consti- 
tution of  this  State,  all  subscriptions  or  donations  attempted 
to  be  made  by  any  municipal  corporation,  in  aid  of  a  railroad 
or  other  private  corporation,  are  forbidden  absolutely,  and 
all  bonds  issued  by  such  corporation  for  any  such  purpose 
are  absolutely  void,  even  in  the  hands  of  a  purchaser  for  full 
value.  The  bonds  in  suit  were  voted  and  issued  by  the  town 
since  the  "municipal  aid"  provision  of  the  constitution  took 
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effect,  and  that  being  so,  there  was  then  a  total  want  of 
authority  in  the  town  either  to  vote  or  issue  such  bonds. 
This  court  decided  in  Schall  v.  Bowman,  62  111.  321,  that  the 
separate  article  of  the  constitution  of  1870  of  this  State 
which  forbids,  absolutely,  a  municipal  corporation  to  become 
subscriber  to  the  capital  stock  of  any  railroad  or  private  cor- 
poration, or  make  donation  to  or  loan  its  credit  in  aid  of 
such  corporation,  having  been  submitted,  with  other  separate 
articles,  to  a  vote  of  the  people,  separately  from  the  main 
body  of  the  constitution,  and  adopted  by  the  people,  became 
a  part  of  the  organic  law  of  the  State  from  and  after  the 
second  day  of  July,  1870,  and  a  constituent  part  of  the  same 
eo  instanti.  This  decision  has  been  followed  by  this  court  in 
Richards  v.  Donagho,  66  111.  73,  and  Wright  v.  Bishop,  88 
id.  302.  It  has  also  been  followed  by  the  United  States 
Supreme  Court  in  Wade  v.  Walnut,  105  U.  S.  1,  and  in  other 
cases  in  that  court,  and  this  court  has  no  inclination  to  re- 
consider the  principal  case.  It  will  be  regarded  the  separate 
article  of  the  constitution  took  effect  on  the  second  day  of 
July,  1870,  and  no  further  discussion  of  that  question  need 
be  had. 

It  is  conceded  there  can  be  no  bona  fide  holding  of  muni- 
cipal bonds  where  there  was  no  power  in  the  municipality 
for  the  vote  or  contract  at  the  time  it  was  taken  or  made. 
But  to  avoid  this  objection,  it  is  said  there  was  ample  legis- 
lative power  existing  in  this  case  at  the  time  the  vote  was 
taken,  to  enable  the  municipality  to  vote  the  bonds,  and  that 
it  was  never  abrogated  until  the  announcement  of  the  deci- 
sion in  Schall  v.  Bowman, — which  was  some  years  after  the 
vote  was  taken.  There  is  no  warrant  for  assuming  there 
were  any  existing  laws  under  which  the  town  of  LaMoille 
could  vote  aid  to  the  railroad  company,  either  by  donation 
or  subscription,  on  the  6th  day  of  August,  1870,  when  the 
bonds  in  suit  were  voted.  Nor  is  it  correct  to  say  the  deci- 
sion in  Schall  v.  Bowman  abrogated  any  laws  on  the  subject 
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of  municipal  aid  to  railroads  or  other  private  corporations. 
It  simply  declared  the  separate  article  of  the  constitution  in 
relation  to  municipal  aid  to  such  corporations,  took  effect  on 
the  second  day  of  July,  1870.  That  being  so,  there  was  then 
no  law  that  authorized  the  vote  taken  on  the  6th  of  August, 
1870.  All  previous  laws  that  had  authorized  municipal  cor- 
porations to  vote  aid  to  railroad  or  other  private  corporations, 
by  donation  or  subscription,  had  ceased  and  become  inopera- 
tive before  the  vote  in  this  case  was  taken. 

Elaborate  arguments  have  been  made  on  every  phase  of 
this  case,  but  the  facts,  about  which  there  is  no  controversy, 
bring  it  so  clearly  within  the  scope  of  the  previous  decisions 
of  this  court,  the  questions  made  are  not  considered  open  for 
discussion. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey  did  not  participate  either  in  the  con- 
sideration or  decision  of  this  case. 


City  of  Chicago 

v. 

James  W.  McDonough  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  Pleading — of  the  declaration — in  suit  to  recover  for  injury  to  a 
reversionary  interest.  In  order  to  recover  for  an  injury  done  to  a  rever- 
sionary interest  in  land,  the  declaration  must  either  state  an  injury  of  such  a 
nature  as  to  be  necessarily  injurious  to  the  reversion,  or  must  explicitly  allege 
that  the  acts  complained  of  were  injurious  to  the  reversion.  If,  however,  it 
sets  up  an  injury  of  such  a  permanent  nature  as  to  be  necessarily  injurious  to 
the  reversion,  it  will  be  sufficient. 

2.  Evidence — to  show  damage  to  a  reversionary  interest.  In  an  action 
on  the  case  by  a  reversioner,  against  a  city,  to  recover  damages  caused  by  the 
construction  of  a  viaduct  near  the  property,  and  raising  the  grade  of  the  street 
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so  ms  to  render  access  to  the  building  on  the  premises  difficult,  testimony  of 
witnesses  that  the  property,  taken  as  a  whole,  was  damaged,  and  stating  the 
damage,  was  held  competent  to  show  the  damage  to  the  reversion. 

3.  Same — as  to  testimony  distinguishing  between  damage  to  the  present 
possession  and  the  reversion.  The  lease  of  the  property  was  given  in  evi- 
dence, and  proof  made  of  the  damage  to  the  rental  value,  as  well  as  evidence 
of  the  damage  to  the  property  by  the  depreciation  of  its  market  value:  Held, 
that  the  evidence  furnished  data  from  which  the  jury  might  calculate  the 
damage  to  the  reversion  separate  from  that  to  the  possession. 

4.  At  the  commencement  of  the  trial  the  plaintiff's  counsel  stated  to  the 
court  and  jury  that  no  claim  was  made  for  injury  to  the  present  possession 
of  the  premises,  and  then  proved  by  witnesses  the  damage  to  the  property  as  a 
whole,  which  testimony  was  objected  to,  generally,  "as  including  too  much," 
and  on  account  of  the  "lease  matter,"  without  distinctly  asking  to  have  the 
evidence  confined  to  the  injury  to  the  reversion:  Held,  there  was  no  error 
in  the  admission  of  the  evidence,  as  the  defendant  had  the  right,  on  cross- 
examination,  to  have  the  testimony  made  restrictive  to  the  two  species  of 
damages,  and  as  damages  to  the  possession  had  been  disclaimed  in  open  court. 

5.  Instruction — stating  the  rule  too  broadly — cured  by  another  limit- 
ing its  application.  In  an  action  by  the  reversioner  to  recover  damages 
done  to  property  then  in  the  possession  of  lessees  under  an  unexpired  lease, 
the  court  instructed  the  jury  that  if  they  believed,  from  the  evidence,  "that 
said  premises  were  permanently  damaged  and  injured,  and  the  market  value 
thereof  lessened,  by  reason  of  the  acts  of  the"  defendant,  they  should  find 
for  the  plaintiff.  The  plaintiff  openly,  on  the  trial,  stated  that  he  made  no 
claim  for  damages  to  the  leasehold  interest,  and  the  court,  for  the  defendant, 
instructed  the  jury  "that  the  plaintiff  can  not  recover  any  damages  in  respect 
of  said  leasehold  interest,  for  the  period  of  said  term,"  etc.;  "and  the  ques- 
tion for  the  jury  to  determine  is,  whether  any,  and  if  so,  what,  damage  has 
been  done"  by  the  acts  complained  of,  to  the  premises,  "subject  to  the  lease:" 
Held,  that  the  latter  instruction  cured  the  defect  in  the  other. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Eollin  S.  Williamson,  Judge,  pre- 
siding. 

Mr.  Francis  S.  Winston,  for  the  appellant : 
Appellees  declared  as  the  absolute  owners  of  the  premises 
in  question,  introduced  their  evidence,  asked  for  their  instruc- 
tion, and  recovered  upon  the  theory  of  damage  to  the  entire 
estate,  yet  had  but  the  reversion  to  the  estate. 
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The  declaration  should  have  alleged  an  injury  to  the  plain- 
tiffs' reversionary  estate.  Jackson  v.  Pesked,  1  M.  &  S.  234; 
Potts  v.  Clark,  Spencer,  (N.  J.)  536;  Tinsman  v.  Railroad  Co. 
1  Dutch.  255. 

The  admission  of  the  improper  evidence  was  not  cured  by 
the  defendants'  instruction.  Fire  Ins.  Co.  v.  Rubin,  79  111. 
402;  Railroad  Co.  v.  Winslow,  66  id.  219;  Railroad  Co.  v. 
McLaughlin,  77  id.  275. 

There  was  a  fatal  variance  between  the  declaration  and 
the  proof.  Plaintiffs  declared  as  absolute  owners,  and  the 
evidence  showed  them  to  be  the  owners  of  the  reversion  only. 
McConnell  v.  Kibbe,  33  111.  175 ;  Railroad  Co.  v.  Todd,  91  id. 
70;  Lyon  v.  Kain,  36  id.  362;  Murphy  v.  Orr,  32  id.  439; 
Rupert  v.  Mark,  15  id.  540;    Ballance  v.  Rankin,  12  id.  420. 

Plaintiffs'  instruction  was  erroneous  in  not  confining  the 
finding  of  damages  to  the  reversion.  Cooper  v.  Randall,  59 
111.  317. 

Mr.  Farlin  Q.  Ball,  for  the  appellees : 

There  is  no  merit  in  the  point  that  appellees  recovered 
damages  for  an  injury  to  the  possession.  Such  damages 
were  disclaimed  at  the  beginning  of  the  trial,  and  was  so 
understood  by  the  jury.  The  attention  of  every  witness  was 
directed  to  the  acts  of  permanent  damage,  only,  and  the  jury 
were  allowed  to  visit  the  premises. 

The  declaration  must  allege  that  the  injury  was  done  to 
the  reversion,  or  must  state  an  injury  of  such  a  permanent 
nature  as  to  be  necessarily  injurious  to  the  reversion.  Rail- 
road Co.  v.  Loeb,  8  Bradw.  627 ;  Railroad  Co.  v.  McLaughlin, 
77  111.  275. 

The  city,  by  its  instructions,  cured  any  infirmity  in  that 
given  for  the  plaintiffs.     Latham  v.  Roach,  72  111.  179. 

If  substantial  justice  has  been  done,  this  court  will  not 
reverse  for  an  error  in  an  instruction.  Schwartz  v.  Schwartz, 
26  111.  81 ;   Hall  v.  Sroufe,  52  id.  421. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  in  case,  brought  by  the  plaintiffs,  against 
the  city  of  Chicago,  to  recover  for  certain  damages  alleged  to 
have  been  caused  to  the  plaintiffs'  property  by  the  erection 
of  the  Harrison  street  viaduct  by  the  city. 

Canal  street,  in  the  city  of  Chicago,  runs  north  and  south, 
near  the  south  branch  of  the  river,  and  west  of  it.  Harrison 
street  runs  east  and  west,  crossing  the  south  branch  and 
Canal  street  at  right  angles.  The  property  in  question  lies 
seventy-five  feet  north  of  Harrison  street,  on  the  east  side  of 
Canal  street.  It  is  a  lot  fifty  feet  front  on  Canal  street,  by 
a  depth  of  one  hundred  feet,  to  a  twenty-foot  alley,  with  a 
four-story  brick  building  on  the  lot.  Harrison  street,  about 
eight  hundred  feet  east  of  where  it  intersects  Canal  street, 
crosses  the  south  branch  of  the  river,  by  a  bridge.  West  of 
such  bridge,  and  covering  a  breadth  of  some  six  hundred  feet, 
were  a  great  number  of  railway  tracks,  running,  substantially, 
parallel  with  Canal  street.  In  1881  the  city  constructed  a 
viaduct  along  Harrison  street,  over  the  railway  tracks  men- 
tioned, the  structure  extending  from  the  river  bridge  to  Canal 
street,  carrying  the  roadway  of  Harrison  street  some  fifteen 
feet  above  its  former  level,  and  over  such  tracks.  The  decla- 
ration alleges,  that  on  account  of  the  construction  of  the  via- 
duct on  Harrison  street,  with  its  approaches  on  Canal  street, 
access  to  the  property  was  obstructed  by  reason  of  the  raising 
of  the  grade  on  Canal  street,  and  by  closing  the  public  alley  in 
the  rear,  leading  into  Harrison  street,  and  that  the  defendant 
carried  away  and  converted  to  its  own  use  a  stone  sidewalk  in 
front  of  the  property.  The  premises  in  question  were  under 
a  lease  to  Eastman  &  Wilkins,  from  October  7,  1878,  for  a 
term  of  five  years,  at  a  rental  of  $1500  per  annum.  There 
was  a  verdict  in  the  Superior  Court,  for  $10,000,  upon  which 
judgment  was  entered.  The  judgment  was  affirmed  by  the 
Appellate  Court  for  the  First  District,  and  the  defendant 
appealed  to  this  court. 
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The  point  is  made  by  appellant,  that  the  plaintiffs  have 
in  this  judgment  recovered  damages  for  injuries  done  to  the 
possession ;  that  the  plaintiffs  declared  as  absolute  owners 
of  the  premises,  introduced  their  evidence,  asked  and  had 
given  their  instruction,  and  recovered  upon  the  theory  of 
damage  to  the  entire  estate.  Eespecting  the  declaration,  we 
understand  the  rule  to  be,  that  in  order  to  recover  for  an 
injury  done  to  the  reversion,  the  declaration  must  either  state 
an  injury  of  such  a  nature  as  to  be  necessarily  injurious  to  the 
reversion,  or  must  explicitly  allege  that  it  was  injurious  to 
the  reversion.  Tinsman  v.  Railway  Co.  1  Dutch.  (N.  J.)  255. 
The  declaration  in  the  present  case  sets  up  an  injury  of  such 
a  permanent  nature  as  to  be  necessarily  injurious  to  the  re- 
version, which  we  conceive  to  be  sufficient  in  this  respect. 

As  to  evidence,  the  counsel  for  the  plaintiffs,  while  their 
first  witness  was  on  the  stand,  stated  in  open  court,  to  the 
court  and  jury,  that  Eastman  &  Wilkins  had  a  lease  of  these 
premises,  which  ran  until  October,  1883,  and  that  no  claim 
was  made  for  injury  to  the  present  possession.  The  testi- 
mony to  which  exception  is  taken,  is  that  of  plaintiffs'  wit- 
nesses that  the  property,  taken  as  a  whole,  was  damaged  by 
the  erection  of  the  viaduct,  and  stating  the  amount  of  the 
damage.  This  was  competent  evidence  to  show  damage  to 
the  reversion.  Defendant  made  only  a  general  objection  to  it 
"as  including  too  much,"  and  on  account  of  the  "lease  mat- 
ter." Had  it  desired  there  should  be  discrimination  made 
between  damage  to  the  reversion  and  that  to  the  possession, 
and  that  the  evidence  should  be  strictly  limited  to  the  former, 
it  should  have  specifically  so  asked,  instead  of  making  the 
general  objection  it  did.  There  was  full  opportunity,  on 
cross-examination,  to  have  the  testimony  made  restrictive  in 
respect  of  the  two  species  of  damage ;  and  the  general  an- 
nouncement which  had  been  made,  that  there  was  no  claim 
for  injury  to  the  present  possession,  should,  of  itself,  control 
the  application  of  the  evidence  to  damage  to  the  reversion. 
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Tlie  opinions  of  witnesses  of  the  damage  to  the  reversion 
distinctively  from  that  to  the  possession,  had  they  been  given, 
might  have  been  some  relief  to  the  jury  in  their  work ;  but 
the  lease  was  in  evidence  before  them,  and  evidence  of  the 
amount  of  damage  to  the  rental  value,  which,  with  the  evi- 
dence of  the  damage  to  the  property  by  the  depreciation  of 
its  market  value,  would  furnish  data  to  the  jury  from  which 
they  might  calculate  the  damage  to  the  reversion  separate 
from  that  to  the  possession.  We  perceive  no  error  in  the 
admission  of  testimony. 

Exception  is  taken  to  the  instruction  given  for  the  plaintiffs, 
that  if  the  jury  believed,  from  the  evidence,  "that  said  prem- 
ises were  permanently  damaged  and  injured,  and  the  market 
value  thereof  lessened  by  reason  of  the  acts  of  the  city," 
they  should  find  for  the  plaintiffs.  This  instruction  is  rather 
broad,  and  might  more  properly,  by  its  terms,  have  been 
confined  to  the  injury  to  the  reversion  ;  but  it  should  be  taken 
in  view  of  the  general  disclaimer  which  had  been  made  at 
the  beginning  of  the  trial,  of  any  recovery  for  injury  to  the 
possession.  Besides,  there  was  all  the  needed  qualification 
of  the  instruction  in  the  one  given  for  the  defendant,  "that 
the  plaintiffs  can  not  recover  any  damages  in  respect  of  said 
leasehold  interest  for  the  period  of  said  term  from  October  7, 
1878,  until  October  7,  1883 ;  *  *  *  and  the  question  for 
the  jury  to  determine  is,  whether  any,  and  if  so,  what,  dam- 
age has  been  occasioned  by  the  construction  of  the  Harrison 
street  viaduct  and  its  approaches,  to  the  premises  in  question, 
subject  to  the  lease."  This  latter  instruction  appears  to  cure 
the  defect  complained  of  in  the  instruction  for  plaintiffs,  and 
the  instructions  are  not  contradictory.  The  one  explains  the 
other. 

There  are  some  minor  objections  as  to  the  admission  of 
testimony,  which  we  do  not  perceive  to  be  of  material  force. 

It  may  be  that  the  jury,  in  fact,  awarded  to  plaintiffs  all 
the  damages  done  to  the  premises,  both  in  possession  and 
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reversion,  by  the  improvement  in  question ;  but  we  do  not 
think,  as  claimed  by  appellant,  that  the  jury  were  allowed  to 
do  so  under  the  evidence  and  under  plaintiffs'  instruction. 
From  what  took  place  on  the  trial,  and  from  defendant's 
instruction,  it  may  properly  be  said  that  the  presentation  of 
the  case  to  the  jury  was,  that  the  recovery  of  damages  was 
limited  to  the  injury  to  the  reversion. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


George  P.  Bay 

v. 

Simeon  B.  Williams. 

Filed  at  Ottawa  November  17,  1884. 

1.  Purchaser  from  mortgagor — liability  on  assuming  mortgage  debt. 
A  purchaser  of  mortgaged  premises  from  the  mortgagor,  who  assumes  pay- 
ment of  the  mortgage  debt,  or  who  accepts  a  conveyance  reciting  his  assump- 
tion of  the  same  with  a  knowledge  of  such  recital,  will  at  once  become 
personally  liable  to  the  mortgagee  for  the  mortgage  indebtedness;  and  he 
can  not  defeat  the  mortgagee's  right  to  hold  him  responsible,  by  procuring  a 
release  from  the  mortgagor. 

2.  Same — consideration  for  assuming  mortgage  debt  by  the  purchaser. 
The  acceptance  by  the  purchaser  of  a  conveyance  by  a  mortgagor  of  his 
equity  of  redemption  in  mortgaged  premises,  is  a  sufficient  consideration  for 
a  promise  by  the  grantee  to  assume  and  pay  the  mortgage  debt. 

3.  Action — parties — promise  to  pay  a  debt  to  a  third  person.  A  prom- 
ise by  one,  upon  a  valuable  consideration  moving  from  another,  to  pay  the 
debt  of  that  other  to  a  third  person,  inures  to  the  benefit  of  such  third  per- 
son; and  his  right  to  maintain  an  action  upon  it  is  vested  in  him  by  force  of 
the  agreement  itself.  The  express  assent  of  the  beneficiary  is  not  essential 
to  his  right  to  avail  of  its  benefits. 

4.  Indemnity  to  debtor  against  his  own  debt — whether  availing  to 
his  creditor,  and  in  what  way.  Where  a  debtor  holds  an  indemnity  against 
his  debt,  or  other  security  for  his  protection,  his  creditor  can  reach  such 
indemnity  or  security  only  in  a  court  of  equity,  and  there  only  when  his 
debtor  is  insolvent,  or  on  some  other  equitable  grounds. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  George  Gardner,  Judge,  presiding. 

Mr.  John  Woodbridge,  for  the  appellant : 

There  is  no  sufficient  evidence  of  the  assumption  of  the 
mortgage  by  Bay.  The  deed  to  him,  alone,  is  insufficient. 
Thompson  v.  Dearborn,  107  111.  88. 

A  release  of  a  debt  or  claim  for  damages  by  one  of  many 
who  hold  the  debt  or  claim  jointly,  is  a  full  discharge  of  all. 
1  Parsons  on  Contracts,  26;  Piersons  v.  Hooker,  3  Johns. 
70 ;  Austin  v.  Hall,  13  id.  28;  Bulkley  v.  Dayton,  14  id.  387; 
Bruen  v.  Marquand,  17  id.  58 ;  Halsey  v.  Fairbanks,  4  Mason, 
206  ;  Tuckerman  v.  Newhall,  17  Mass.  581 ;  Wiggin  v.  Tudor, 
23  Pick.  444. 

Where  parties  make  a  contract  which  either  directly  or  in- 
cidentally benefits  a  mere  stranger,  they  may  at  their  pleasure 
abandon  it,  and  mutually  release  each  other.  Crowell  v. 
Currier,  27  N.  J.  Eq.  153;   Crowell  v.  Hospital,  27  id.  650. 

The  mortgagee's  right  to  sue  upon  the  promise  of  a  pur- 
chaser has  been  placed  upon  his  right  to  equitable  subro- 
gation. Crowell  v.  Hospital,  27  N.  J.  Eq.  650 ;  Trustees  v. 
Anderson,  30  id.  368;  Youngs  v.  Trustees,  31  id.  300;  Par- 
sons v.  Freeman,  Amb.  115 ;  Tweddell  v.  Tweddell,  2  Bro.  Ch. 
101 ;  Woods  v.  Huntingford,  3  Ves.  128;  Butler  v.  Butler,  5 
id.  535 ;  Waring  v.  Ward,  7  id.  337 ;  Earl  of  Oxford  v.  Lady 
Rodney,  14  id.  417 ;  Barham  v.  Earl  of  Thanet,  3  M.  &  K. 
607 ;  Barry  v.  Harding,  1  J.  &  La  T.  485 ;  3  Johns  Ch.  229 ; 
1  Sugden  on  Vendors,  195-216;  Cooke  on  Mortgages,  476; 
Klapworth  v.  Dressier,  2  Beas.  62. 

So  the  mortgagee's  right  to  sue  is  said  to  rest  upon  the 
fact  that  the  contract  of  the  grantee  of  the  mortgagor  is 
made  for  the  benefit  of  the  mortgagee.  (Bird  v.  Lanius, 
7  Ind.  615.)  And  it  is  to  rest  on  the  principle  of  novation. 
Urquhart  v.  Brayton,  12  B.  I.  172. 
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The  parties  to  the  contract  may  rescind  it  before  it  is  acted 
upon  by  the  person  for  whose  benefit  it  was  made.  Day  v. 
Patterson,  18  111.  116;  Durham  v.  Bischof,  47  id.  216;  Miller 
v.  Billingly,  41  id.  467 ;  Butterfield  v.  Hadstrom,  7  N.  H.  345. 

Messrs.  Dent,  Black  &  Chatty  Bros.,  for  the  appellee,  con- 
tended that  the  appellant  was  personally  liable  for  the  mort- 
gage debt.     Daub  v.  Engelbach,  109  111.  267. 

The  release  was  obtained  without  consideration,  and  is  no 
better  than  if  obtained  after  suit  brought. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case,  that  Mrs.  Camelia 
J.  Williams,  on  the  11th  day  of  March,  1873,  sold  to  Newman 
&  Sissons  forty  acres  of  land  lying  several  miles  south  of  the 
city  of  Chicago,  for  the  sum  of  $12,000,  and  after  deducting 
the  advanced  payment,  took  their  promissory  notes,  payable  in 
installments.  To  secure  the  deferred  payments  they  executed 
to  Thomas  Dent  a  trust  deed  on  the  property,  containing  the 
usual  powers  conferred  by  such  instruments.  Appellant,  on 
the  8th  day  of  September  of  the  same  year,  purchased  the 
land  of  Newman  &  Sissons  for  the  consideration  named  in 
their  warranty  deed,  of  $24,000.  Their  deed  contained  an 
express  promise  on  the  part  of  appellant  to  pay  and  discharge 
the  debt  secured  by  the  trust  deed  on  the  land  in  favor  of 
Mrs.  Williams.  The  provision  is  in  this  language  :  "Which 
said  notes  for  principal  and  interest,  said  party  (George  P. 
Bay)  expressly  agrees  to  pay. "  Appellant  afterwards,  on  the 
7th  day  of  October,  1878,  applied  to  Sissons,  and  he,  for  the 
expressed  consideration  of  one  dollar  and  other  sufficient  con- 
siderations, released  appellant  from  this  obligation.  Appel- 
lant also  applied  to  Newman,  who  had  asked  to  be  discharged 
from  his  debts  in  bankruptcy,  for  a  similar  release,  but  lie 
declined  to  give  it.     Newman  subsequently  obtained  his  dis- 
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charge  in  bankruptcy.  Mrs.  Williams,  on  the  5th  day  of 
November,  1879,  filed  this  bill  to  foreclose  her  mortgage,  and 
on  a  hearing,  on  the  27th  day  of  May,  1881,  she  recovered  a 
decree  of  foreclosure.  The  master  sold  the  land,  and  it  was 
bid  off  by  her  at  $12,525,  which  left  $3559.46  unpaid  on  the 
decree.  Afterwards,  on  the  12th  of  September,  1883,  the 
court  found  that  appellant  had  assumed  to  pay  the  debt 
secured  by  the  trust  deed,  and  thereby  became  personally 
liable  for  the  deficiency,  and  decreed  that  an  execution  issue 
for  the  unpaid  balance  of  the  decree.  He  appealed  to  the 
Appellate  Court  for  the  First  District,  where,  on  a  hearing, 
the  decree  of  the  lower  court  was  affirmed,  and  the  case 
comes  to  this  court  by  another  appeal. 

The  question  presented  for  determination  is,  whether  the 
court  below  erred  in  rendering  this  supplemental  decree 
awarding  execution  against  appellant. 

It  is  first  claimed  that  the  evidence  is  not  sufficient  to 
establish  the  fact  that  appellant  ever  consented  to  or  became 
bound  by  the  clause  in  the  deed  from  Newman  &  Sissons  to 
him,  and  in  support  of  the  proposition  the  case  of  Thompson 
v.  Dearborn,  107  111.  88,  is  invoked.  In  that  case,  which 
was  a  decree  on  an  order  pro  confesso,  the  bill  failed  to  allege 
that  Thompson  ever  assented  to  or  had  any  knowledge  that 
Funk,  the  mortgagor,  had  made  such  a  deed.  In  the  absence 
of  all  proof  showing  that  Thompson  assented  to  the  execution 
of  the  deed,  or  had  ever  ratified  it  in  terms,  or  tacitly  by 
receiving  it,  or  in  some  other  manner,  it  was  held  that  the 
bill  failed  to  show  a  liability, — that  to  fix  the  liability  of  such 
a  grantee  it  must  appear  that  he  participated  in  its  execution, 
or  had  knowledge  that  it  had  been  made  and  assented  to,  or 
in  some  manner  approved  or  ratified  it ;  otherwise  it  would  be 
in  the  power  of  the  mortgagor,  of  his  own  motion,  without  the 
knowledge  and  without  the  assent  of  the  grantee,  to  render 
any  one  liable  to  pay  the  mortgage  debt  by  simply  executing 
to  him  a  deed  containing  such  a  clause,  and  having  it  recorded 
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in  the  proper  office.  No  such  question  arises  in  this  case,  as 
appellant  admits  that  he  participated  in  the  execution  of  the 
deed  and  received  it  from  the  grantors. 

Appellant  refers  to  decisions  in  other  States  to  show  that 
unless  the  mortgagee  actually  agrees  to  look  to  the  grantee 
of  the  mortgagor  as  his  debtor,  he  does  not  become  liable. 
It  appears  that  adjudged  cases  of  the  courts  are  not  harmo- 
nious,— not  even  the  courts  in  the  same  States, — and  it  may 
be  added  that  the  cases  are  not  capable  of  being  reconciled. 
There  could,  therefore,  be  no  reason  for  the  endeavor  on 
our  part  to  attempt  to  conform  our  decisions  to  those  of 
other  States,  as  there  would  still  be  a  want  of  harmony, 
and  when  other  decisions  shall  be  made,  would  induce  the 
effort  for  further  change  in  our  decisions.  On  the  mere 
authority  of  adjudged  cases  in  other  tribunals,  we  would  have 
to  vacillate  to  keep  in  line.  We  can  see  no  necessity  or 
reason  for  overruling  our  previous  decisions,  which  are  har- 
monious, and  date  almost  from  the  organization  of  the  court. 
In  the  recent  case  of  Dean  v.  Walker,  107  111.  5<i0,  these 
questions  were  pressed  upon  our  attention,  and  most  of  the 
authorities  now  referred  to  by  appellant,  with  others,  were 
carefully  and  deliberately  considered,  and  we  held  adversely 
to  the  views  of  appellant  now  pressed  on  our  attention,  and 
the  decision  of  that  case  must  conclude  their  discussion  in 
this  case.  The  doctrines  of  that  case  are  in  accordance  with 
the  uniform  decisions  of  this  court,  and  we  regard  them  as 
settled  in  this  jurisdiction.  We  therefore  decline  to  enter 
upon  their  further  discussion  in  this  case.  The  elaborate 
argument  of  appellant  has  failed  to  convince  us  that  oar 
former  decisions  are  not  sound.  It  therefore  would  answer 
no  beneficial  purpose  to  review  our  decisions,  and  repeat  ar- 
guments heretofore  adduced  in  their  support. 

It  is  next  urged,  that  admitting  the  doctrine  to  be  correct, 
appellant  was  absolved  from  all  liability  by  Sissons'  release, 
and  cases  are  cited  to  the  effect  that  the  mortgagor  may 
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release  his  grantee  from  his  promise  to  pay  the  debt  of  the 
mortgagee  at  any  time  before  such  mortgagee  brings  suit 
to  enforce  the  promise.  The  cases  referred  to  proceed  upon 
the  grounds  that  the  promise  of  the  grantee  is  made  to  his 
grantor,  and  not  to  the  mortgagee,  and  that  the  latter  has  no 
interest  in  the  promise  until  he  assents  to  and  relies  upon  the 
promise,  and  such  acceptance  is  manifested  by  bringing  suit 
to  enforce  the  promise ;  or  they  proceed,  in  other  cases,  upon 
the  theory  that  by  relying  on  or  accepting  the  promise  of  the 
grantee  to  the  mortgagor,  the  mortgagee  releases  the  mort- 
gagor, and  accepts  his  grantee  as  his  debtor;  and  there  is 
still  another  theory,  and  that  is,  that  the  promise  by  the 
grantee  is  in  the  nature  of  an  indemnity  to  the  mortgagor, — 
and  under  either  of  these  theories  the  mortgagor  may  sur- 
render or  release  the  indemnity,  or  release  the  grantee  from 
his  promise,  before  it  is  accepted,  or  before  the  mortgagor  is 
released  from  the  debt  by  the  mortgagee.  This  court  has 
never  recognized  either  of  these  theories  as  the  law.  It  has 
ever  been  held  by  this  court  that  such  a  promise  inures  to  the 
benefit  of  the  person  for  whose  benefit  it  is  made,  and  the 
right  to  sue  is  vested  in  him  by  force  of  the  agreement  itself. 
It  has  never  been  held  by  this  court  that  the  express  assent 
of  the  beneficiary  is  essential  to  his  right  to  avail  of  its  bene- 
fits ;  nor  has  it  been  held,  to  have  force  as  an  agreement 
to  the  person  in  whose  favor  it  was  made  he  must  discharge 
his  debtor,  and  accept  the  maker  of  the  new  promise  as 
his  debtor.  On  the  contrary,  it  was  held  in  Dean  v.  Walker, 
supra,  that  the  mortgagee  might  sue  either  the  mortgagor  or 
his  grantee  assuming  to  pay  the  debt.  Nor  has  it  been  held 
that  the  promise  of  the  grantee  to  the  mortgagor  is  a  mere 
indemnity  of  the  latter  against  the  payment  of  the  mortgage. 
On  the  contrary,  this  court  has  uniformly  held  that  the  bene- 
ficiary may  sue  at  law,  which  repudiates  the  doctrine  of  in- 
demnity, as  the  person  for  whose  benefit  the  promise  is  made 
can  never  reach  an  indemnity  or  security  given  to  his  debtor 
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but  in  chancery,  and  then  only  when  his  debtor  is  insolvent,  or 
on  some  other  equitable  grounds.  The  principle  upon  which 
this  court  has  acted  is,  that  such  a  promise  invests  the  per- 
son for  whose  use  it  is  made  with  an  immediate  interest  and 
right,  as  though  the  promise  had  been  made  to  him.  This 
being  true,  the  person  who  procures  the  promise  has  no  legal 
right  to  release  or  discharge  the  person  who  made  the  promise, 
from  his  liability  to  the  beneficiary.  Having  the  right,  it  is 
under  the  sole  control  of  the  person  for  whose  benefit  it  is 
made, — as  much  so  as  if  made  directly  to  him. 

It  is  urged  there  was  not  a  sufficient  consideration  to  sup- 
port the  promise  of  appellant  to  pay  the  debt  owing  to  Mrs. 
Williams.  That  is  a  misconception.  He  received  the  equity 
of  redemption  of  the  land,  which  he  supposed  was  worth  all 
that  he  promised  to  pay,  and  that  was  sufficient  to  support 
the  promise.  Nor  does  it  matter  whether  it  was  received 
from  his  grantors  or  Mrs.  Williams.  Whether  from  the  one 
or  the  other,  it  was  equally  binding.  There  is  no  force  in 
this  objection. 

Perceiving  no  error  in  the  record,  the  decree  of  the  Appel- 
late Court  is  affirmed. 

Decree  affirmed. 

Mr.  Chief  Justice  Scholfield,  dissenting: 

I  can  not  concur  in  this  opinion.  The  precise  question 
has  never  been  presented  to  this  court  before.  The  release 
of  Sissons  was  executed  before  any  acceptance  by  Mrs.  Wil- 
liams of  the  assumption  by  Bay  of  the  payment  of  the  debt  of 
Newman  &  Sissons.  She  might  have  accepted  their  assump- 
tion ;  but  it  was  optional  to  do  so,  or  not.  She  was  under  no 
obligation  to  do  so.  Notwithstanding  the  sale  of  the  land  to 
Bay,  she  had,  apart  from  his  assumption,  all  the  security  she 
had  ever  had  for  the  payment  of  her  debt, — namely,  the  in- 
dividual note  of  Newman  &  Sissons,  secured  by  trust  deed  on 
the  land,  in  the  purchase  of  which  the  indebtedness  was  in- 
7—112  III. 
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curred.  Bay  owed  Mrs.  Williams  no  duty  in  regard  to  this 
liability,  further  than  he  might  voluntarily  assume  to  protect 
his  purchase,  and  Newman  &  Sissons  were  under  no  obliga- 
tion to  furnish  her  any  additional  security.  It  was  purely 
voluntary,  therefore,  upon  the  part  of  Newman  &  Sissons, 
and  Bay,  whether  Bay,  in  purchasing  the  land,  should  assume 
the  payment  of  the  debt  of  Newman  &  Sissons  to  Mrs.  Wil- 
liams, and  purely  voluntary  upon  her  part  whether  she  should 
accept  it  or  not ;  and  so  it  is  impossible  that  she  could  have 
had  a  vested  interest  in  the  assumption  before  she  had  done 
some  act  upon  the  faith  of  it,  making  herself  thereby  irrevo- 
cably a  party  to  it.  Having  no  vested  interest  in  the  assump- 
tion, it  must  necessarily  follow  that  the  release  put  an  end  to 
it,  so  that  she  could  not  afterwards  elect  to  accept  it.  The 
assumption  clause  having  been  executed  voluntarily,  and 
without  any  legal  claim  on  her  part  to  have  it  executed,  it 
was  in  the  nature  of  a  mere  offer,  until  acted  upon,  which 
might  be  withdrawn  at  pleasure, — and  the  execution  of  the 
release  was,  in  effect,  its  withdrawal.  The  authorities,  so 
far  as  I  have  examined,  all  accord  in  this  view.  Durham  v. 
Bischof  et  at.  47  Ind.  211 ;  Davis  v.  Calloway,  30  id.  112 ; 
Camahan  v.  Toucey,  93  id.  564 ;  Moore  v.  Ryder,  65  N.  Y. 
442;  Stephens  v.  Cassbacker,  8  Hun,  116;  Crowell  v.  Currier, 
27  N.  J.  Eq.  152;  Butterfield  v.  Hadstrom,  7  N.  H.  345. 

Mr.  Justice  Dickey  :  I  concur  in  the  views  here  expressed 
by  the  Chief  Justice.  If  A,  owing  B  a  given  sum,  for  a  valu- 
able consideration  takes  a  written  promise  made  by  C  to  A, 
(and  to  which  promise  B  is  not  a  party,)  that  C  will  pay  to  B 
the  amount  due  to  B  by  A,  this  is  simply  a  contract  between 
A  and  C,  in  which  B,  strictly  speaking,  has  no  rights.  By 
the  ancient  rules,  B  could  not  avail  himself  of  this  promise, 
except  by  a  suit  in  the  name  of  A,  against  C.  Afterwards 
the  form  of  proceeding  was  so  modified  that  B  was,  and  now 
is,  permitted  to  sue  in  his  own  name,  instead  of  in  the  name 
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of  A,  for  his  use.  When  A  thus  exacts  a  promise  from  C  to 
pay  A's  debt  to  C,  it  affects  B  only  in  so  far  as  the  same  may 
be  regarded  as  an  offer  by  A  to  B  to  give  B  additional  security. 
Until  something  occurs  which  may  be  construed  as  an  exe- 
cuted gift,  A  may  withdraw  the  offer. 

Mr.  Justice  Sheldon  concurs  in  the  opinion  of  the  Chief 
Justice, 


Walter  C.  Wyman 
v. 

Chester  K.  Snyder,  Admr. 

Filed  at  Ottawa  November  17,  1884. 

1.  Contract — whether  amounting  to  an  equitable  assignment,  or  merely 
creating  the  relation  of  debtor  and  creditor.  An  agent  appointed  by  the 
owner  to  sell  coal  lands  upon  commission,  employed  another  to  aid  him  in 
effecting  a  sale,  promising  to  give  the  latter,  as  was  claimed,  one-half  of  his 
commissions  in  case  of  a  sale  at  a  given  price,  which  sale  was  effected  through 
the  latter,  and  after  the  death  of  the  former  the  latter  presented  a  claim 
against  his  estate  for  one-half  of  the  commissions  received.  It  was  held, 
on  a  review  of  the  evidence,  there  was  no  equitable  assignment  of  half  of 
the  claim  for  commissions,  but  that  the  relation  between  the  two  was  merely 
that  of  creditor  and  debtor. 

2.  Evidence — as  to  whether  a  transaction  amounted  to  an  equitable 
assignment.  The  burden  of  proof  is  upon  a  party  who  claims  an  equitable 
assignment  of  one-half  of  a  demand,  to  show  that  fact  by  satisfactory  evi- 
dence; and  this  is  not  shown  by  proof  of  casual  admissions  or  statements  of 
the  party  holding  the  demand,  varying  in  form  of  expression  and  in  sub- 
stance, especially  when  rebutted  by  the  conduct  and  acts  of  the  party  claiming 
the  assignment. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Grundy 
county ;  the  Hon.  Francis  Goodspeed,  Judge,  presiding. 
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Mr.  M.  J.  Scrafford,  and  Mr.  W.  S.  Johnson,  for  the 

appellant : 

The  agreement  between  Benson  and  the  appellant  being 
founded  upon  a  sufficient  consideration,  constituted  an  equi- 
table assignment  of  $2500  of  the  fund,  which,  as  between 
the  assignor  and  assignee,  or  their  representatives,  created 
an  equitable  lien  thereon,  and  no  notice  to  the  debtor  was 
necessary.  Story's  Eq.  Jur.  sec.  1040 ;  2  White  &  Tudor's 
Leading  Cases  in  Equity,  (Hare  &  Wallace's  notes,)  204; 
Colebrooke  on  Collat.  Sec.  sec.  424,  pp.  571,  572,  and  cases 
cited ;  Kenyoii  v.  See,  94  N.  Y.  568 ;  Williams  v.  Ingersoll, 
89  id.  519  ;  Coates  v.  Donnell,  48  id.  46  ;  Wellsburg  Bank  v. 
Kimberlands,  16  W.  Ya.  555  ;  Ranken  v.  Alfaro,  L.  R.  5  Ch. 
Div.  786  ;  In  re  Mann,  id.  367  ;  In  re  Irving,  L.  R.  7  id.  419  ; 
Smith  v.  Everett,  4  Bro.  Ch.  64. 

Not  only  can  a  chose  in  action  be  assigned  by  parol,  but  a 
lien  upon  it  can  be  created  by  parol.  Colebrooke  on  Collat. 
Sec.  573  ;  Williams  v.  Ingersoll,  89  N.  Y.  521 ;  Thayer  v. 
Daniels,  113  Mass.  129;  Kingman  v.  Perkins,  105  id.  Ill; 
Dix  v.  Cobb,  4  id.  508  ;  Stout  v.  Yaeger  Co.  13  Fed.  Rep.  802 ; 
Risley  v.  Phoenix  Bank,  83  N.  Y.  328 ;  Patten  v.  Wilson,  34 
Pa.  St.  299. 

The  estate  of  Ira  F.  Benson  is  insolvent,  and  the  appellant 
can  not  collect  his  debt  in  the  ordinary  course  of  administra- 
tion. The  appellant  is  therefore  entitled  to  relief  in  a  court  of 
chancery.  McDaniel  v.  Cochrane,  11  111.  31 ;  Bay  v.  Cooke, 
31  id.  36 ;  O'Brien  v.  Coulter,  2  Blackf.  421 ;  Steere  v.  Hoag- 
land,  39  111.  264. 

Messrs.  Hill  &  Dibell,  for  the  appellee : 

That  the  fund  is  not  a  trust  fund,  and  that  the  relation  of 
debtor  and  creditor  alone  was  created,  see  Douglas  v.  Martin, 
103  111.  29 ;  Taylor  v.  Turner,  87  id.  302 ;  Wilson  v.  Kirby, 
§S  id.  570 ;  Weer  v.  Gand,  id.  492 ;  Steele  v.  Moore,  77  id.  473. 
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An  agreement  to  pay  out  of  a  particular  fund,  however 
clear,  is  not  an  equitable  assignment.  Christmas  v.  Russell, 
16  Wall.  84;  Trist  v.  Child,  21  id.  447;  2  Hare  &  Wallace's 
notes  to  Leading  Cases,  233. 

Such  an  agreement  does  not  give  an  equitable  lien  upon 
the  fund.  Rogers  v.  Hosack,  18  Wend.  319;  Christmas  v. 
Grisicold,  8  Ohio  St.  559 ;   Eib  v.  Martin,  5  Leigh,  148. 

Where  the  owner  does  not  irrevocably  part  with  all  his 
rights  against  his  debtor,  and  surrender  all  his  control  over 
the  fund,  there  is  no  assignment.  Hoyt  v.  Story,  3  Barb.  262 ; 
Gibson  v.  Stone,  43  id.  290 ;  2  White  &  Tudor's  Leading  Cases 
in  Equity,  1644. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  Second  District,  affirming  a  decree  of  the  circuit  court 
of  Grundy  county,  dismissing  a  bill  filed  therein  by  Walter 
C.  Wyman,  the  appellant,  against  the  appellee,  Chester  K. 
Snyder,  as  administrator  of  Ira  F.  Benson,  deceased,  to  en- 
force an  alleged  assignment  of  a  verbal  contract. 

The  bill  charges  that  some  time  during  the  month  of  May, 
1880,  Ira  F.  Benson,  then  of  Grundy  county,  but  since  de- 
ceased, made  an  agreement  with  the  complainant,  but  not  in 
writing,  that  in  consideration  that  the  complainant  would 
sell,  or  help  him,  said  Benson,  to  sell,  about  twelve  hundred 
acres  of  coal  lands,  located  in  or  in  the  vicinity  of  Braceville, 
Grundy  county,  and  known  as  the  "Braceville  mines,"  for 
the  sum  of  $85,000,  which  lands  he,  said  Benson,  had  for 
sale,  as  the  agent  for  Bruce,  Reno  &  Little,  the  owners  of  the 
same,  he,  said  Benson,  would  give  and  pay  to  the  complainant 
one-half  of  a  commission  of  $5000,  which  the  said  Bruce, 
Reno  &  Little  had  agreed  to  pay  him,  said  Benson,  should 
he  effect  a  sale  of  said  lands  for  said  sum  of  $85,000,  and 
that  Benson  then  agreed  with  complainant  that  when  said 
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sale  was  completed  for  said  sum  of  $85,000,  one-half  of  said 
sum  of  $5000,  or  the  sum  of  $2500,  should  belong  to  and 
become  the  property  of  the  complainant.  The  bill  then  shows 
that  complainant  was  on  intimate  business  relations  with 
the  officers  of  the  Chicago,  Milwaukee  and  St.  Paul  Eailway 
Company,  through  whom  he  learned  that  that  company  de- 
sired to  purchase  coal  lands  in  the  vicinity  of  the  Braceville 
mines,  and  that  in  pursuance  of  the  above  agreement  com- 
plainant introduced  Benson  to  Lowry,  an  agent  and  expert 
coal  examiner  of  the  said  Chicago,  Milwaukee  and  St.  Paul 
Eailway  Company,  who,  in  connection  with  complainant  and 
Benson,  visited  the  said  Braceville  mines,  and  made  an  ex- 
amination of  the  same,  and  by  his  report  to  the  company 
advised  the  purchase  thereof,  which  was  subsequently  carried 
into  effect  through  the  agency  of  Benson,  assisted  by  com- 
plainant, at  the  price  and  consideration  of  $85,000.  The 
answer  admits  the  sale  of  the  mines  by  Benson,  for  Bruce, 
Keno  &  Little,  at  $85,000,  and  that  Benson  was  to  receive 
from  them  $5000  for  making  the  sale,  but  denies  that  com- 
plainant has  any  interest  in  or  lawful  claim  to  the  same,  or 
any  part  thereof.  The  record  shows  that  before  Benson's 
death  a  controversy  arose  between  Benson,  and  Bruce,  Beno 
&  Little,  about  the  payment  of  his  commission  or  compensa- 
tion for  making  the  sale,  which  resulted  in  his  agreeing  to 
make  a  deduction  on  the  claim,  of  $500.  This  understanding 
was  carried  out  after  Benson's  death,  the  $4500  being  paid 
to  Snyder,  as  his  administrator. 

We  think  it  clear,  from  the  proofs,  that  appellant  assisted 
Benson  in  effecting  a  sale  of  the  mines,  and  that  there  was 
an  agreement  of  some  kind  between  them  with  respect  to  the 
commissions  to  be  paid  by  Bruce,  Beno  &  Little ;  but  just 
what  that  agreement  was,  does  not  satisfactorily  appear.  It 
does,  however,  sufficiently  appear,  that  upon  the  payment  of 
the  commissions  appellant  was  to  receive  one-half  of  them,  or 
a  sum  equal  to  one-half  of  them ;  and  the  question  is  whether 
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the  agreement  between  them,  whatever  it  was,  amounted  to 
an  assignment,  in  equity,  of  one-half  the  debt  or  claim,  or 
whether  it  merely  created  the  relation  of  debtor  and  creditor 
between  them  upon  the  collection  of  the  same.  Had  the 
estate  of  Benson  proved  solvent,  it  would  have  been  a  matter 
of  indifference  whether  the  one  or  the  other  of  these  views 
prevailed ;  but  as  his  estate  will  pay  something  less  than  fifty 
cents  on  the  dollar,  the  difference  becomes  quite  material, — 
hence  this  suit. 

The  burden  of  proof  is,  of  course,  upon  the  appellant  to 
show,  by  satisfactory  evidence,  that  there  was  an  actual 
assignment  to  him  of  one-half  of  the  debt  or  claim  against 
Bruce,  Beno  &  Little,  as  contradistinguished  from  a  mere 
promise  or  undertaking  on  Benson's  part  to  pay  appellant 
one-half  of  such  debt  or  claim  when  collected.  Has  appel- 
lant done  this?  We  think  not.  No  witness  has  testified, 
nor  does  it  otherwise  appear,  when  or  where  the  supposed 
agreement  was  made,  nor  is  there  any  witness  who  pretends 
to  give,  or  instrument  or  document  that  purports  to  contain, 
the  terms  of  such  an  agreement.  The  evidence  relied  on  to 
establish  it  consists  of  the  conduct  of  the  parties,  and  casual 
admissions  or  statements  of  Benson,  made  at  different  times, 
and  varying  both  in  form  of  expression  and  in  import.  The 
substance  of  this  evidence  is  as  follows :  Witness  Kelsey 
states :  "I  know  he  (meaning  Benson)  said  he  would  give 
him  (meaning  appellant)  part  of  the  commissions.  His  lan- 
guage about  Wyman  was,  he  intended  to  give  him  a  part." 
Again,  the  same  witness  says :  "He  told  me  Wyman  was  to 
have  a  part  of  the  commission."  Witness  Miner  states  that 
on  one  occasion  when  witness  and  Benson  were  speaking  of 
the  amount  of  commissions,  the  latter  told  him,  in  reply  to 
the  suggestion  they  were  too  much,  "that  he  had  to  divide 
with  Wyman."  In  another  portion  of  his  testimony  this  wit- 
ness says :  "Benson  said  to  me,  whatever  commissions  I 
paid  him,  Mr.  Wyman  was  interested  with  him  in  that." 
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Outside  of  the  conceded  fact  that  appellant  did  assist  Ben- 
son in  making  the  sale,  the  above  loose  and  casual  statements 
are  all  the  evidence  in  support  of  the  hypothesis  there  was 
an  assignment,  in  equity,  of  one-half  of  the  latter's  claim  on 
account  of  commissions.  We  are  clearly  of  opinion  they  were 
altogether  insufficient  for  that  purpose.  On  the  contrary,  we 
think,  taking  the  evidence  altogether,  it  shows  simply  a  per- 
sonal undertaking  on  the  part  of  Benson  to  pay  appellant 
one-half  of  whatever  commissions  he  collected  on  the  sale ; 
and  that  such  was  the  understanding  of  the  parties  themselves 
we  think  is  abundantly  shown  by  their  own  conduct.  Had 
there  been  an  assignment,  in  equity,  of  one-half  of  the  com- 
missions in  question,  as  is  contended  by  appellant,  the  latter 
would  have  ceased  to  have  any  further  claim  against  Benson 
or  his  legal  representatives  with  respect  to  them  after  the 
sale  was  effected.  His  claim,  in  that  event,  would  have  been 
against  Bruce,  Keno  &  Little.  Yet  it  is  clear  that  the  par- 
ties did  not  so  regard  their  relations.  This  is  demonstrated 
beyond  all  controversy,  so  far  as  appellant  is  concerned,  by 
his  filing  the  claim,  in  the  first  instance,  against  Benson's 
estate. 

The  case  is  too  clear,  upon  the  facts,  to  require  any  further 
discussion  of  it  at  our  hands.  We  regard  the  decree  of  the 
circuit  court  as  altogether  proper,  and  consequently  there  was 
no  error  in  its  affirmance  by  the  Appellate  Court. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Simon  Eeid   et  al. 

Filed  at  Ottawa  January  22,  1885. 

1.  Payment — giving  a  promissory  note — whether  regarded  as  a  pay- 
ment of  the  original  demand.  The  giving  of  a  promissory  note  for  an  open 
account  is  prima  facie  a  payment  of  the  account.  In  such  case  the  original 
demand  is  merged  in  the  higher  form  of  security,  but  it  is  no  actual  payment. 
The  note  may  be  returned,  and  an  action  maintained  on  the  original  cause 
of  action.  But  this  principle  as  to  the  giving  of  the  higher  security  being 
regarded  in  any  sense  as  payment,  has  no  application  to  the  giving  of  a 
promissory  note  for  borrowed  money. 

2.  Same — giving  of  interest  coupon  notes — whether  a  payment  of  the 
interest,  in  respect  to  power  of  sale  under  trust  deed  as  for  interest  due 
and  unpaid.  A  borrower  of  money  gave  his  promissory  note  for  the  prin- 
cipal, payable  five  years  after  date,  with  eight  per  cent  interest,  payable 
semi-annually,  until  the  principal  sum  should  be  fully  paid.  The  several 
installments  of  the  interest  during  the  period  of  five  years  were  further  evi- 
denced by  ten  interest  notes  or  coupons,  of  even  date  with  the  principal  note, 
and  attached  thereto,  and  bearing  interest  after  maturity.  The  principal  note 
was  secured  by  trust  deed  containing  a  power  of  sale  in  case  of  default  in 
the  payment  of  any  installment  of  interest,  and  on  default  a  sale  was  made 
by  the  trustee.  It  was  contended  that  the  giving  of  the  coupon  notes,  bearing 
interest,  was  a  payment  of  all  the  interest  for  five  years,  and  hence  no  sale 
could  be  made,  under  the  power,  until  the  principal  note  matured;  Held, 
that  the  giving  of  the  interest  notes  could  not  be  regarded  as  any  payment  of 
the  installments  of  the  interest. 

3.  Sale  under  trust  deed — accelerating  maturity  of  debt  by  non- 
payment of  installments  of  interest.  Parties  may,  by  contract,  make  the 
time  given  for  payment  of  the  principal  debt  depend  upon  the  prompt  pay- 
ment of  the  several  installments  of  interest  when  due,  and  provide,  either  in 
the  note,  or  mortgage  securing  the  same,  that  a  failure  to  make  payment  of 
any  installment  of  interest  shall  work  a  forfeiture  of  the  credit,  and  make  the 
entire  debt  due  at  once. 

4.  Same — relief  against  such  acceleration,  in  equity.  Where  a  deed  of 
trust  contains  a  power  of  sale  in  case  of  default  in  the  payment  of  any  install- 
ment of  interest  when  due,  and  giving  the  right  to  declare  the  whole  debt 
due,  a  court  of  equity  will  not  set  aside  a  sale  made  under  such  a  power, 
merely  upon  the  ground  of  relief  against  forfeitures. 
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5.  Same — personal  notice — whether  necessary.  Unless  the  deed  of  trust 
so  requires,  personal  notice  of  the  time  and  place  of  the  sale  need  not  be 
given  to  the  mortgagor  or  debtor,  nor  is  it  necessary  to  give  him  personal 
notice  of  the  intention  to  exercise  the  option  to  make  the  whole  indebtedness 
become  due  on  failure  to  pay  the  interest. 

6.  Same— inadequacy  of  price.  The  fact  that  property  sold  under  a 
power  in  a  deed  of  trust  does  not  bring  as  much  as  it  could  be  made  to  bring 
at  private  sale,  by  judicious  management  and  unusual  advertising,  is  no  suffi- 
cient reason  for  setting  aside  such  a  sale,  where  there  have  been  no  unfair  or 
fraudulent  practices. 

Writ  of  Error,  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Murray  F.  Tuley,  Judge,  presiding. 

The  bill  in  this  case  was  brought  by  Margaret  E.  Hoodless, 
against  Simon  Eeid,  Thomas  Murdoch,  Frederick  Fischer, 
and  L.  C.  Paine  Freer,  and  its  object  was  to  establish  the 
right  of  redemption  of  complainant  in  and  to  certain  premises 
described  in  the  bill,  and  which  had  been  previously  sold  by 
Freer  under  the  provisions  of  a  trust  deed  made  by  com- 
plainant to  Freer,  as  trustee  for  Keid,  Murdoch  and  Fischer, 
which  were  at  such  sale  bought  by  Eeid,  and  to  require  Eeid 
to  account  to  complainant  concerning  the  rents  of  the  prem- 
ises received  by  him,  and  also  to  surrender  such  premises  to 
complainant,  and  for  other  relief.  To  the  bill  setting  up  the 
grounds  upon  which  relief  was  demanded,  defendants  filed 
their  answer,  to  which  a  replication  was  also  filed.  On  a 
hearing  of  the  cause  in  the  circuit  court,  upon  the  pleadings, 
and  testimony  adduced  in  open  court,  both  oral  and  written, 
it  was  found  complainant  was  not  entitled  to  relief,  and  her 
bill  was  dismissed.  Complainant  brings  the  case  to  this 
court  on  error. 

Mr.  Edward  Koby,  for  the  plaintiff  in  error: 

A  court  of  equity  will  relieve  against  a  penalty  or  forfeiture 

on  making  compensation.     Brown  v.  Gaffney,   28  111.   149; 

Skinner  v.  Dayton,  2  Johns.  Ch.  534. 
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The  giving  of  a  note  for  an  account  is  prima  facie  a  pay- 
ment of  it.  Smalley  v.  Eddy,  19  111.  207;  Yates  v.  Valentine, 
71  id.  643. 

The  coupon  notes  may  be  severed  and  negotiated  before 
the  maturity  of  the  interest  they  represent,  and  thus  pass  as 
separate  and  independent  securities,  like  other  commercial 
instruments.  2  Daniell  on  Neg.  Inst.  sec.  1489 ;  Arents  v. 
Commonwealth,  18  Gratt.  776;  Clark  v.  Iowa  City,  20  Wall. 
584;  Commissioners  v.  Aspinivall,  21  How.  539;  Thomson  v. 
Lee  County,  3  Wall.  327;  Town  v.  Culver,  19  id.  84;  Beaver 
County  v.  Armstrong,  44  Pa.  63 ;  Ecertson  v.  Nat.  Bank  of 
Newport,  11  N.  Y.  (4  Hun,)  695;  Spooner  v.  Holmes,  102 
Mass.  503  ;  Commonwealth  v.  Emigrant  Association,  98  id.  12  ; 
Nat.  Exchange  Bank  v.  Railroad  Co.  8  E.  I.  375 ;  Langston 
v.  Railroad  Co.  2  S.  C.  249. 

Interest  on  the  coupons  is  also  covered  by  the  mortgage. 
Gilbert  v.  Railroad  Co.  33  Gratt.  599 ;  Tarleton  v.  Backhouse, 
Cooper's  Ch.  231;  Langston  v.  Railroad  Co.  2  S.  C.  249; 
Johnson  v.  County  of  Stark,  24  111.  75. 

If  stolen  and  sold,  the  property  in  these  coupons  would 
be  as  complete  in  the  holder  as  if  they  were  coin.  Arents  v. 
Commonwealth,  18  Gratt.  777 ;  Murray  v.  Lardner,  2  Wall. 
110 ;  Davis  v.  Miller,  14  Gratt.  1 ;  Goodman  v.  Simonds,  20 
How.  365. 

The  provision  in  the  mortgage  making  the  whole  debt  ma- 
ture, is  a  penalty,  against  which  equity  will  relieve  on  slight 
grounds.  Tiernan  v.  Hinman,  16  111.  400;  Bane  v.  Gridley, 
67  id.  388  ;  Carpenter  v.  Lockhart,  1  Ind.  443 ;  Raymond  v. 
Caton,  24  111.  123. 

Forfeiture  can  not  be  taken  advantage  of  without  a  demand 
at  the  time  and  place  fixed.  Chadwick  v.  Parker,  44  111.  331 ; 
Woodward  v.  Cone,  73  id.  241;  Burt  v.  French,  70  id.  254; 
Chapman  v.  Kirby,  49  id.  215  ;  Cone  v.  Woodward,,  65  id.  47S. 

Notice  of  the  election  to  declare  the  whole  sum  due,  must 
be  given.     Life  Ins.   Co.  v.  Pearce,  75  111.  426 ;    Palmer  v. 
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Ford,  70  id.  369;  Basse  v.  Gallegher,  7  Wis.  442;  Marine 
Bank  v.  International  Bank,  9  id.  57 ;  Wilson  v.  Winter,  6 
Fed.  Eep.  16;  English  v.  Carney,  25  Mich.  178;  Mallory's 
case,  5  Co.  Eep.  113;  Molyneaux  v.  Molyneaux,  Cro.  Jac.  146. 

Mr.  Frank  J.  Crawford,  for  the  defendants  in  error : 

The  giving  of  the  coupons  did  not,  as  between  the  parties 
to  the  loan,  pay  the  interest  installments,  nor  was  it  so  in- 
tended. Story  on  Prom.  Notes,  sees.  105,  404,  438 ;  Watkins 
v.  Hull,  8  Pick.  522. 

A  stipulation  that  the  whole  sum  shall  become  due  and 
payable  upon  any  default  in  the  payment  of  any  part  of  the 
principal  or  interest,  is  universally  held  to  be  legal  and  valid. 
It  is  not  objectionable  as  being  in  the  nature  of  a  penalty  or 
forfeiture.  1  Jones  on  Mortgages,  sees.  76,  1181 ;  Railway 
Co.  v.  Murray,  15  111.  336 ;  Harper  v.  Ely,  56  id.  179 ;  Heath 
v.  Holt,  60  id.  344 ;  Chapin  v.  Billings,  91  id.  539 ;  Gibbons 
v.  Hoag,  95  id.  45 ;  Cundiff  v.  Brokaw,  7  Bradw.  147 ;  Rich- 
ards v.  Holmes,  18  How.  143  ;  James  v.  Thomas,  5  B.  &  A.  44 ; 
Steele  v.  Brandpeld,  4  Taunt.  227;  Stanclift  v.  Norton,  11 
Kan.  218 ;  First  Nat.  Bank  v.  Peck,  8  id.  660 ;  Hale  v.  Gouv- 
erneur,  4  Edw.  Ch.  207;  Noyes  v.  Clark,  7  Paige's  Ch.  180; 
Crane  v.  Ward,  Clarke's  Ch.  219 ;  Pope  v.  Hooper,  6  Neb. 
181 ;  People  ex  rel.  v.  Superior  Court,  19  Wend.  103;  Ferris 
v.  Ferris,  28  Barb.  29  ;  Valentine  v.  Van  Wagner,  37  Barb.  60. 

Where  several  instruments  in  writing  are  made  at  the 
same  time,  relating  to  the  same  subject  matter,  they  may 
be  regarded  as  a  single  instrument,  and  construed  together. 
Canterberry  v.  Miller,  76  111.  355 ;  Railroad  Co,  v.  Barnett, 
95  id.  195;  Harper  v.  Ely,  56  id.  180;  Denby  v.  Graff,  10 
Bradw.  195. 

Personal  notice  of  sale  is  not  necessary,  unless  it  is  so  pro- 
vided. Marston  v.  Brittenham,  76  111.  611 ;  Loan  and  Trust 
Co.  v.  Munson,  60  id.  374;  Cundiff  v.  Brokaw,  7  Bradw.  147. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  facts  out  of  which  the  questions  of  law  discussed  arise, 
are  so  few  and  simple  that  no  controversy  exists  as  to  them. 
On  the  31st  day  of  October,  1876,  complainant  borrowed  of 
defendants  Eeid,  Murdoch  and  Fischer  the  sum  of  $7000, 
for  the  period  of  five  years  from  that  date,  for  which  she 
agreed  to  pay  them  interest  thereon  at  the  rate  of  eight  per 
cent  per  annum.  As  evidence  of  such  loan  and  indebtedness 
complainant  executed  and  delivered  her  promissory  note  to 
Eeid,  Murdoch  and  Fischer,  bearing  date  October  18,  1876, 
and  payable  five  years  after  date,  for  the  sum  of  $7000,  with 
interest  thereon  at  the  rate  of  eight  per  cent  per  annum, 
payable  half  yearly,  viz.,  on  the  30th  day  of  April  and  the 
31st  day  of  October  in  each  year,  until  the  principal  sum 
should  be  fully  paid.  The  several  installments  of  interest 
to  become  due  during  the  period  of  five  years  were  further 
evidenced  by  ten  interest  notes  or  coupons,  of  even  date  with 
the  principal  note,  and  were  attached  thereto  as  coupons 
are  usually  attached.  Each  coupon  was  for  one-half  year's 
interest  on  the  sum  borrowed,  as  provided  in  the  principal 
note,  and  each,  like  the  principal,  was  to  bear  interest  after 
maturity,  at  the  rate  of  ten  per  cent  per  annum.  To  secure 
the  principal  sum  borrowed,  with  the  interest  thereon,  com- 
plainant executed  and  delivered  to  L.  C.  Paine  Freer  a  mort- 
gage or  trust  deed  on  the  premises  in  controversy,  which 
mortgage  or  trust  deed  contained  the  usual  power  of  sale, 
and  further  provided  that  in  case  default  should  be  made  in 
the  payment  in  any  or  either  of  the  notes  or  coupons  therein 
mentioned,  whether  for  principal  or  interest,  on  the  day  on 
which  the  same,  or  either  thereof,  should  become  due  and 
payable,  "then  all  and  each  of  the  moneys  secured  to  be 
paid  by  this  indenture,  shall,  upon  any  such  default,  become 
immediately  due  and  payable,  anything  herein  contained,  or 
in  said  promissory  notes  contained,  to  the  contrary  notwith- 


110  Hoodless  v.  Keid  et  al. 

Opinion  of  the  Court. 

standing."  Afterwards,  default  was  made  in  the  payment 
of  the  installments  of  interest  that  fell  due  October  31,  1878, 
and  April  30,  1879,  (being  $280  each,)  and  also  in  the  pay- 
ment of  $28,  part  of  the  installment  which  fell  due  April  30, 
1878.  The  trustee  named  in  the  deed,  at  the  instance  and 
request  of  the  legal  owners  and  holders  of  such  indebtedness, 
after  having  advertised  the  premises  in  accordance  with  the 
terms  of  the  trust  deed,  did,  on  the  first  day  of  July,  1879, 
sell  the  premises  to  Simon  Eeid,  he  being  the  highest  bidder 
therefor,  and  made  him  a  trustee's  deed  for  the  same,  in 
the  usual  form.  Eeid,  the  purchaser  of  the  property  at  the 
trustee's  sale,  was  one  of  the  owners  of  the  indebtedness 
secured,  and  no  doubt  his  purchase  was  made  for  the  benefit 
of  all  the  parties  interested. 

A  very  great  number  of  objections  have  been  taken,  both  by 
the  bill  and  on  the  argument,  to  the  validity  of  the  trustee's 
sale,  and  to  the  title  defendants  acquired  thereunder.  Pre- 
liminary to  the  brief  discussion  that  is  to  follow,  it  is  proper  to 
say  that  every  objection  taken  to  the  validity  of  the  trustee's 
sale  and  deed  has  been  fully  considered,  and  while  it  is  not 
deemed  necessary  to  remark  seriatim  on  them,  they  never- 
theless have  all  been  fully  considered,  and  the  conclusion 
reached  is  in  harmony  with  the  decision  of  the  circuit  court 
that  complainant  is  not  entitled  to  the  relief  asked  by  her  bill. 

As  the  insistence  of  counsel  is  understood,  the  taking  of 
separate  notes  or  coupons  for  the  interest  on  the  principal 
sum  borrowed,  was  payment  of  the  interest  on  the  $7000 
note  for  the  full  period  of  five  years  it  had  to  run.  The 
argument  proceeds  on  the  hypothesis  the  interest  notes  or 
coupons  attached  to  the  principal  note  are  negotiable  as  other 
commercial  paper,  and  that  the  payees  might  assign  them 
separately  from  the  principal  note,  and  the  taking  of  such 
notes  in  some  way  operated  as  payment  of  the  interest  for 
the  entire  period  the  principal  note  had  to  run,  and  for  that 
reason  the  principal  debt  was  not  due  when  the  sale  was 
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made,  and  that  the  trustee  could  in  no  event  sell  until  all 
the  notes  had  become  due  according  to  their  terms, — that  is, 
the  principal  note  and  all  the  coupons.  Undoubtedly,  the 
giving  of  a  promissory  note  for  an  open  account  is  prima  facie 
payment  of  the  account.  It  is  merged  in  the  higher  form  of 
security,  but  it  is  no  actual  payment.  The  note,  when  due, 
may  be  surrendered,  and  the  action  maintained  on  the  origi- 
nal cause  of  action.  That  principle,  however,  has  no  sort  of 
application  to  the  giving  of  a  promissory  note  for  borrowed 
money.  It  is  in  no  sense  a  payment,  or  any  evidence  of 
payment,  of  borrowed  money,  although  the  evidence  of  such 
indebtedness  is  negotiable  at  common  law  and  under  the 
statute  of  this  State.  The  position  taken  on  this  branch  of 
the  case  has  really  nothing  in  its  support,  in  law  or  other- 
wise, that  makes  it  necessary  to  elaborate  the  argument. 

Another  point  made,  is  the  provision  of  the  mortgage  or 
trust  deed  under  which  the  sale  was  made, — in  case  default 
be  made  in  either  the  indebtedness  or  money  secured  by  that 
instrument,  on  the  day  on  which  the  same  shall  become  due 
and  payable,  to  sell  and  dispose  of  such  premises,  or  any 
part  thereof,  and  all  the  right,  title  and  equity  of  redemption 
of  the  mortgagor,  and  out  of  the  proceeds  of  such  sale,  after 
paying  all  expenses,  then  to  pay  the  principal  of  such  note, 
(that  is,  the  principal  note  and  coupon,)  whether  due  and 
payable  by  the  terms  thereof,  or  not ;  and  the  interest  due 
or  accrued  on  such  notes  up  to  the  time  of  sale  is  inserted 
in  the  mortgage  to  insure  the  payment  of  the  note  for  prin- 
cipal and  interest,  and  that  against  such  penalty  equity  will 
relieve  on  the  slightest  grounds.  The  question  involved  in 
this  proposition  is  not  now  open  for  discussion  in  this  court. 
It  was  ruled  in  Ottawa  Plank  Road  Co.  v.  Murray,  15  111.  336, 
that  where,  by  the  terms  of  the  mortgage,  the  principal  sum 
secured  was  to  become  due  on  a  failure  to  pay  the  interest 
promptly,  by  default  in  that  respect  the  mortgage  was  for- 
feited.    The  case  of  Tiernan  v.  Hinman,  16  111.  400,  so  con- 
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fidently  cited  by  counsel,  is  not  in  conflict  with  Ottawa  Plank 
Road  Co.  v.  Murray,  as  the  court  expressly  said  in  its  opinion, 
for  the  reason  the  mortgage  and  bond  in  that  case  provided 
for  payment  of  interest  at  ten  per  cent  per  annum,  payable 
semi-annually,  and  provided  that  if  the  interest  should  not 
be  paid  when  due,  the  principal  should  immediately  become 
due.  There,  no  forfeiture,  in  contemplation  of  law,  could 
arise.  If  the  money  was  not  paid,  it  drew  interest ;  if  paid, 
the  interest  stopped  with  the  payment.  That  is  precisely  the 
fact  in  the  case  now  being  considered.  The  rule  adopted  in 
Ottawa  Plank  Road  Co.  v.  Murray  has  been  followed  in  so 
many  subsequent  cases  in  this  court,  that  it  will  now  be  re- 
garded as  the  settled  law  in  this  State,  and  no  further  dis- 
cussion will  be  had  in  regard  to  it.  Harper  v.  Ely,  56  111. 
179;  Heath  v.  Holt,  60  id.  344;  Chapiu  v.  Billings,  91  id. 
539 ;   Gibbons  v.  Hoag,  95  id.  45. 

Complaint  is  made  that  no  personal  notice  was  given  to 
the  mortgagor  of  the  time  and  place  of  the  sale  to  be  made 
by  the  trustee.  A  sufficient  reason  for  the  omission  to  give 
such  notice  is,  no  personal  notice  was  required,  by  the  condi- 
tions of  the  mortgage,  to  be  given  before  making  the  sale. 
(Marston  v.  Brittenham,  76  111.  611.)  But  aside  from  this 
view,  it  appears  from  the  evidence  complainant  had  actual 
notice  of  the  time  and  place  of  the  sale,  and  that  is  all  the 
law  would  require,  in  any  event.  Nor  was  it  necessary  to 
give  the  debtor  personal  notice  of  the  intention  to  exercise 
the  option  to  make  the  whole  indebtedness  become  due  on 
failure  to  pay  the  interest.  Princeton  Loan  and  Trust  Co.  v. 
Munson,  60  111.  371. 

It  is  also  made  a  ground  of  complaint,  the  property  at  the 
trustee's  sale  sold  for  an  inadequate  price.  The  evidence  on 
this  branch  of  the  case  has  been  fully  examined,  and  while 
it  may  be,  and  is,  doubtless,  true,  the  property  sold  for  less 
than  its  real  value,  the  price  at  which  it  was  bid  off  is  not 
so  inadequate  as  to  shock  the  judgment  or  raise  any  pre- 
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sumption  of  fraud.  The  sale  was  duly  advertised,  and  an 
effort  was  made  by  the  trustee  to  secure  the  attendance  of 
bidders.  Among  those  present  was  a  son  of  the  mortgagor, 
but  no  one  appeared  that  was  willing  to  bid  more  for  the 
property.  It  is  not  to  be  expected  the  property  would  bring 
as  much  at  a  forced  sale  as  it  could  be  made  to  do  at  a 
private  sale,  by  judicious  management  and  by  unusual  adver- 
tising, and  because  it  does  not,  it  is  no  sufficient  reason  for 
setting  aside  a  sale  under  a  power,  where  there  have  been  no 
fraudulent  or  unfair  practices. 

On  the  whole  case  considered,  no  ground  is  perceived  on 
which  any  relief  could  be  granted  to  complainant,  and  the 
decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Daniel  W.  Miller 

v. 

John  Lee. 

Filed  at  Springfield  November  17,  1884. 

1.  Taxation  by  cities  and  villages — as  to  the  mode  of  levying  taxes, 
and  the  prerequisites  thereto — the  act  of  1877  construed.  It  was  the  inten- 
tion of  the  legislature,  in  the  act  of  May  23,  1877,  to  require  incorporated 
villages  and  towns,  as  well  as  cities,  to  follow  a  mode  of  assessment  and  col- 
lection which  would  limit  the  sum  to  be  assessed  and  collected  so  as  not  to 
exceed  the  amount  before  that  time  specifically  appropriated  for  particular 
purposes;  and  to  that  end  such  act  required  the  annual  appropriations  to  be 
first  made,  and  their  amount  ascertained,  and  then  that  the  levy  and  assess- 
ment should  be  made  by  ordinance,  for  the  amount  sO  ascertained.  And  this 
is  not  changed  by  the  act  of  May  28,  1879. 

2.  Where  the  only  attempt  made  to  levy  and  collect  village  taxes  for  the 
year  1882,  was  the  making  and  delivery  by  the  village  clerk  to  the  county 
clerk,  of  a  certificate,  in  substance  as  follows:  "County  clerk,  B.  county: 
At  a  meeting  of  the  board  of  trustees  of  the  town  of  M.  S.,  county  of  B.,  and 
State  of  Illinois,  a  tax  of  seventy-five  cents  on  the  hundred  dollars  was  levied 
to  meet  expenses  of  town.    C.  D.,  town  clerk," — and  no  appropriation  ordi- 

8—112  III. 
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nance  was  passed,  or  ordinance  levying  the  tax,  it  was  held,  that  such  taxes 
were  not  lawfully  levied,  and  that  judgment  against  lots  for  such  tax  was 
properly  refused.  The  failure  to  pass  the  necessary  ordinance  in  such  case 
is  not  a  merely  formal  defect. 

3.  The  act  of  May  23,  1877,  relating  to  municipal  taxes,  requires  the 
assessment  and  collection  of  such  taxes,  in  all  cases,  to  be  in  the  manner 
provided  for  in  article  8  of  the  general  Incorporation  law,  which  is  by  an 
ordinance  fixing  the  appropriations  and  levying  the  amount,  and  certifying  a 
copy  thereof  to  the  county  clerk;  and  without  observing  these  prerequisites, 
the  tax  levied  will  be  invalid. 

4.  Same—; fixing  amount  of  appropriations — as  to  the  mode  or  form — 
and  the  matter  of  publication.  An  ordinance  of  a  city,  town  or  village, 
fixing  the  amount  of  all  appropriations,  and  declaring  ihe  same  as  the  amount 
of  taxes  to  be  raised  for  any  given  year,  can  not  be  taken  as  a  by-law  or  per- 
manent local  regulation;  nor  is  its  publication  essential  before  a  certified 
copy  thereof  can  be  fitly  filed  with  the  county  clerk.  It  would  seem  to  be 
all-sufficient  to  constitute  such  ordinance,  that  the  board  of  trustees  of  the 
town  should,  by  resolution,  or  by  any  other  proceeding  entered  upon  their 
record,  declare  the  ascertained  amount  of  all  appropriations,  and  indicate 
their  determination  that  such  sum  shall  be  levied  and  assessed  upon  the  tax- 
able property. 

5.  Evidence  —  certified  copies  from  official  records — and  certifying, 
generally,  as  to  what  record  contains.  Public  officers  having  lawful  cus- 
tody, as  such,  of  books,  records  or  journals,  may  authenticate,  by  certificate, 
a  copy  of  any  extract  from  such  record  or  journal;  and  by  the  rules  of  the 
common  law,  such  certificate  is  competent  evidence  that  the  copy  is  correct, 
and  such  copy  is  evidence  of  the  contents  of  the  record.  But  such  officer, 
unless  authorized  so  to  do  by  statute,  can  not  lawfully,  by  strict  law,  certify, 
generally,  to  any  fact  as  shown  by  his  records,  or  to  any  conclusion  he  may 
draw  from  an  inspection  of  the  record. 

6.  So  where  a  village  charter  declares  that  the  board  of  trustees  shall 
"require  their  clerk  to  keep  a  fair  journal  and  record  of  all  their  proceedings 
*  *  *  in  a  book  provided  for  that  purpose,"  the  adoption  and  contents  of 
an  ordinance  directing  the  levy  of  a  certain  amount  of  taxes,  can  not  be  shown 
by  the  town  clerk's  certificate  that  such  board  has  required  so  many  cents  on 
the  hundred  dollars  value  of  property  in  the  town  to  be  levied  and  collected. 
In  such  case,  the  best  evidence  of  the  acts  and  proceedings  of  the  trustees 
must  consist  of  the  record  thereof  in  the  book  kept  by  the  clerk.  To  make 
a  certified  copy  of  entries  in  such  book  admissible  in  evidence,  the  clerk's 
certificate  should  show  that  it  is  a  true  copy  of  the  originals,  as  entered  in 
such  record. 

Appeal  from  the  County  Court  of  Brown  county ;  the  Hon. 
Thomas  J.  Kussell,  Judge,  presiding. 
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This  was  an  application,  made  at  the  May  term,  1883,  of 
the  county  court  of  Brown  county,  by  the  county  collector  of 
that  county,  for  judgment  against  certain  town  lots  and  lands 
of  appellee,  lying  within  the  incorporated  town  of  Mound  Sta- 
tion, for  certain  delinquent  municipal  taxes  of  that  town  for 
the  year  1882.  Appellee  interposed  objections  to  the  appli- 
cation, and  the  case  was  submitted  to  the  county  court  upon 
the  following  admissions  as  to  the  facts : 

Appellee  admitted  that  the  town  was  incorporated  and 
organized  in  1862,  under  the  general  law  of  1845,  for  the 
incorporation  of  towns  and  villages.  Appellant  admitted 
4'the  only  effort  or  attempt  made  to  levy  or  assess  any  taxes 
in  and  for  the  town  of  Mound  Station,  was  by  and  in  the 
manner  specified  in  objection  No.  2,  filed"  by  appellee,  which 
objection  alleged  that  "the  only  authority,  and  only  way, 
mode  or  manner  in  or  by  which  said  supposed  taxes  were 
levied  or  extended,  was  by  and  in  pursuance  of  the  delivery 
by  the  clerk  of  the  board  of  trustees  of  said  town,  to  the 
county  clerk  of  said  county, "  of  a  paper  or  document,  in  the 
words  and  figures  following,  to- wit : 

"Mound  Station,  August  3,  1882. 
"County  Clerk  of  Brown  County: 

"At  a  meeting  of  the  board  of  trustees  of  the  town  of 
Mound  Station,  county  of  Brown,  and  State  of  Illinois,  a  tax 
of  seventy-five  cents  on  the  hundred  dollars  was  levied,  to 
meet  expenses  of  town. 

Wm.  N.  Mumford,  Town  Clerk." 

Appellant  also  admitted  that  the  board  of  trustees  "did 
not,  by  ordinance,  levy,  or  in  any  way  whatever  indicate  or 
specify,  the  amount  of  money  they  desired  or  intended  to  be 
raised  by  the  supposed  levy  or  imposition  of  said  alleged 
taxes,  and  that  the  said  board  of  trustees  did  not  levy  or  im- 
pose the  supposed  taxes  by  ordinance;"  and  "no  copy  of  any 
ordinance  levying  or  attempting,  or  purporting  to  levy,  said 
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supposed  taxes,  or  any  part  thereof,  was  ever  transmitted, 
presented  or  delivered  to  or  filed  with  said  county  clerk." 
No  other  proof  was  offered,  save  the  delinquent  list,  showing 
on  its  face  the  taxes  in  question  as  delinquent,  in  a  column 
headed  "corporation  tax,"  in  lines  showing  the  lands  and 
lots  in  question  to  lie  within  the  limits  of  the  town  of  Mound 
Station. 

The  county  court  refused  to  enter  judgment  for  these  taxes, 
and  sustained  the  objections  thereto,  founded  upon  the  above 
facts.  This  is  an  appeal  by  the  county  collector  from  that 
judgment. 

Messrs.  Irwin  &  Dobbin,  and  Mr.  J.  J.  McDannold,  for 
the  appellant. 

Mr.  W.  L.  Vandeventer,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

By  an  act  approved  May  23,  1877,  it  was  provided  "that  all 
cities,  villages  and  incorporated  towns  in  this  State,  whether 
organized  under  the  general  law  or  special  charter,  shall 
assess  and  collect  their  taxes  in  the  manner  provided  for  in 
article  (8)  eight  of  the  act  entitled  'An  act  to  provide  for  the 
incorporation  of  cities  and  villages,'  approved  April  10,  1872, 
and  in  the  manner  provided  for  in  the  general  revenue  laws 
of  the  State ;  and  all  acts  and  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed."  The  act 
of  April  10,  1872,  (mentioned  in  the  act  of  May  23,  1877,) 
required  the  board  of  trustees  of  villages  to  ascertain  the 
total  amount  of  appropriations  for  all  corporate  purposes, 
legally  made,  and  to  be  collected  from  the  tax  levy  of  each 
fiscal  year,  and  by  ordinance  to  levy  and  assess  such  amount 
so  ascertained,  upon  the  real  and  personal  property  within 
the  village,  subject  to  taxation,  as  the  same  is  assessed  for 
State  and  county  purposes  for  the  current  year ;  and  that 
a  certified  copy  of  such  ordinance  should  be  filed  with  the 
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county  clerk  of  the  proper  county,  whose  duty  it  was  made 
by  the  act  to  ascertain  the  rate  per  cent  which,  upon  the 
total  valuation  of  all  property  subject  to  taxation  in  the  vil- 
lage, as  assessed  and  equalized  for  State  and  county  purposes, 
will  produce  a  net  amount  not  less  than  the  amount  so  di- 
rected to  be  levied  and  assessed,  and  to  extend  such  tax  in  a 
separate  column,  upon  the  book  or  books  of  the  collector  of 
State  and  county  taxes.  The  general  Kevenue  law  (men- 
tioned in  the  act  of  May  23,  1877,)  provided  as  follows,  in 
section  122:  "The  proper  authorities  of  towns,  townships, 
districts  and  incorporated  cities,  towns  and  villages,  collecting 
taxes  under  the  provisions  of  this  act,  shall,  annually,  *  *  * 
certify  to  the  county  clerk  the  several  amounts  which  they 
severally  require,  to  be  raised  by  taxation." 

It  is  contended  by  appellant  that  the  taxes  in  question  were 
in  this  case  certified  to  the  county  clerk,  in  compliance  with 
section  122  of  the  general  Kevenue  law,  and  by  a  fair  con- 
struction of  the  act  of  May  23,  1877,  it  was  not  necessary  to 
comply  with  the  provisions  of  article  8  of  the  act  relating  to 
cities  and  villages, — and  hence  it  is  not  required  of  an  incor- 
porated town  that  the  sum  to  be  certified  shall  be  limited  to 
the  amount  of  appropriations  made  previously,  by  ordinance., 
The  contention  in  substance  is,  that  the  act  of  May  23,  1877, 
should  be  construed  as  though  it  said  the  several  municipali- 
ties should  assess  and  collect  their  taxes  in  the  manner  pro- 
vided for  in  article  8,  or  in  the  manner  provided  for  in  the 
general  revenue  laws.  We  find  no  warrant  for  this  construc- 
tion. The  language  requires  the  assessment  and  collection 
to  be,  in  all  cases,  "in  the  manner  provided  for  in  article  8, 
*  *  *  and  in  the  manner  provided  for  in  the  general 
revenue  laws."  It  is  no  doubt  true,  that  where  the  sense 
and  purpose  of  a  statute  demand  it,  the  conjunction  "and" 
may  be  construed  as  though  it  were  written  "or;"  but  in  the 
absence  of  some  such  necessity,  the  words  of  a  statute  are 
not  to  be  so  changed. 
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The  contention  is,  that  this  incorporated  town  might  law- 
fully assess  and  collect  taxes,  either  by  merely  complying 
with  the  general  Eevenue  law,  or  by  following  the  provisions  of 
article  8, — that  either  is  sufficient,  and  both  are  not  required. 
We  can  not  approve  this  position.  In  Blnkert  v.  Jansen  et  al. 
9-1  111.  292,  this  court,  speaking  of  the  act  of  1877,  said: 
"It  is  obvious  it  was  the  intention  of  the  legislature  to  provide 
a  uniform  mode  for  assessing  and  collecting  municipal  taxes." 
In  Weber  v.  Traubel  et  al.  95  111.  427,  (referring  to  what  was 
thus  said  in  Blnkert  v.  Jansen  et  al.)  this  court  said:  "We 
are  entirely  satisfied  with  the  correctness  of  the  views  there 
expressed."  And  ngain,  in  Sparland  v.  Barnes  et  al.  98  111. 
597,  we  said:  "We  held  in  Binkert  v.  Jansen,  and  in  Weber 
v.  Traubel,  that  the  only  object  of  the  act  of  1877  was  to  pro- 
vide a  uniform  system  for  the  assessment  and  collection  of 
taxes  in  towns  and  cities,  without  regard  to  whether  they 
were  incorporated  under  special  charters  or  the  general  Incor- 
poration law."  If  there  be  two  modes  provided,  as  contended 
by  appellant,  either  of  which  will  answer,  there  surely  is  not  a 
"uniform  mode"  established,  or  a  "uniform  system"  provided. 
It  was  obviously  the  intention  of  the  legislature,  in  the  act 
of  May  23,  1877,  to  require  villages  and  incorporated  towns, 
as  well  as  cities,  to  follow  a  mode  of  assessment  and  col- 
lections which  would  limit  the  amount  to  be  assessed  and 
collected,  so  as  not  to  exceed  the  amount  before  that  time 
specifically  appropriated  for  particular  purposes,  and  to  that 
end  required  the  annual  appropriations  to  be  first  made,  and 
their  amount  ascertained,  and  that  then  the  levy  and  assess- 
ment should  be  made  by  ordinance,  for  the  amount  so  ascer- 
tained. 

But  it  is  suggested  that  if  compliance  with  article  8,  in 
this  regard,  be  required,  it  was  wholly  unnecessary  to  require 
a  compliance  with  the  general  revenue  laws,  inasmuch  as 
article  8  requires  not  only  the  amount  to  be  certified  to  the 
county  clerk,  but  specifies  the  mode  in  which  the  same  shall 
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be  certified.  It  may  be  true  that  the  provisions  of  article  S 
of  the  City  act  of  1872  cover  all  the  requirements  in  this 
regard  found  in  section  122  of  the  general  revenue  laws,  and 
is  more  specific  in  its  requirements  in  that  regard ;  but  it 
must  be  remembered  that  there  are  other  provisions  of  the 
general  revenue  laws  in  relation  to  the  collection  of  taxes, 
and  the  act  of  1877  under  consideration  does  not  confine 
its  requirements  to  section  122  of  the  general  revenue  laws. 
The  manner  of  assessing  and  collecting  is  to  follow  article  8 
of  the  act  relating  to  cities  and  villages,  and  all  the  provi- 
sions of  the  general  revenue  laws  bearing  upon  the  mode  of 
assessing  and  collecting  taxes  found  in  the  general  revenue 
laws.  It  is  enough  that  the  provisions  of  article  8  and  sec- 
tion 122  are  not  incompatible  with  each  other.  They  both 
require  the  amount  to  be  raised  by  taxation  to  be  certified  to 
the  county  clerk,  and  article  8  points  out,  specifically,  the 
manner  in  which  such  certifying  shall  be  done. 

It  is  said  the  collection  of  a  tax  is  not  to  be  avoided  on 
account  of  a  want  of  the  exact  form  pointed  out  in  the  statute. 
Matters  of  mere  form  are  not  to  be  regarded ;  but  the  provi- 
sions of  article  8  in  the  City  act,  intended  to  limit  the  net 
amount  to  be  raised  to  the  amount  of  previous  appropriations, 
are  matters  of  substance  and  not  of  form. 

Some  comments  are  made  as  to  the  meaning  of  the  word 
"ordinance,"  and  it  is  suggested  that  ordinances  are  by-laws 
or  permanent  local  regulations,  and  are  not  valid  unless 
published,  etc.  An  ordinance  for  the  purpose  of  fixing  the 
amount  of  all  appropriations,  and  declaring  the  same  as  the 
amount  of  taxes  to  be  raised  for  any  given  year,  it  is  not 
conceived  is  a  by-law  or  a  permanent  local  regulation,  or  that 
its  publication  is  essential  before  a  certified  copy  thereof  can 
fitly  be  filed  with  the  county  clerk.  The  word  "ordinance," 
in  this  regard,  we  think  is  not  used  in  that  sense  in  this 
statute.  It  would  seem  to  be  all-sufficient  to  constitute  an 
ordinance  in  the   sense  of  this  statute,  that  the  board  of 
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trustees  should,  by  resolution,  or  by  any  other  proceeding 
entered  upon  their  journal  or  record,  declare  the  ascertained 
amount  of  all  appropriations,  and  indicate  their  determina- 
tion that  such  amount  shall  be  levied  and  assessed  upon  the 
taxable  property  within  the  town. 

Counsel  do  not  agree  in  their  construction  of  the  language 
of  the  admissions  upon  which  the  county  court  rendered  judg- 
ment in  this  case.  Counsel  for  appellant  contend  that  it  is 
admitted  that  at  a  meeting  of  the  board  of  trustees  a  tax  of 
seventy-five  cents  on  the  hundred  dollars  was  levied  by  said 
board,  to  meet  the  expenses  of  the  town.  Counsel  for  appel- 
lee insists  that  it  is  admitted  that  no  attempt  was  made  by 
the  board  to  levy  any  tax,  or  to  fix  any  amount  to  be  levied. 
The  language  of  the  admission  in  this  regard  is,  that  "the 
only  authority,  and  only  way,  mode  or  manner  in  or  by  which 
said  supposed  taxes  were  levied  or  extended,  was  by  and  in 
pursuance  of  the  delivery  by  the  clerk  of  the  board  of  trustees 
of  said  town,  to  the  county  clerk,"  of  the  certificate  set  out 
in  the  record;  and  it  is  also  admitted  that  "the  board  of 
trustees  did  not,  by  ordinance,  levy,  or  in  any  way  whatever 
indicate  or  specify,  the  amount  of  money  they  *  *  * 
intended  to  be  raised  by  the  supposed  levy  or  imposition  of 
said  alleged  taxes,  and  that  the  said  board  of  trustees  did  not 
levy  or  impose  the  supposed  taxes  by  ordinance.'"  If  we  are 
right  in  our  suggestion  as  to  what  would  constitute  an  ordi- 
nance in  this  respect,  within  the  meaning  of  the  statute,  it 
follows  that  the  action  of  the  town  clerk  in  making  and  deliv- 
ering this  certificate  was  the  first  and  only  foundation  upon 
which  the  whole  attempt  to  collect  these  taxes  rests,  and  that 
the  trustees  did  not,  in  any  way,  fix  the  amount  to  be  raised. 
The  act  under  which  this  town  of  Mound  Station  was  organ- 
ized, declares  that  the  board  shall  "require  their  clerk  to  keep 
a  fair  journal  and  record  of  all  their  proceedings,  *  *  * 
in  a  book  provided  for  that  purpose."  It  is  plain  that  the 
best  evidence  of  the  proceedings  of  the  trustees  must  consist 


The  People  ex  rel.  v.  Lee.  121 

Opinion  of  the  Court. 

of  the  record  of  the  same  in  the  book  kept  by  the  clerk.  It 
is  also  plain  that  such  trustees  could  not  lawfully  impose  any 
tax  upon  the  property  within  such  town,  except  by  proceed- 
ings reduced  to  writing,  and  recorded  in  that  town  record. 
The  form  of  such  proceedings  may  not  be  important.  It  may 
not  be  necessary  that  the  same  should  begin  with  the  words, 
"Be  it  ordained, "  but  it  is  essential  to  the  valid  imposition 
of  such  a  tax  that  a  written  entry  should  be  made  in  the 
record  of  the  proceedings  of  the  board,  showing  the  determ- 
ination of  the  board  that  a  tax  of  a  given  amount  should  be 
collected.  Not  only  does  the  certificate  of  the  clerk  fail  to 
show  the  contents,  or  even  the  existence,  of  such  an  entry, 
but  the  admission  in  the  case  is,  that  no  such  thing  was  done 
by  ordinance, — admits  that  no  such  entry  was  ever  made,  or 
even  that  any  such  certificate  was  ever  directed  to  be  made. 
The  admission  is,  that  the  only  effort  made  to  levy  and  assess 
this  tax  was  by  and  in  pursuance  of  the  delivery  to  the  county 
clerk  of  a  certificate  of  the  town  clerk,  dated  August  3,  1882, 
and  saying  that  at  a  meeting  of  the  trustees  a  tax  of  seventy- 
five  cents  on  the  hundred  dollars  was  levied,  etc.  There  is 
no  admission  that  the  certificate  is  true.  On  the  contrary, 
the  admission  that  no  effort  was  ever  made  to  levy  these 
taxes  except  under  and  by  the  delivery  of  this  certificate,  and 
that  there  was  no  ordinance,  necessarily  covers  the  proposi- 
tion that  no  such  effort  was  made  and  entered  on  their  books 
by  the  trustees  before  the  certificate  was  made. 

It  is  suggested,  in  substance,  that  the  admission  of  the 
delivery  of  the  certificate  shows  such  action  by  the  trustees, 
because  the  certificate  says  the  tax  was  levied  by  them. 
There  would  seem  force  in  this  suggestion,  if,  in  absence  of 
the  admission  that  there  was  no  ordinance,  such  a  certificate 
of  the  town  clerk  were  required  by  law,  or  authorized  by  law, 
or  was  by  law  competent  evidence  of  the  truth  of  the  matter 
therein  stated.  But  this  is  not  the  case.  Public  officers 
having  lawful  custody,  as  such,  of  books,  records  or  journals, 
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may  authenticate,  by  certificate,  a  copy  of  any  extract  from 
such  journal  or  record,  and  by  the  rules  of  the  common  law 
such  certificate  is  competent  evidence  that  the  copy  is  correct, 
and  such  copy  is  evidence  of  the  contents  of  the  record ;  but 
such  officer,  unless  authorized  so  to  do  by  statute,  can  not  law- 
fully, by  strict  law,  certify,  generally,  to  any  fact  as  shown 
by  his  records,  or  to  any  conclusion  he  may  draw  from  an 
inspection  of  the  record.  In  the  matter  under  consideration, 
the  statute  gives  no  such  authority,  but,  as  we  have  seen, 
specifies  that  the  mode  of  certifying  to  the  county  clerk  the 
amount  of  tax  to  be  raised,  shall  be  by  filing  a  copy  of  the 
ordinance  fixing  the  amount  levied  and  assessed,  and  from 
this  the  county  clerk  must  extend  the  tax.  How  strict  a 
compliance  with  this  statute  is  necessary  to  give  prima  facie 
authority  to  extend  the  tax,  we  do  not  decide ;  but  this  certi- 
ficate surely  does  not  comply  with  the  requirements  of  the 
statute,  and  we  have  an  admission  that  the  trustees  did  not 
indicate  the  amount  by  ordinance, — which,  as  we  have  seen, 
means  that  this  was  not  done  by  resolution,  or  any  other 
proceeding  entered  upon  their  journal.  In  such  case  we  can 
not  say  the  defect  is  merely  that  of  form.  If  such  a  pro- 
ceeding was  really  had  by  the  trustees,  we  do  not  say  that  to 
sustain  the  levy  the  same  might  not  be  entered  in  the  town 
record  even  after  the  tax  was  extended ;  but  nothing  of  this 
kind  appears  in  this  case. 

It  seems  to  be  thought  that  the  amendment  of  section  1, 
of  article  8,  in  the  act  relating  to  cities  and  villages,  made 
May  28,  1S79,  (Sess.  Laws,  1879,  page  66,)  has  in  someway 
amended  this  act  of  1877,  in  this  respect.  We  can  not  see 
that  this  amendment  has  in  any  way  affected  the  act  of  1877, 
so  far  as  it  affects  this  question. 

The  judgment  in  this  case  is  therefore  affirmed. 

Judgment  affirmed. 
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Luther  Laflin  Mills,  State's  Attorney, 

v. 

Julia  B.  Newberry  et  al. 

Filed  at  Ottawa  January  22,  18S5. 

1.  "Will — legacy  on  a  condition  precedent,  after  refusal  to  perform. 
Where  a  legacy  is  given  upon  a  condition  precedent,  not  performed,  the 
legacy  falls  into  the  residue;  and  when  a  legacy  lapses,  there  being  no  resid- 
uary bequest,  the  subject  matter  of  the  legacy  will  go  to  the  next  of  kin  as 
estate  undisposed  of  under  the  will. 

2.  Same — whether  creating  a  residuary  bequest.  A  devise  was  in  these 
words:  "In  the  event  I  die  unmarried,  leaving  my  mother  surviving,  I  devise 
and  bequeath  to  her  all  my  property,  both  real  and  personal,  of  every  kind 
and  nature,  upon  the  express  condition,  however,  that  she  devise,  by  will  to 
be  executed  before  receiving  this  bequest,  so  much  thereof  as  shall  remain 
undisposed  of  or  unspent  at  the  time  of  her  decease,  to  such  charitable  insti- 
tution for  women,  in  said  city  of  Chicago,  as  she  may  select:"  Held,  that 
the  remainder  spoken  of  was  by  no  means  tantamount  to  a  residuary  clause, 
that  will  embrace  all  not  disposed  of  to  others  by  the  will,  but  that  it  is  some- 
thing which  may  never  be,  aud  that  if  it  ever  arises  it  will  only  be  upon  the 
decease  of  the  devisee  named. 

3.  Same — acceleration  of  a  residuary  devise — when  it  takes  effect  in 
possession.  Where  a  testatrix  devised  all  her  estate  to  her  mother,  upon 
the  express  condition  the  latter  should  devise,  by  will  to  be  executed  before 
taking  the  bequest,  what  portion  thereof  might  remain  undisposed  of  or 
unspent  at  her  death,  to  some  charitable  institution  in  a  certain  city,  and  the 
mother  refused  to  make  any  such  devise  by  will,  it  was  held,  that  the  refusal 
by  the  mother  to  execute  the  will  in  no  way  interrupted  her  use  and  enjoy- 
ment of  the  estate  during  her  life,  as  the  only  heir,  and  that  which  was  to  go 
over  to  charity  was  not  that  which  remained  undisposed  of  and  unspent  at 
the  time  of  her  refusal  to  perform  the  condition  or  to  take  under  the  will, 
but  what  remained  unspent  by  her  at  her  death, — and  hence  there  was  no 
acceleration  as  to  charity  taking  effect  in  possession. 

4.  There  being  no  residuary  clause  in  the  will,  upon  non-performance  of 
the  condition  precedent  the  property  passed  to  the  mother  as  the  next  of  kin. 
The  rule  of  acceleration  is  applied  in  supposed  fulfillment  of  the  testator's 
intention,  and  where  it  appears  that  it  was  intended  that  the  mother  should 
enjoy  the  estate  for  life,  it  matters  not  whether  she  does  so  as  heir  or  as 
devisee. 

5.  Same — creation  of  a  trust  by  request,  etc.,  of  devisee,  to  dispose  of 
for  another.  Where  a  bequest  is  accompanied  by  words  expressing  a  com- 
mand, recommendation,  entreaty,  wish  or  hope,  on  the  part  of  the  testator, 


124  Mills  v.  Newberry  et  al. 


Svllabus. 


that  the  donee  will  dispose  of  the  property  devised,  in  favor  of  another,  a 
trust  will  be  created,— first,  if  the  words,  on  the  whole,  are  sufficiently  im- 
perative; second,  if  the  subject  be  sufficiently  certain;  and  third,  if  the  object 
be  also  sufficiently  certain. 

6.  Same — construction  in  favor  of  charities — recommendatory  words. 
A  devise  or  bequest  for  a  public  charitable  use  is  favored  in  law,  and  a  will 
giving  the  same  should  receive  a  more  liberal  construction  than  will  be  allowed 
in  gifts  to  individuals,  and  courts  of  equity  have  gone  great  lengths  by  creating 
implied  or  constructive  trusts  from  mere  recommendation  and  precatory  words 
of  testators;  but  in  modern  times  the  disposition  is  to  give  the  words  used 
their  natural  and  ordinary  sense,  unless  it  is  clear  they  are  used  in  a  per- 
emptory sense. 

7.  Same— words  construed  as  peremptory,  and  as  creating  a  trust  for 
a  charity.  A  devise  by  a  daughter  to  her  mother  of  all  her  estate,  "upon  the 
express  condition,  however,  that  she  devise,  by  will  to  be  executed  before 
receiving  this  bequest,  so  much  thereof  as  shall  remain  undisposed  of  or 
unspent  at  the  time  of  her  decease,  to  such  charitable  institution  for  women 
in,"  etc.,  as  she  may  select,  was  held  sufficiently  imperative  to  create  a  con- 
structive trust  in  favor  of  the  charity  in  respect  to  such  property  as  might  be 
the  subject  of  a  trust,  and  that  the  object  of  the  trust  was  sufficiently  certain. 

8.  Same — trust  created,  not  defeated  by  the  devisee  failing  to  execute 
testator's  wish.  Where  a  devise  is  made  in  favor  of  a  particular  person,  with 
a  general  intention  in  favor  of  a  class  to  be  selected  by  such  person,  whose 
duty  it  is  made  to  execute  the  power  given,  the  court  will  not  permit  the 
object  of  the  power  to  suffer  by  the  neglect  or  refusal  of  the  donee,  but  will 
fasten  upon  the  property  a  trust  for  the  benefit  of  the  class,  or  carry  into 
effect  the  testator's  general  intention.  The  failure  of  the  particular  mode  by 
which  the  charity  is  to  be  effected  will  not  defeat  the  charity,  but  equity  will 
substitute  another  mode  to  give  it  effect. 

9.  Same — devise  to  one  with  a  trust  for  a  charity — subject  of  gift  must 
not  be  uncertain.  To  constitute  a  valid  trust  by  a  devise,  three  circumstances 
must  concur:  sufficient  words  to  raise  it,  a  definite  subject,  and  a  certain  or 
ascertained  object.  If  the  subject  of  the  charity  is  not  certain,  no  trust  arises. 
If  the  words  by  which  the  trust  is  expressed  or  from  which  it  may  be  implied, 
give  the  first  taker  the  power  of  withdrawing  any  part  of  the  subject  from 
the  object  of  the  wish  or  request,  or  of  applying  it  to  his  own  use,  the  subject 
can  not  be  considered  certain,  and  a  court  of  equity  will  not  create  a  trust. 

10.  Where  a  daughter  devised  all  her  estate  to  her  mother  upon  the  con- 
dition the  latter  should  devise,  by  her  will,  before  taking  anything  under  the 
bequest,  so  much  thereof  as  she  might  not  dispose  of  or  spend  during  her 
life,  to  a  charitable  institution,  the  uncertainty  as  to  the  estate  that  might 
remain  at  the  mother's  death  was  such  as  that  no  trust  could  be  implied  in 
favor  of  the  charity,  and  a  court  of  chancery  could  not  declare  any  trust,  at 
least  during  the  first  taker's  life. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 

Julia  Eosa  Newberry  died  testate  on  April  4,  1876,  unmar- 
ried and  without  issue,  leaving  her  surviving,  her  mother, 
Julia  Butler  Newberry,  who  is  the  widow  of  Walter  L.  New- 
berry, deceased.  Julia  Butler  Newberry  is  the  sole  heir  at 
law  and  next  of  kin  of  said  Julia  Bosa.  The  last  will  of 
Julia  Eosa  was  admitted  to  probate  in  Cook  county,  Illinois, 
on  April  16,  1876,  and  letters  testamentary  issued  to  E.  W. 
Blatchford.  Her  estate  consisted  of  bonds  and  mortgage 
securities  to  the  amount  of  about  $102,000,  and  a  piece  of 
real  estate  of  little  value.  The  executor  administered  the 
estate,  and  being  ready  to  deliver  over  the  remaining  assets, 
(over  $100,000,)  Mrs.  Newberry,  the  mother  of  the  testatrix, 
the  devisee  named  in  the  will,  applied  to  the  probate  court 
for  an  order  that  the  executor  deliver  the  same  to  her.  This 
the  court  refused  to  order,  unless  she  should  first  comply  with 
the  condition  mentioned  in  the  will.  Mrs.  Newberry  refused 
to  do  so,  and  filed  a  declaration  to  that  effect  in  the  probate 
court,  and  thereupon  demanded  the  estate  as  the  only  heir 
at  law  of  her  daughter.  The  court  then  adjudged  the  estate 
to  be  intestate  estate,  and  ordered  the  executor  to  deliver  the 
same  to  Mrs.  Newberry  as  the  heir  at  law,  which  was  done 
September  6,  1879, 

The  will  of  Julia  E.  Newberry  is  in  substance  as  follows : 
"First — In  event  I  die  unmarried,  leaving  my  mother  sur- 
viving, I  devise  and  bequeath  to  her  all  my  property,  both 
real  and  personal,  of  every  kind  and  nature,  upon  the  express 
condition,  however,  that  she  devise,  by  will  to  be  executed 
before  receiving  this  bequest,  so  much  thereof  as  shall  remain 
undisposed  of  or  unspent  at  the  time  of  her  decease,  to  such 
charitable  institution  for  women,  in  said  city  of  Chicago,  as 
she  may  select." 
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The  second  clause  devises  her  property  to  her  mother  and 
husband,  if  she  should  leave  both  her  surviving,  in  equal 
shares,  upon  a  like  "express  condition."  The  third  clause 
devises  the  property  to  her  husband,  if  she  should  marry  and 
leave  him  surviving,  and  no  mother,  upon  the  like  "express 
condition."  The  fourth  clause  provides,  if  there  is  no  sur- 
viving husband  or  mother,  that  all  her  estate,  except  jewelry, 
works  of  art,  books  and  wearing  apparel,  be  converted  into 
money,  and  the  income  be  used  to  establish  a  gallery  of  paint- 
ings and  works  of  art  in  New  York,  Washington  or  Chicago, 
the  preference  to  be  given  to  Chicago.  The  excepted  articles 
are  devised  to  her  children,  if  any ;  if  none,  to  a  Miss  Tinkham. 

The  situation  at  the  time  of  the  making  of  the  will  was,  that 
Julia  Rosa  had  the  income  from  the  estate  of  her  father,  Wal- 
ter L.  Newberry,  deceased,  then  amounting  to  some  $500,000, 
the  principal  of  which  was  settled  upon  her  children,  if  any ; 
and  Mrs.  Newberry  had  some  $300,000  personal  property 
from  said  estate,  and  a  dower  estate  therein. 

This  bill  was  filed  by  the  State's  attorney,  on  the  relation 
of  the  Women's  Hospital  of  the  State  of  Illinois,  and  the 
Chicago  Hospital  for  Women  and  Children,  praying  that  the 
defendants,  Mrs.  Newberry  and  the  executor,  be  decreed  to 
hold  the  property,  and  the  income  thereof,  or  some  part 
thereof,  in  trust  for  the  relators,  as  being  the  only  institu- 
tions answering  the  charity  intended  by  the  testatrix,  and 
for  an  account,  and  appointment  of  a  trustee  to  control  the 
property.  Upon  hearing,  the  circuit  court  dismissed  the  bill 
for  want  of  equity.  The  Appellate  Court  for  the  First  Dis- 
trict affirmed  the  judgment,  and  the  relators  appealed  further 
to  this  court. 

Mr.  Luther  Laflin  Mills,  and  Messrs.  Rosenthal  &  Pence, 
for  the  appellant : 

Whether  a  condition  will,  of  itself,  constitute  a  devise  or 
limitation  over,  we  refer  to  Friedman  v.  Steiner,  107  111.  125 ; 
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Brown  v.  Higgs,  8  Ves.  561 ;  Burroughs  v.  Philcox,  5  M.  &  C. 
67;  Metcalfy.  Farming  ton  Parish,  128  Mass.  374;  Lewin  on 
Trusts,  (2d  Am.  ed.)  chap.  8,  sec.  2,  p.  167. 

The  very  language  of  the  condition  shows  an  intention  to 
create  a  trust  in  favor  of  the  charity.  Hamlin  v.  Express  Co. 
107  111.  443;  Friedman  v.  Sterner,  id.  125. 

Charities  are  more  highly  favored  in  law  than  gifts  to  indi- 
viduals. 2  Story's  Eq.  Jur.  1165;  He  user  v.  Harris,  42  111. 
425. 

Even  if  the  life  tenant  had  the  absolute  power  of  disposi- 
tion, yet  if  anything  remains  unspent,  that  will  go  over,  and 
not  go  to  the  heir  of  the  first  taker.  Funk  v.  Eggleston,  92 
111.  525 ;  Crozier  v.  Hoyt,  97  id.  23 ;  Markillie  v.  liagland, 
77  id.  98  ;  Boyd  v.  Strahan,  36  id.  355  ;  Sicgwald  v.  Siegicald, 
37  id.  431;  Henderson  v.  Blackburn,  104  id.  227;  Fairman 
v.  Beal,  14  id.  244;  Burnett  v.  Lester,  53  id.  333. 

Where  a  person  having  a  power  of  disposition  over  prop- 
erty, manifests  any  intention  in  favor  of  another,  the  court 
will  execute  such  intention  through  the  medium  of  a  trust. 
Lewin  on  Trusts,  chap.  8,  sec.  2 ;  Marvin  v.  Keighly,  2  Ves. 
Sr.  000  ;  Hills  v.  Nirly,  2  Atk.  605  ;  1  Jarman  on  Wills,  655  ; 
Redfield  on  Wills,  sees.  21,  22. 

It  seems  to  us  perfectly  clear,  upon  reason  and  authority, 
that  when  a  life  estate  is  vested  in  the  first  taker  in  personal 
property,  the  remainder  is  also  vested  in  equity,  by  limitation, 
over  the  second  taker,  just  as  the  remainder  in  real  estate  is 
vested  in  law  in  the  second  taker;  and  also,  that  a  power  of 
appointment  or  disposition  in  the  first  taker  of  the  whole 
estate  does  not  divest  the  second  taker  of  such  remainder 
until  the  exercise  of  such  power,  or  until  the  contingency 
arises  which  is  to  divest  it.  Harrison  v.  Foreman,  5  Ves.  207  ; 
Bromhead  v.  Hunt,  2  Jac.  &  W.  462 ;  Sturges  v.  Pearson,  4 
Mad.  411 ;  Skey  v.  Barnes,  3  Mer.  335. 
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Messrs.  Williams  &  Thompson,  for  the  appellees : 

When  a  legacy  is  given  on  a  condition  precedent  not  per- 
formed, the  legacy  falls  into  the  residue ;  and  when  a  legacy 
lapses,  there  heing  no  residuary  bequest,  it  will  go  to  the  next 
of  kin.     2  Kedfield  on  Wills,  175. 

The  uncertainty  of  what  might  remain  at  the  death  of  the 
mother,  renders  the  supposed  trust  in  favor  of  the  charity 
void.  Winne  v.  Hawkins,  1  Bro.  Ch.  179 ;  Beachcraft  v. 
Broome,  4  Tenn.  441;  Attorney  v.  Hall,  Fitz.  314;  Flint  v. 
Warren,  15  Sim.  625. 

A  bequest  of  "what  shall  remain  or  be  left  at  the  decease 
of  the  prior  legatee,"  or  of  "what  the  legatee  is  possessed  of 
at  the  time  of  death,"  or  of  "what  he  does  not  want  or  does 
not  spend,"  or  of  "what  he  can  transfer,"  or  "what  he  can 
save  out  of  his  yearly  income, "  or  of  "what  remains  undis- 
posed of,"  or  "is  not  disposed  of  by  deed  or  will,"  or  "of  the 
bulk  of  certain  property, "  or  a  gift  over  of  the  whole  legacy 
in  case  of  the  death  of  the  prior  legatee  intestate,  is  void  for 
uncertainty.  1  Jarman  on  Wills,  *363  ;  2  Bedfteld  on  Wills, 
391. 

To  constitute  a  valid  trust,  undoubtedly  three  circumstances 
must  concur:  sufficient  words  to  raise  it,  a  definite  subject, 
and  a  certain  or  ascertained  object.  Cruwys  v.  Colman,  9 
Ves.  323 ;  Bland  v.  Bland,  2  Cox,  349 ;  Warren  v.  Bates,  94 
Mass.  274 ;  Knight  v.  Knight,  3  Beav.  179 ;  Flint  v.  Hughes, 
6  id.  342 ;   Fox  v.  Fox,  27  id.  301. 

Mr.  Edward  S.  Isham,  for  the  appellee  E.  W.  Blatchford. 

Mr.  Francis  Kernan,  for  the  appellee  Mrs.  Newberry : 
No  title  to  an  interest  in  the  property  is  given  to  or  vested 
in  the  relators,  or  any  charitable  institution,  by  the  will. 
If  the  condition  is  construed  as  a  bequest  or  limitation  over 
to  any  party,  it  is  invalid.  The  law  is  well  settled,  that 
where,  by  a  will,  a  devisee  or  legatee  takes  title  to  and  has  a 
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right  to  dispose  of  or  spend  the  property,  a  condition  or  lim- 
itation over  to  or  for  the  benefit  of  another  party  is  void. 
Such  condition  or  limitation  is  inconsistent  with  and  repug- 
nant to  the  title  and  right  of  disposition  vested  in  the  first 
devisee  or  legatee.  The  condition  in  the  will  under  consid- 
eration falls  within  this  rule  of  law.  4  Kent's  Com.  270 ; 
Jackson  v.  Robbins,  16  Johns.  537;  Jackson  v.  Bull,  10  id.  19  ; 
He  v.  Ide,  5  Mass.  500;  Ki?nball  v.  Sullivan,  113  id.  345; 
Jones  v.  Bacon,  68  Maine,  34;  Campbell  v.  Beaumont,  91 
N.  Y.  Ct.  of  App.  464;    Clark  v.  Leupp,  88  id.  228. 

The  condition  is  a  condition  precedent.  By  the  express 
terms  of  the  will,  performance  of  this  condition  by  Mrs.  New- 
berry is  required  before  the  estate,  or  any  interest  in  it,  vests 
by  virtue  of  the  will  in  any  party.  2  Eedfield  on  Wills, 
(3d  ed.)  p.  283,  sec.  18,  subs.  1-4,  and  p.  284,  subs.  6-8,  and 
cases  cited ;  1  Jarman  on  Wills,  (4th  Am.  ed.)  with  Perkins' 
notes,  683-685;  2  Williams  on  Executors,  1081. 

Mrs.  Newberry  having  declined  to  perform  this  condition 
precedent,  and  the  will  containing  no  residuary  clause,  the 
entire  property  became  intestate  estate,  and  passed  to  the 
heirs  and  next  of  kin  of  the  testatrix.  1  Jarman  on  Wills, 
p.  311,  note  1,  and  cases  cited;  Prescott  v.  Prescott,  7  Mete. 
141 ;  2  Eedfield  on  Wills,  (3d  ed.)  p.  175,  sec.  31,  and  p.  176, 
sec.  34,  and  p.  284,  subs.  8,  and  p.  286,  subs.  10 ;  Theobold 
on  Wills,  (2d  ed.  of  1880,)  400,  and  cases  cited ;  Robinson  v. 
Wheelwright,  21  Beav.  214 ;  Edgerton  v.  Brownlow,  4  H.  L.  1. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  contingency  mentioned  in  the  first  clause  of  the  will 
occurred,  and  there  were  none  to  take  under  the  will  other 
than  Mrs.  Newberry,  the  mother,  and  some  charitable  institu- 
tion for  women  in  Chicago.  The  condition  of  Mrs.  Newberry 
taking  under  the  will  was,  that  she  should,  before  receiving 
the  bequest  to  her,  execute  a  will  devising,  as  mentioned,  the 
9—112  III. 
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undisposed  or  unspent  part  of  the  property.  This  condition 
we  regard  a  condition  precedent.  Mrs.  Newberry  declined 
to  execute  the  will  and  perform  the  condition.  She  could 
then  take  nothing  under  the  will.  Where,  then,  did  the  prop- 
erty bequeathed  to  her,  go  ?  When  a  legacy  is  given  upon  a 
condition  precedent  not  performed,  the  legacy  falls  into  the 
residue  ;  and  where  a  legacy  lapses,  there  being  no  residuary 
bequest,  it  will  go  to  the  next  of  kin  as  estate  undisposed  of 
under  the  will.  2  Bedfield  on  Wills,  175,  176 ;  Prescott  v. 
Prescott,  7  Mete.  141. 

It  is  insisted  that  there  was,  here,  a  residuary  clause ;  that 
the  whole  estate  was  given  to  two  parties — the  mother,  and 
charity ;  that  the  estate  was  to  go,  a  certain  portion  to  the 
mother,  the  remainder,  "so  much  thereof  as  shall  remain 
undisposed  of  and  unspent,"  was  to  go  to  charity.  That 
what  shall  remain^  means  the  residuum,  and  charity  is  to  take 
the  residuum.  The  remainder  here  spoken  of  is  by  no  means 
tantamount  to  a  residuary  clause,  which  will  embrace  and 
carry  all  that  is  not  disposed  of  to  others  by  the  will.  It  is 
a  remainder  which  embraces  but  that  which  shall  remain 
undisposed  of  or  unspent  at  the  time  of  the  decease  of  Mrs. 
Newberry.  It  is  something  which  may  never  be,  and  if  it 
ever  shall  arise,  it  will  only  be  upon  such  decease. 

It  is  urged,  again,  that  by  the  doctrine  of  acceleration, 
charity  is  immediately  entitled  to  the  whole  of  the  estate, — ■ 
such  doctrine  being,  that  if  there  is  a  gift  to  one  person  for 
life,  and  after  his  death  to  another,  if  the  first  one  is  inca- 
pable of  taking,  or  if  he  refuses  to  take,  the  remainder  is 
accelerated.  Although  the  ulterior  devise,  in  terms,  is  not 
to  take  effect  in  possession  until  the  decease  of  the  prior 
devisee,  if  tenant  for  life,  yet,  in  point  of  fact,  it  is  to  be  read 
as  a  limitation  of  the  remainder,  to  take  effect  in  every  event 
which  removes  the  prior  estate  out  of  the  way.  Theobold  on 
Construction  of  Wills,  450  ;  1  Jarman  on  Wills,  (5th  Am.  ed.) 
574;  Blatchford  v.  Neivherry,  99  111.  11. 
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It  is  said  the  whole  estate,  here,  was  given  to  two  parties, 
the  mother  and  charity,  in  succession ;  that  it  was  not  in- 
tended that  any  part  of  the  estate  should  become  intestate, 
or  that  the  next  of  kin,  as  such,  should  receive  anything, 
and  that  the  intention  was,  that  when  the  estate  of  one  party 
ceased,  that  of  the  other  should  commence  in  possession; 
that  such  is  the  result,  here,  under  the  rule  of  acceleration, 
and  that  the  court  should  ascertain  the  special  object  of 
charity,  and  order  the  whole  fund  paid  over  at  once  by  Mrs. 
Newberry  to  such  object.  What  here  stood  in  the  way  of 
anything  going  over  to  charity,  was  the  enjoyment  of  this 
property  by  Mrs.  Newberry,  with  the  right  of  expending  and 
disposing  of  it  until  the  time  of  her  decease.  This  prior 
estate  has  not  been  removed  out  of  the  way, — it  has  not  gone 
or  would  not  go  over  to  any  other  person,  but  is  in  the  right- 
ful possession  and  use  of  Mrs.  Newberry,  with  full  capacity 
of  spending  and  disposing  of  it.  True,  the  enjoyment  of  the 
property  by  her  is  not  under  the  will,  as  devisee,  but  under  the 
law,  as  next  of  kin.  But  what  difference  should  that  make  ? 
The  technicality  of  how  the  mother  enjoyed, — whether  as 
devisee  or  next  of  kin, — the  testatrix  could  have  cared  nothing 
for.  The  thing  substantial  was  the  use  and  enjoyment  of 
the  property  for  life.  As  next  of  kin,  Mrs.  Newberry  enjoys 
the  use  of  the  property,  and  the  right  of  expending  and  dis- 
posing of  it,  just  the  same  as  she  would  have  done  had  she 
executed  the  will  as  required  by  the  first  clause.  All  that 
has  happened  is,  that  Mrs.  Newberry  has  refused  to  perform 
the  condition, — to  execute  the  will.  But  that  in  no  way  in- 
terrupts her  use  and  enjoyment  of  the  property.  What  was 
to  go  over  to  charity  was  not  that  which  remained  undisposed 
of  or  unspent  at  the  time  of  refusing  to  perform  the  condition 
or  to  take  under  the  will,  but  it  was  so  much  as  should  re- 
main undisposed  of  or  unspent  at  the  time  of  Mrs.  Newberry's 
decease.  She  was  to  have  the  use  and  enjoyment  of  the 
property,  with  the  power  of  disposing  of  it,  so  long  as  she 
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lived.  The  refusing  to  perform  the  condition  can  not  he 
taken  as  the  equivalent  of  her  death.  Had  anything  occurred 
to  cause  inability  afterward  to  make  any  use  of  the  property 
and  to  expend  or  dispose  of  it,  that,  with  some  reason,  might 
be  urged  as  such  equivalent,  and  as  accelerating  the  enjoy- 
ment by  the  ulterior  object  of  bounty.  The  rule  of  accel- 
eration is  applied  in  supposed  fulfillment  of  the  testator's 
intention.  The  paramount  intention  appearing  in  this  will 
is,  that  the  mother  should  have  the  possession,  use,  enjoy- 
ment and  disposition  of  the  whole  of  this  property  so  long  as 
she  lived.  The  interest  of  charity  was  quite  subordinate  in 
the  testatrix's  consideration,  and  it  was  but  the  undisposed 
of  and  unspent  remnant  remaining  at  the  end  of  life.  It 
would  be  doing  the  greatest  violence  to  the  intention  disclosed 
in  the  will,  to  hand  all  the  property  over  to  charity  upon  the 
mother  declining  to  execute  the  will  mentioned  in  the  condi- 
tion, and  in  our  opinion  there  is  no  legal  principle  which  so 
requires.  There  being  no  residuary  clause  in  the  will,  upon 
non-performance  of  the  condition  precedent  the  property  went 
over  to  the  next  of  kin,  and  the  executor  rightly  distributed 
the  same  to  Mrs.  Newberry,  as  such  next  of  kin. 

Taking  this  as  being  so,  it  is  then  contended  for  appellant, 
that  it  was  but  the  legal  title  to  the  property  which  went  to 
Mrs.  Newberry,  and  that  there  was  a  trust  in  favor  of  charity 
attached  to  the  property  in  her  hands,  created  by  the  words 
of  the  condition  in  the  first  clause.  We  agree,  in  the  main, 
with  what  is  urged  by  appellant's  counsel  upon  this  branch 
of  the  cause,  except  in  its  application  in  this  case.  It  has 
been  established  from  a  series  of  cases,  that  where  a  bequest, 
accompanied  by  words  expressing  a  command,  recommenda- 
tion, entreaty,  wish  or  hope,  on  the  part  of  a  testator,  that 
the  donee  will  dispose  of  the  property  in  favor  of  another,  a 
trust  will  be  created, — first,  if  the  words,  on  the  whole,  are 
sufficiently  imperative ;  second,  if  the  subject  be  sufficiently 
certain ;    and  third,  if  the  object  be  also  sufficiently  certain. 
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(Hill  on  Trustees,  110.)  Such  a  charity  as  here,  is  favored 
in  law,  and  will  receive  a  more  liberal  construction  than  will 
be  allowed  in  gifts  to  individuals.  As  is  said  by  Story: 
"In  the  interpretation  of  the  language  of  wills,  courts  of 
equity  have  gone  great  lengths,  by  creating  implied  or  con- 
structive trusts  from  mere  recommendatory  and  precatory 
words  of  the  testator."  (2  Story's  Eq.  Jur.  sec.  1068.)  But 
as  said  further,  in  section  1069 :  "In  more  modern  times  a 
strong  disposition  has  been  indicated  not  to  extend  this  doc- 
trine of  recommendatory  trusts,  but,  as  far  as  the  authorities 
will  allow,  to  give  to  the  words  of  wills  their  natural  and 
ordinary  sense,  unless  it  is  clear  that  they  are  designed  to  be 
used  in  a  peremptory  sense."  There  is  in  this  case  more 
than  the  expression  of  mere  recommendation,  confidence, 
hope,  wish  and  desire  that  the  remainder  left  of  the  property 
should  go  to  charity.  It  is  made  an  express  condition  that 
the  devisee,  before  receiving  the  bequest  to  her,  shall  devise, 
by  will  to  be  executed  by  her,  such  remainder  to  charity. 
The  language  is  of  a  peremptory  and  imperative  nature, 
expressive  of  the  testatrix's  intention  which  she  wills  to  be 
performed,  answering  the  description  of  a  will,  as  legally 
defined :  "The  legal  declaration  of  a  man's  intentions,  which 
he  wills  to  be  performed  after  his  death."  2  Blackstone's 
Com.  499. 

We  think  the  language  of  this  condition  fully  sufficient  to 
create  a  trust  with  respect  to  such  property  as  may  be  the 
subject  of  a  trust.  And  we  do  not  feel  any  difficulty  in  re- 
spect to  uncertainty  of  the  object  of  the  bounty  to  charity, 
or  in  respect  to  the  necessity  of  a  will  from  Mrs.  Newberry 
in  order  to  carry  the  subject  of  the  bounty.  Although  the 
condition  reads  that  Mrs.  Newberry  should  devise,  by  will, 
the  undisposed  of  or  unspent  part  of  the  property  to  such 
charitable  institution  for  women,  in  the  city  of  Chicago,  as 
she  might  select,  we  do  not  deem  it  of  the  essence  that  Mrs. 
Newberry  should  have  made  the  will,  or  the  selection.     There 
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is  here  expressed  a  general  intention  in  favor  of  charities  for 
women,  in  Chicago,  and  a  power  given  to  Mrs.  Newberry  to 
select  the  particular  object  of  charity ;  but  her  failure  to  make 
the  selection  the  court  will  not  allow  to  disappoint  the  bene- 
ficiaries, but  will  carry  into  effect  the  general  intention  in 
favor  of  the  class,  and  will  itself  execute  the  power  to  select 
the  particular  object  of  charity.  As  observed  by  Mr.  Perry, 
in  his  work  on  Trusts,  (vol.  1,  sec.  250,)  Lord  Cottenham,  in 
Burroughs  v.  Philcox,  5  M.  &  C.  72,  stated  the  general  rule 
deduced  from  the  cases,  as  follows :  "When  there  appears  a 
general  intention  in  favor  of  a  class,  and  a  particular  inten- 
tion in  favor  of  individuals  of  a  class  to  be  selected  by  another 
person,  and  the  particular  intention  fails  from  that  selection 
not  being  made,  the  court  will  carry  into  effect  the  general 
intention  in  favor  of  the  class.  When  such  an  intention 
appears,  the  case  arises  as  stated  by  Lord  Eldon  in  Brown 
v.  Higgs,  8  Yes.  574,  of  the  power  being  so  given  as  to  make 
it  the  duty  of  the  donee  to  execute  it ;  and  in  such  case,  the 
court  will  not  permit  the  objects  of  the  power  to  suffer  by 
the  negligence  or  conduct  of  the  donee,  but  fastens  upon  the 
property  a  trust  for  their  benefit."  It  was  said  by  this  court 
in  Heuser  v.  Harris,  42  111.  435 :  "The  opinions  in  the  cases 
of  Maggridge  v.  Thackwell,  7  Ves.,  and  Mills  v.  Farmer,  1 
Merrivale,  were  by  Lord  Eldon,  and  resulted  in  this,  that  if  a 
testator  has  manifested  a  general  intention  to  give  to  charity, 
the  failure  of  the  particular  mode  by  which  the  charity  is  to 
be  effected  will  not  destroy  the  charity,  for,  the  substantial 
intention  being  charity,  equity  will  substitute  another  mode 
of  devoting  the  property  to  charitable  purposes,  although  the 
formal  intention  as  to  the  mode  can  not  be  accomplished. " 
And  see  2  Story's  Eq.  Jur.  sec.  1167. 

But  an  insuperable  difficulty  which  we  find  to  be  in  the  way 
of  the  present  proceeding,  is  the  uncertainty  as  to  the  subject 
matter  of  the  trust  attempted  to  be  asserted.  The  subject  is, 
so  much  of  the  property  as  shall  remain  undisposed  of  or 
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unspent  at  the  time  of  the  decease  of  Mrs.  Newberry.  The 
property  having  been  previously  given  to  her  absolutely,  we 
construe  the  above  as  giving  her  the  full  power  of  expen- 
diture and  disposition  of  the  property  during  her  lifetime. 
What,  then,  is  there  to  which  a  trust  can  now  attach? — 
which  a  court  of  equity  can  now  take  hold  of,  and  adminis- 
ter as  trust  estate?  Evidently  nothing.  It  is  not  the  whole 
property,  nor  is  it  any  particular  part  of  it,  for  it  all  must 
remain  with  Mrs.  Newberry  so  long  as  she  lives,  for  her  to 
spend  and  dispose  of.  There  may,  or  there  may  not,  be 
something  remaining  undisposed  of  or  unspent  by  her,  at 
the  time  of  her  decease.  Whether  anything  at  all  will  be  so 
left,  is  now  entirely  uncertain.  The  authorities  fully  estab- 
lish that  the  subject  matter  of  the  supposed  trust  must  be 
certain.  "To  constitute  a  valid  trust,  undoubtedly  three 
circumstances  must  concur :  sufficient  words  to  raise  it,  a 
definite  subject,  and  a  certain  or  ascertained  object."  (Sir 
Wm.  Grant,  in  Cruwys  v.  Colman,  9  Ves.  323.)  "I  do  not 
lay  it  down  that  in  a  will  a  request  may  not  amount  to  a 
legacy,  but  it  should  be  limited  to  some  certain  thing  or  for 
some  certain  part  of  a  thing,  and  not  left  absolutely  to  the 
pleasure  of  the  person  to  whom  the  request  is  made."  (Lord 
Hardwicke,  in  Bland  v.  Bland,  2  Cox,  355.)  In  the  language 
of  Story:  "Wherever,  therefore,  the  objects  of  the  supposed 
recommendatory  trusts  are  not  certain  or  definite ;  wherever 
the  property  to  which  it  is  to  attach  is  not  certain  or  definite ; 
wherever  a  clear  discretion  or  choice  to  act,  or  not  to  act,  is 
given ;  wherever  the  prior  dispositions  of  the  property  import 
absolute  and  uncontrollable  ownership, — in  all  such  cases 
courts  of  equity  will  not  create  a  trust  from  words  of  this 
character."  (2  Story's  Eq.  Jur.  sec.  1070.)  The  rule,  which 
we  believe  to  be  amply  supported  by  the  authorities,  is  thus 
laid  down  in  Hill  on  Trustees,  119:  "But  any  words  by 
which  it  is  expressed,  or  from  which  it  may  be  implied,  that 
the  first  taker  has  the  power  of  withdrawing  any  part  of  the 
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subject  from  the  object  of  the  wish  or  request,  or  of  applying 
it  to  his  own  use,  will  prevent  the  subject  of  the  gift  from 
being  considered  certain."  See,  also,  Knight  v.  Knight,  3 
Beav.  173;  Howard  v.  Carusi,  109  U.  S.  725;  2  Pomeroy's 
Eq.  Jur.  sec.  1014-1017;  Williams  v.  Worthing  ton,  49  Md. 
572. 

We  do  not  consider,  as  indicated  in  the  earlier  part  of  this 
opinion,  that  the  uncertainty  in  the  subject  has  been  removed 
by  the  refusal  of  Mrs.  Newberry  to  perform  the  condition. 

It  is  suggested  that  the  true  construction  of  the  words, 
"remain  undisposed  of  and  unspent, "  means  that  the  whole 
estate  of  the  testatrix,  Julia  Rosa  Newberry, — that  which  re- 
mained undisposed  of  and  unspent  by  the  testatrix, — should 
go  over  to  charity  upon  the  death  of  Mrs.  Newberry,  who 
should  be  held  simply  a  trustee  of  the  fund.  We  can  not 
think  this  to  be  the  correct  construction,  but  that  the  clear 
meaning  is,  that  it  was  the  remnant  of  the  property  remain- 
ing "undisposed  of  and  unspent"  by  Mrs.  Newberry  at  the 
time  of  her  decease,  which  was  to  go  over  to  charity. 

We  find  that  the  condition  in  question  fails  in  the  condi- 
tion of  certainty  as  to  the  subject,  essential  to  the  creation 
of  a  trust,  by  the  words  used,  and  we  hold,  at  least,  that  the 
present  proceeding  is  premature,  in  there  being  no  subject  now 
existing  to  which  a  trust  can  attach,  and  in  respect  whereof 
the  interference  of  a  court  of  chancery  can  be  called  for  or 
exercised. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Mulkey,  separate  opinion : 

I  concur  in  the  conclusion  reached  in  this  case,  and  in 
most  that  is  said  in  the  opinion  of  the  majority  of  the  court, 
but  not  in  all.  In  so  far  as  the  opinion  seems  to  hold  the 
testatrix's  intention  in  respect  to  the  rights  of  the  mother 
under  the  will  is  to  be  given  effect  just  as  though  there  had 
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been  no  renouncement  of  it,  and  that  for  this  purpose  it  is 
immaterial  whether  she  takes  under  the  will  or  by  intestacy, 
I  am  unable  to  concur.  This  seems  to  me  to  be  making  the 
will  speak  and  not  speak,  at  the  same  time.  The  will  may  still 
be  looked  to  for  the  purpose  of  determining  whether,  notwith- 
standing her  renunciation,  anything  is  given  to  charity,  and 
if  so,  what  it  is.  The  intentions  of  the  testatrix  in  respect 
to  the  mother  are  based  upon  the  hypothesis  that  she  would 
accept  the  provision  made  for  her,  as  made ;  but  this  inten- 
tion she  has  defeated  by  her  renunciation.  As  I  view  the 
matter,  when  Mrs.  Newberry  renounced  the  will  all  her  rights 
under  it  at  once  ceased,  and  her  relation  to  the  property  be- 
queathed to  her  became  precisely  the  same  as  if  no  bequest 
had  been  made  to  her  at  all.  Her  renunciation  is  just  as 
fatal  to  and  destructive  of  the  testatrix's  intention  and  pur- 
poses in  her  behalf,  as  it  is  to  the  bequest  itself.  As  next 
of  kin  to  her  deceased  daughter,  she  takes  the  property  with- 
out regard  to  any  condition  or  provision  in  the  will  relating 
to  her,  and,  as  is  conceded  by  all,  with  absolute  power  of 
sale  and  disposition  for  her  own  account.  Such  being  the 
case,  I  see  nothing  to  which  a  trust  in  favor  of  charity  can 
now,  or  at  any  future  time,  attach.  I  can  not,  therefore, 
concur  in  the  view  which  the  majority  opinion  seems  to  hold, 
that  if,  upon  Mrs.  Newberry's  death,  any  of  the  property 
shall  remain  undisposed  of,  it  will,  under  the  will,  belong  to 
charity.  All  the  authorities  agree  that  a  testamentary  trust, 
to  be  valid,  must  be  limited  to  some  certain  thing,  and  this 
certainty  as  to  the  subject  of  the  trust  must  appear  from 
the  will  itself  when  it  first  speaks, — namely,  at  the  death  of 
the  testator.  As  is  well  said  by  Sir  Wm.  Grant,  in  Cruwys 
v.  Column,  9  Ves.  323,  it  can  not  be  "left  absolutely  at  the 
pleasure  of  the  person  to  whom  the  bequest  was  made," — 
the  very  thing  which  was  attempted  to  be  done  here.  What 
is  the  subject  of  the  trust  in  this  case?  Is  it  the  whole,  half, 
tenth,  hundredth  or  thousandth  part  of  the  property  be- 
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queathed  to  Mrs.  Newberry,  or  is  it  anything  at  all?  It  is 
conceded  by  the  majority  of  the  court  that  it  may  turn  out 
to  be  nothing.  Thus  it  is  said:  "It  is  something  which  may 
never  be."  A  gift  to  charity  may  well  be  postponed  to  a 
future  day,  or  it  may  be  made  to  depend  upon  some  contin- 
gency that  may,  or  may  not,  happen.  But  in  all  these  cases 
the  subject  of  the  trust,  whether  it  be  land,  money  or  other 
chattels,  must  be  so  definitely  pointed  out  and  described  by 
'the  instrument  creating  the  trust,  that  a  court  of  equity  may 
protect  it  and  preserve  it  intact  for  the  use  and  benefit  of  the 
objects  of  the  gift. 

In  determining  whether  anything  is  given  to  charity  in  this 
case,  I  think,  with  the  majority  of  the  court,  the  will  must 
be  construed  in  the  same  manner  it  would  be  if  the  devise 
had  been  made  to  Mrs.  Newberry  unconditionally,  giving  her, 
as  it  did,  an  absolute  power  of  user  and  disposition  on  her 
own  account,  and  had  then  contained  a  provision  directing 
her,  by  her  last  will  and  testament,  to  devise  whatever  might 
remain  of  the  bequest  to  her,  if  anything,  to  charity,  as  in- 
dicated in  the  present  will.  Looking  at  the  will  in  this  light, 
it  does  seem  to  me  there  is  no  ground  for  controversy.  The 
subject  of  the  devise  in  this  case  is  personal  property,  with 
the  exception,  perhaps,  of  one  piece  of  land  lying  in  a  sister 
State.  So  far  as  the  land  is  concerned,  the  rule  applicable 
to  such  a  devise  is  well  stated  in  2  Jarman  on  Wills,  (5th 
Am.  ed.)  page  528.  It  is  there  said :  "A  power  of  aliena- 
tion is  necessarily  and  inseparably  incidental  to  an  estate 
in  fee.  If,  therefore,  lands  be  devised  to  A  and  his  heirs, 
upon  condition  that  he  shall  not  alien  them,  or  charge  them 
with  any  annuity,  the  condition  is  void."  And  on  the  next 
page  the  author  adds :  "So,  if  lands  be  devised  to  A  and  his 
heirs,  with  a  gift  over  if  he  die  intestate  or  shall  not  part  with 
the  property  in  his  lifetime,  the  gift  over  is  repugnant  and  void. " 
(See,  also,  vol.  1,  page  653,  where  the  same  doctrine  is  laid 
down  in  strong  and  emphatic  terms.)     If  such  be  the  rule  in 
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respect  to  real  property,  no  argument  or  authority  is  neces- 
sary to  show  that  it  applies  with  greater  strictness  to  personal 
estate.  While,  in  equity,  a  life  estate  may  be  given  in  money 
or  other  chattels  whose  use  does  not  consist  solely  in  their 
consumption,  yet  no  rule  of  law  is  regarded  more  elementary 
or  better  settled  than  that  any  limitation  over  or  condition 
affecting  the  right  of  user  or  disposition  after  an  absolute 
and  unqualified  gift  of  personal  property,  whether  in  a  will 
or  deed,  is  repugnant  and  inconsistent  with  the  gift  itself, 
and  is  therefore  void.  Watkins  v.  Williams,  3  Mac.  &  Gord. 
*628  ;  Ross  v.  Ross,  1  J.  &  W.  154;  Cuthbert  v.  Peumer,  Jac. 
415;  2  Eedfield  on  Wills,  par.  19,  sec.  24,  chap.  3. 

Without  stopping  to  discuss  what  may  be  regarded  as  lim- 
itations or  exceptions  to  the  above  general  rule,  as  applicable 
to  either  real  or  personal  property,  I  assert,  with  the  utmost 
confidence,  that  no  respectable  authority  has  been  or  can  be 
produced  that  takes  the  present  case  out  of  the  general  rule 
as  above  stated.  The  present  case  is  but  another  of  the  many 
instances  with  which  the  books  abound,  where  one,  after  hav- 
ing made  an  absolute  gift  of  property,  has  attempted  to  con- 
trol its  future  disposition  or  use, — a  thing  which  the  law  does 
not  allow,  as  has  been  held,  perhaps,  a  thousand  times. 

I  am  therefore  of  opinion  the  so-called  bequest  to  charity  is 
ab  initio  inoperative  and  void,  on  both  the  grounds  stated. 

Mr.  Justice  Dickey:  I  think  the  subject  of  the  attempted 
gift  to  charity  is  so  uncertain  as  to  render  that  provision 
void.  I  am  also  inclined  to  think  the  object  of  the  attempted 
gift  is  not  sufficiently  certain  to  render  the  same  effective.  I 
think  the  heir  takes  the  property  free  from  the  alleged  trust 
for  charity. 
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John  Mullin  et  al. 
v. 

Charles  Spangenberg. 

Filed  at  Ottawa  November  17,  1884, 

1.  Instructions  construed — as  not  properly  defining  offence  alleged 
in  plea.  In  an  action  of  trespass  against  two  police  officers,  for  an  assault 
and  battery,  the  defendants  pleaded  son  assault  demesne;  that  the  plaintiff 
had  been  guilty  of  a  misdemeanor,  (without  stating  what  it  was,)  and  that 
the  defendants  arrested  him  therefor,  and  that  the  plaintiff  interfered  with 
defendants,  as  police  officers,  in  the  discharge  of  their  duties  in  conveying  a 
person  they  had  lawfully  arrested,  to  the  nearest  police  station.  The  court 
instructed  the  jury,  that  if  they  believed,  from  the  evidence,  that  the  plaintiff 
had  not  committed  any  offence  alleged  in  the  defendants'  pleas,  and  that 
both  of  the  defendants  concurred  in  laying  hands  on  him  and  arresting  him, 
then  the  jury  are  instructed  that  they  should  find  both  the  defendants  guilty, 
etc. :  Held,  that  the  instruction  was  not  erroneous,  in  failing  to  state  what 
would  constitute  the  offence  of  resisting  an  officer,  nor  because  of  the  use  of 
the  word  "any"  before  the  word  "offence."  The  sentence  means  the  same  as 
if  the  language  had  been,  "committed  no  one  of  the  offences." 

2.  Same — whether  assuming  a  fact.  An  instruction  that  "if  the  jury 
believe,  from  the  evidence,  *  *  *  that  both  of  the  defendants  concurred 
in  laying  hands  on  him,"  etc.,  is  not  subject  to  the  objection  that  it  assumes 
as  a  fact  that  the  defendants  did  concur  in  the  act. 

3.  So  an  instruction  that  "if  the  jury  believe,  from  the  evidence,  *  *  * 
that  the  defendants  *  *  *  were  engaged  in  the  common  purpose  of  un- 
lawfully arresting  the  plaintiff,"  is  not  faulty,  as  assuming  the  arrest  was 
unlawful. 

4.  Measuee  op  damages — in  trespass  to  the  person — pecuniary  cir- 
cumstances of  defendant — whether  to  be  considered.  On  the  trial  of  an 
action  of  trespass  for  an  assault  and  battery,  the  plaintiff  may  give  in  evi- 
dence the  pecuniary  circumstances  of  the  defendant,  to  enhance  his  dam- 
ages, and  in  such  case  the  defendant  may  give  counter  evidence  on  the 
subject;  but  unless  such  evidence  is  given  by  the  plaintiff,  the  defendant  has 
no  right  to  introduce  proof  on  that  subject,  even  in  mitigation  of  damages. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  pre* 
siding. 
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Mr.  Charles  A.  Knight,  for  the  plaintiffs  in  error. 
Messrs.  Brandt  &  Hoffman,  for  the  defendant  in  error. 
Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  writ  of  error  brings  before  us  for  review  a  judgment 
of  the  Appellate  Court  for  the  First  District,  affirming  a  judg- 
ment of  the  Superior  Court  of  Cook  county,  for  the  sum  of 
$5000,  lately  recovered  therein  by  Charles  Spangenberg,  de- 
fendant in  error,  against  John  Mullin  and  Peter  McHngh, 
plaintiffs  in  error,  in  an  action  of  trespass  vi  et  armis,  for  an 
assault  and  battery  upon  the  person  of  the  plaintiff. 

The  plaintiff,  at  the  time  of  the  injury  complained  of,  was 
living  in  Chicago,  and  was  engaged  in  the  grocery  business. 
The  defendants  resided  there  also,  and  were,  at  the  time, 
members  of  the  city  police.  The  evidence  tends  to  show  that 
on  the  night  of  the  10th  of  June,  1882,  at  the  hour  of  about 
eleven  o'clock,  the  plaintiff,  while  standing  on  the  west  side 
of  Wells  street,  and  a  little  south  of  his  residence  and  place 
of  business  on  the  east  side,  discovered  the  defendants  on  the 
opposite  side  of  the  street  and  a  little  south  of  where  he  was 
then  standing,  dragging  a  man  along  the  street,  in  a  northerly 
direction.  On  discovering  them,  plaintiff  crossed  the  street, 
and  went  over  to  his  own  premises,  getting  there  a  little  ahead 
of  them.  The  man  the  defendants  were  dragging  was  in  a 
drunken  and  helpless  condition,  making  no  resistance  what- 
ever, so  that  by  a  mere  looker-on  it  could  not  have  been  told 
whether  he  was  dead  or  alive,  but  for  the  occasional  groans 
that  escaped  him  as  he  was  being  rapidly  and  recklessly 
dragged  over  the  rough  street.  As  they  passed  along  in 
front  of  his  premises,  the  plaintiff  hailed  the  officers,  and 
told  them  it  was  a  shame  to  treat  one  as  they  were  treat- 
ing the  man  in  their  custody,  or  something  to  that  effect. 
The  officers  retorted  in  an  insulting  and  abusive  manner, 
whereupon  the  plaintiff  told  them  he  would,  on  the  following 
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morning,  report  them.  This  seemed  to  exasperate  them,  so 
that  they  came  up  to  him,  and  Mullin  seized  him  by  the 
throat  and  choked  him  for  some  time,  and  then  let  him  go, 
when  plaintiff  went  into  a  saloon  adjoining  his  premises,  and 
called  on  an  acquaintance  to  come  and  identify  him,  stating 
that  he  was  going  along  with  the  officers.  The  latter  had 
followed  him  into  the  saloon,  and  McHugh  arrested  him. 
While  he  was  thus  under  arrest,  and  being  held  by  McHugh, 
Mullin  came  up  and  struck  him  a  violent  blow  upon  the  head 
with  a  club,  which  felled  him  to  the  floor  in  a  senseless  con- 
dition. The  blow  upon  the  head  produced  an  ugly  wound, 
from  which  the  blood  flowed  freely.  After  some  little  delay, 
plaintiff  was  carried  out  of  the  saloon  and  laid  down  upon 
the  sidewalk,  in  a  helpless  and  almost  senseless  condition, 
the  wound  still  bleeding  profusely.  Upon  reviving  somewhat, 
he  was  taken  to  the  police  station,  where  the  defendants  pre- 
ferred against  him  the  baseless  charge  of  interfering  with  an 
officer,  of  which  he  was  subsequently  acquitted.  From  the 
police  station  the  plaintiff  was  taken  home,  where  he  was, 
by  reason  of  the  injuries  received,  confined  to  his  bed  from 
Saturday  (the  day  on  which  the  assault  occurred)  till  the 
following  Wednesday. 

Upon  the  whole,  the  evidence  tends  to  show  an  unjustifiable 
and  wanton  assault  upon  the  plaintiff,  resulting  in  serious 
injury,  under  circumstances  of  almost  unparalleled  aggrava- 
tion. It  is  true,  some  matters  of  aggravation  are  denied  by 
the  defendants,  but  they  are  uncorroborated  by  others.  With 
this  conflict,  however,  we  have  no  concern. 

With  respect  to  the  errors  of  law  complained  of,  there  is 
little  to  be  said.  The  trial  court,  at  the  instance  of  the  plain- 
tiff, gave  the  jury  the  following  instructions : 

"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
had  not  committed  any  offence  alleged  in  the  defendants' 
pleas,  and  that  both  of  the  defendants  concurred  in  laying 
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hands  on  him  and  arresting  him,  then  the  jury  are  instructed 
that  they  should  find  both  the  defendants  guilty,  and  assess 
the  plaintiff's  damages. 

"If  the  jury  believe,  from  the  evidence  and  under  the  in- 
structions herewith  given,  that  the  defendants,  McHugh  and 
Mullin,  were  both  engaged  in  the  common  purpose  of  unlaw- 
fully arresting  the  plaintiff,  and  that  McHugh  had  laid  hold  of 
the  plaintiff,  and  that  Mullin  immediately  afterwards,  m  pur- 
suance of  said  common  purpose  of  unlawfully  arresting  said 
plaintiff,  struck  said  plaintiff  with  a  club,  and  that  said  strik- 
ing was  done  in  the  presence  of  McHugh,  and  that  McHugh 
did  not  try  to  prevent  the  same,  but,  on  the  contrary  thereof, 
adopted  and  approved  said  act  of  said  Mullin  in  striking  said 
plaintiff,  then  the  jury  are  instructed  that  said  McHugh  is 
as  responsible  in  this  action  for  said  striking  as  is  Mullin." 

— And  it  is  claimed  that  in  this  there  wTas  error. 

In  addition  to  the  plea  of  the  general  issue  the  defendants 
filed  four  special  pleas  in  bar  of  the  action,  setting  up,  re- 
spectively, the  following  defences  ;  First,  that  plaintiff  made 
the  first  assault ;  second,  that  he  had  been  guilty  of  a  mis- 
demeanor, and  that  the  defendants  arrested  him  therefor; 
third,  that  the  defendants,  as  police  officers  of  the  city,  were 
conveying  to  the  nearest  police  station  a  person  who  had 
been  duly  arrested  on  a  charge  of  having  committed  a  mis- 
demeanor, when  the  plaintiff  interfered  with  the  defendants 
in  the  discharge  of  their  duties  as  such  police  officers,  and 
that  the  defendants  thereupon,  for  the  cause  aforesaid,  ar- 
rested the  plaintiff.  The  fourth  plea  is  substantially  the 
same  as  the  third. 

It  is  objected  that  the  first  of  these  instructions  is  vicious, 
because  it  does  not  inform  the  jury  what  would  constitute  the 
offence  of  resisting  an  officer.  The  language  of  the  instruc- 
tion substantially  conforms  to  the  language  used  in  framing 
the  issues  presented  by  the  pleas,  and  that  was  sufficient. 
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If  the  defendant  desired  to  eliminate  the  questions  of  law 
involved  in  these  issues,  and  have  them  laid  down  by  the 
court  to  the  jury,  they  should  have  prepared  appropriate 
instructions  for  that  purpose,  and  have  asked  the  court  to 
give  them  to  the  jury.  Not  having  done  this,  there  is  no  just 
cause  for  complaint  on  the  ground  suggested. 

It  is  further  objected  that  this  instruction  in  effect  tells 
the  jury,  if,  under  the  evidence,  they  "can  say  that  Spangen- 
berg  did  not  commit  the  first  assault,  or  was  not  guilty  of  a 
misdemeanor,  or  was  not  guilty  of  a  breach  of  the  peace,  or 
had  not  violated  any  one  of  the  ordinances,  then  the  defend- 
ants are  not  guilty."  The  criticism  is  founded  upon  the  use 
of  the  expression,  "any  offence,"  it  being  contended  that  it  is 
used  in  that  connection  in  the  sense  of  "one  out  of  many," 
which  is  one  of  Webster's  definitions,  and  it  is  insisted  that, 
taken  in  that  sense,  the  instruction  required  the  jury  to  find 
the  defendants  guilty  if  there  was  a  single  one  of  the  offences 
named  which  Spangenberg  had  not  committed.  The  objec- 
tion taken  to  the  instruction  is  clearly  hypercritical.  The 
expression,  "had  not  committed  any  offence  alleged  in  the 
defendants'  pleas,"  obviously  means  the  same  as  if  the  lan- 
guage had  been,  "had  committed  no  one  of  the  offences,"  etc., 
and  the  jury,  we  have  no  doubt,  so  understood  it.  This  being 
so,  it  follows  there  is  nothing  in  the  criticism. 

It  is  also  claimed  this  instruction  assumes  as  a  fact  that 
the  defendants  concurred  in  laying  hands  on  the  plaintiff. 
This  objection  may  be  disposed  of  by  the  simple  statement 
there  is  no  just  foundation  for  the  claim.  In  short,  we  think 
the  instruction  is  not  obnoxious  to  any  substantial  objection. 

As  to  the  second  instruction,  it  is  claimed  that  it  assumes 
the  arrest  was  unlawful.  This  claim  is  not  well  founded. 
The  language  of  the  instruction  is,  "if  the  jury  believe,  from 
the  evidence,  *  *  *  that  the  defendants  *  *  *  were 
engaged  in  the  common  purpose  of  unlawfully  arresting  the 
plaintiff,"  etc. 
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Objections  of  like  character  are  made  to  other  instructions 
on  behalf  of  plaintiff,  which,  for  reasons  already  stated,  must 
be  disposed  of  in  the  same  way. 

•The  only  other  point  made  by  plaintiffs  in  error  which  we 
deem  of  sufficient  importance  to  notice,  is  one  relating  to  the 
admissibility  of  evidence.  On  the  trial,  the  plaintiffs  in  error 
offered  to  show,  by  way  of  mitigation  of  damages,  the  pecu- 
niary circumstances  of  McHugh,  no  evidence  of  that  character 
having  been  offered  by  the  plaintiff.  On  objection  by  the 
plaintiff,  the  court  held  the  evidence  improper,  and  excluded 
it  from  the  jury,  and  the  defendants  excepted.  Counsel  for 
plaintiffs  in  error  maintain  that  the  ruling  of  the  court  upon 
the  admissibility  of  the  evidence  offered  is  erroneous,  and  in 
support  of  the  position  cite  McNamara  v.  King,  2  Gilm.  432, 
and  1  Sutherland  on  Damages,  page  745.  The  citation  from 
Sutherland  seems  to  be  in  point,  but  none  of  the  authorities 
cited  in  support  of  the  text  sustain  it,  except  the  case  of 
Johnson  v.  Smith,  64  Maine,  553.  In  all  the  other  cases  cited 
the  evidence  was  offered  by  the  plaintiff,  and  not  by  the  de- 
fendant, except  in  one  or  two  cases,  where  the  record  fails  to 
show  how  the  question  arose ;  and  the  case  just  cited,  which 
does  sustain  the  text,  seems  not  to  have  been  concurred  in 
by  a  full  bench.  Evidence  of  this  character,  even  when 
offered  by  the  plaintiff  for  the  purpose  of  enhancing  the  dam- 
ages, is  held  inadmissible  by  many  courts  and  text  writers  of 
high  standing,  but,  nevertheless,  we  have  recognized  the  con- 
trary rule,  and  have  no  disposition  to  depart  from  it ;  but 
under  the  present  state  of  authorities  we  are  not  inclined  to 
extend  the  rule  beyond  its  present  limits. 

Where  a  plaintiff  entitled  to  vindictive  damages  offers  no 
evidence  of  the  defendant's  wealth  with  a  view  of  enhancing 
them,  he  in  effect  says,  "I  ask  no  damages  against  the  de- 
fendant except  as  a  mere  individual,  without  any  regard  to 
his  property  or  estate,  whether  it  be  much  or  little," — and  in 
that  kind  of  a  case  the  jury  have  no  right  to  give  any  more 
10—112  III. 
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damages  than  they  would  if  it  had  affirmatively  appeared  the 
defendant  was  without  pecuniary  resources.  But  where  the 
testimony  is  offered  by  the  plaintiff,  he  does  it  for  the  pur- 
pose of  enhancing  the  damages.  By  offering  it  he  in  effect 
says,  "I  ask  in  the  way  of  damages  something  more  than  I 
would  be  entitled  to  recover  from  the  defendant  as  a  mere 
individual,  without  regard  to  his  pecuniary  circumstances." 
In  doing  this,  the  plaintiff  tenders  a  new  issue  of  fact,  which 
opens  up  the  question  to  both  sides.  The  McNamara  case, 
supra,  like  many  others  that  might  be  cited,  simply  supports 
the  proposition  that  in  an  action  like  this  the  plaintiff  may, 
if  he  sees  proper  to  do  so,  offer  such  testimony, — and  that 
case  was  cited  by  this  court  with  approval  in  Chicago  v.  Mar- 
tin, 49  111.  241,  Peters  v.  Lake,  66  id.  206,  White  v.  Murtland, 
71  id.  250,  and  Drohn  v.  Brewer,  77  id.  280;  but  in  none  of 
those  cases,  nor  any  we  have  been  able  to  find  in  this  court, 
is  the  right  of  a  defendant  recognized  to  offer  evidence  of 
this  character  as  an  independent  defence,  and  not  by  way 
of  rebuttal.  To  us  there  seems  a  manifest  impropriety  in  it, 
and  we  can  not,  therefore,  yield  our  assent  to  it. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Vernon  Sanford  et  al. 

v. 

Gilbert  Finkle. 

Filed  at  Ottawa  November  17,  1884. 

1.  Divesting  of  legal  title — surrender  and  destruction  of  deed — 
equity  of  second  grantee.  A  husband,  after  having  received  a  deed  for  a 
lot  from  his  wife's  parents,  surrendered  the  deed  to  them  for  the  purpose  of 
having  them  convey  the  lot  to  his  wife,  and  his  deed  was  destroyed,  it  having 
never  been  recorded,  and  a  new  one  made  to  his  wife,  in  which  he  accpiiesced 
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for  seventeen  years  before  suing  for  a  deed:  Held,  that  the  surrender  of 
his  deed  by  the  husband,  and  the  making  of  one  to  his  wife,  did  not  divest 
his  legal  title,  but  passed  an  equitable  title  to  his  wife,  which  a  court  of  equity 
would  protect. 

2.  Settlement — by  husband  upon  wife — what  amounts  to  a  settlement. 
Where  a  husband  surrenders  his  deed  for  land  to  his  grantors,  to  enable  them 
to  convey  the  same  to  his  wife,  which  is  done,  and  his  deed  destroyed,  this 
will  amount  to  a  settlement  by  him  upon  her,  in  equity.  It  is  an  equitable 
gift  that  a  court  of  equity  will  sustain. 

3.  Same — consideration  to  support  such  a  settlement.  Marriage  is  a 
sufficient  consideration  for  a  settlement  upon  a  wife,  and  so  is  an  existing 
marriage  relation,  if  it  in  nowise  affects  the  claims  of  existing  creditors. 

4.  Adveese  possession — as  between  husband  and  wife.  Many  years 
after  a  husband  had  surrendered  to  the  grantors  his  deed  for  land,  and  had 
them  convey  to  his  wife,  in  which  arrangement  he  acquiesced  for  seventeen 
years,  he  filed  a  bill  to  cancel  the  deed  to  his  wife,  and  to  compel  the  grantors 
to  convey  to  him.  His  long  possession  was  set  up  as  affording  a  presump- 
tion of  his  ownership,  and  as  giving  ground  to  have  his  wife's  deed  set  aside 
as  a  cloud  on  his  title:  Held,  that  as  his  possession  was  not  adverse  to  the 
wife,  it  could  not  avail,  and  that  she,  residing  with  him  all  the  time,  was  in 
possession  to  the  same  extent  that  he  was. 

5.  ^Ratification— by  acquiescence  in  act  done.  Where  a  deed  to  a  man 
after  delivery  is  left  by  him  with  the  grantors,  and  they  destroy  the  same  and 
make  another  to  his  wife,  the  fact  that  he  acquiesces  in  the  same  for  over 
seventeen  years,  and  makes  no  complaint  until  after  a  family  dissension  arose, 
affords  evidence  of  his  ratification  of  the  arrangement. 

6.  Homestead — of  husband  and  wife  in  each  other's  property.  A  hus- 
band has  an  unquestioned  legal  right  to  live  with  his  wife  and  enjoy  property 
by  him  settled  upon  her  as  a  homestead,  as  fully  as  if  the  title  was  in  him- 
self. So  has  the  wife  the  same  rights  of  homestead  in  property  of  which  he 
has  the  legal  title. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  John  V.  Eustace,  Judge,  presiding. 

Mr.  Wm.  Barge,  and  Mr.  John  D.  Campbell,  for  the  appel- 
lants: 

The  surrender  of  the  deed  by  the  grantee,  and  its  cancel- 
lation, and  the  making  of  a  new  deed  by  the  grantor  to  the 
wife  of  the  first  grantee,  by  his  consent  and  direction,  vested 
the  equitable  title  in  the  wife.     Commonwealth  v.  Dudley,  10 
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Mass.  402;  Holbrook  v.  Tirrell,  9  Pick.  104;  Lawrence  v. 
Stratton,  6  Cusb.  165;  Barrett  v.  Thorndike,  1  Greenlf.  73; 
Patterson  v.  Yeaton,  47  Maine,  308 ;  Thompson  v.  Ward,  1 
N.  H.  9. 

The  re-delivery  by  the  grantee,  to  his  grantor,  of  an  un- 
recorded deed,  with  the  intention  and  for  the  express  purpose 
of  having  the  same  cancelled,  and  of  re-vesting  the  title  in 
the  grantor,  re-vests  the  title  accordingly.  Dodge  v.  Dodge, 
33  N.  H.  487 ;  Bank  v.  Eastman,  4:4c  id.  438 ;  Farrar  v.  Farrar, 
4  id.  191;  Mussey  v.  Holt,  4  Foster,  248;  Howard  v.  Huff- 
man, 3  Head,  564;  Nason  v.  Grant,  8  Shepley,  160;  Wiley 
v.  Christ,  4  Watts,  199 ;  Browne  on  Statute  of  Frauds,  sec. 
60 ;  2  Wharton  on  Evidence,  sec.  861 ;  Mallory  v.  Stoddard, 
6  Ala.  801 ;  Thompson  v.  Thompson,  9  Ind.  323 ;  Dukes  v. 
Spangler,  35  Ohio  St.  119. 

Many  cases  hold  that  a  grantee  who  voluntarily  consents 
to  the  destruction  of  his  deed  shall  not  have  affirmative  relief 
under  it.  Dukes  v.  Spangler,  35  Ohio  St.  119 ;  2  Wait's  Ac- 
tions and  Defences,  510 ;  3  Washburn  on  Eeal  Prop.  (4th  ed.) 
305.  This  is  based  on  an  estoppel.  Farrar  v.  Farrar,  4  N.  H. 
191 ;  Trull  v.  Skinner,  17  Pick.  213. 

This  case  is  not  within  the  Statute  of  Frauds,  because  the 
contract  was  at  least  partially  executed.  Wiley  v.  Christ,  4 
Watts,  199. 

A  specific  performance  of  a  parol  contract  for  the  sale  of 
land  may  be  decreed,  notwithstanding  the  Statute  of  Frauds, 
where  the  consideration  has  been  paid  and  possession  taken. 
Ramsey  v.  Liston,  25  111.  114;  McDowell  v.  Lucas,  97  id.  489 ; 
Bright  v.  Bright,  41  id.  97 ;  Bonhannon  v.  Bonhannon,  96  id. 
591 ;  Browne  on  Statute  of  Frauds,  sec.  60. 

The  possession  of  the  husband,  after  the  destruction  of  his 
deed  and  a  conveyance  to  his  wife,  was  not  adverse.  Com- 
monwealth  v.  Dudley,  10  Mass.  406. 
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Mr.  C.  L.  Sheldon,  and  Mr.  C.  J.  Johnson,  for  the  appellee : 

Many  of  the  cases  cited  by  appellants  are  where  the  grantee 
sold  the  premises  to  a  third  person  for  value,  and  he  is  there- 
fore estopped.  Such  are  Commonwealth  v.  Dudley,  10  Mass. 
406,  Holbrook  v.  Tirrell,  9  Pick.  104,  Lawrence  v.  Stratton,  6 
Cush.  165,  and  1  Greenlf.  73.  Patterson  v.  Yeaton,  47  Maine, 
308,  was  where  the  first  grantee  surrendered  an  unrecorded 
deed  to  the  grantor,  and  the  property  was  then  sold  to  a  third 
person  without  notice  of  the  prior  deed. 

At  common  law,  the  cancellation  of  a  deed  by  consent  of 
parties  will  not  divest  the  grantee,  or  invest  the  grantor  with 
an  estate  that  has  once  vested.  Wilson  v.  Hill,  13  N.  J.  Eq. 
143 ;  Fonder  v.  Sage,  46  Barb.  000 ;  Parker  v.  Kane,  4  Wis. 
30;  Hinchcliffv.  Herrman,  18  id.  130;  Wilkie  v.  Wilkie,  28 
id.  296;  Hilmert  v.  Christian,  29  id.  104;  Bogie  v.  Bogie,  35 
id.  659;  Hentch  v.  Hentch,  9  Mass.  307;  Souverby  v.  Arden, 
1  Johns.  Ch.  240 ;  Nicholson  v.  Halsey,  id.  417 ;  Jackson  v. 
Page,  4  Wend.  417 ;  Jackson  v.  Anderson,  id.  585 ;  Kellogg 
v.  Rand,  11  Paige,  59 ;  Ruyner  v.  Hilson,  6  Hill,  469 ;  Kim- 
ball v.  Grey,  47  Ala.  230 ;  Dukes  v.  Spangler,  35  Ohio  St. 
119;  Jeffers  v.  Philo,  id.  173;  Starr  v.  Starr,  1  id.  321. 

Twenty  years'  possession  and  payment  of  taxes  make  a 
perfect  title.  Weber  v.  Anderson,  73  111.  440 ;  Kerr  v.  Hitt, 
75  id.  59;  Hale  v.  Gladf elder,  52  id.  94;  Childs  v.  Davis,  58 
id.  411.  And  one  holding  under  such  a  title  may  come  into 
court  to  remove  the  record  title.  Hinchman  v.  Whetstone, 
23  111.  185;  Raivson  v.  Fox,  65  id.  206;  1  Story's  Eq.  Jur. 
(12th  ed.)  685,  note;  Arrington  v.  Liscomb,  34  Cal.  365; 
Marston  v.  Rowe,  39  Ala.  722 ;  Moody  v.  Holcomb,  26  Texas, 
714. 

There  being  neither  fraud  nor  injury  in  this  case,  there 
can  be  no  estoppel.  Flower  v.  Elwood,  66  111.  438  ;  People  v. 
Broivn,  67  id.  435 ;  Davidson  v.  Young,  38  id.  135 ;  Dorlarque 
v.  Cress,  71  id.  380 ;  Chandler  v.  White,  84  id.  435. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Some  time  in  1860,  appellants,  Sanford  and  wife,  conveyed 
to  appellee,  Finkle,  who  was  their  son-in-law,  a  lot  in  San- 
fordville.  Finkle  claims  he  purchased  the  lot,  and  paid  a 
consideration  of  two  dollars  for  it ;  but  the  grantors  contend 
it  was  conveyed  as  a  gift.  The  grantee  took  immediate  pos- 
session, and  improved  the  property,  and  he  and  his  family 
have  occupied  it  as  a  home  ever  since.  The  deed  conveying 
the  lot  was  never  recorded.  In  the  early  part  of  1861,  Finkle 
went  to  Idaho,  leaving  his  family  behind,  and  did  not  return 
till  the  fall  of  that  year.  The  deed  was  taken  by  Sanford 
and  wife,  on  the  29fch  of  February  of  that  year,  to  one  Lucky, 
a  notary  public,  and  it  was  destroyed,  and  they  executed  a 
deed  for  the  same  land  to  Nancy  Finkle,  their  daughter,  and 
the  wife  of  complainant,  which  latter  deed  was  duly  recorded. 
On  the  14th  day  of  April,  1881,  Finkle  filed  this  bill  to  have 
the  deed  to  his  wife  cancelled,  and  to  have  a  deed  made  by 
Sanford  and  his  wife  to  himself,  for  the  land  in  controversy. 
He  alleges  that  in  his  absence  Sanford  and  wife  obtained  the 
deed,  had  it  destroyed,  and  conveyed  the  land  to  his  wife, 
without  his  knowledge  or  consent.  This  they  deny,  and  claim 
that  in  view  of  his  trip  to  Idaho  he  voluntarily  brought  and 
delivered  the  deed  to  them,  with  the  request  that  they  should 
take  it  to  Lucky  and  have  a  deed  prepared  to  Mrs.  Finkle, 
and  that  they  execute  it,  and  destroy  their  deed  to  him.  On 
a  hearing,  on  the  bill,  answers,  replications  and  proofs,  the 
circuit  court  decreed  the  relief  prayed  by  the  bill,  and  San- 
ford and  wife  perfected  an  appeal  to  this  court,  and  assigned 
as  error  the  granting  of  the  prayer  of  the  bill. 

A  careful  examination  of  the  evidence  convinces  us  that 
appellee  did  deliver  or  return  the  deed  to  appellants,  and 
they  destroyed  it,  and  conveyed  the  land  to  Mrs.  Finkle,  and 
in  doing  so  they  acted  under  his  directions.  The  evidence  is 
irreconcilably  conflicting,  but  we  think  that  it  preponderates 
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in  favor  of  the  defence.  Where  the  title  is  vested  by  deed  in 
a  person  claiming  under  it,  the  court  never  disturbs  the  title 
unless  it  clearly  and  satisfactorily  appears  that  another  is 
entitled  in  equity  to  the  land.  In  the  conflict  in  the  evidence 
it  can  not  be  said  that  appellee  has  clearly  established  his 
theory  of  the  case,  but,  on  the  contrary,  the  evidence,  we 
think,  preponderates  against  him. 

The  weight  of  the  evidence,  then,  establishing  the  fact  that 
appellee  did  surrender  the  deed  to  appellants,  and  that  the 
deed  to  his  wife  was  made  under  his  directions,  would  not 
divest  his  legal  title ;  but  the  question  arises  whether  it  did 
not  vest  the  equitable  title  in  his  wife,  so  that  he  is  precluded 
from  claiming  the  equitable  title.  In  chancery  an  equitable 
title  may  be  set  up  as  a  complete  defence  against  a  legal 
title.  Does,  then,  his  wife,  by  the  arrangement,  hold  such 
an  equitable  title  ?  If  so,  a  court  of  equity  will  not  interfere 
to  divest  her  of  that  title  or  of  her  apparent  legal  title. 

It  is  urged  that  there  was  no  consideration  to  support  the 
arrangement.  This  is  manifestly  a  misconception.  It  has 
ever  been  held  that  marriage  is  a  sufficient  consideration 
for  a  settlement  on  a  wife,  as  against  all  but  existing  liens. 
And  it  is  equally  well  settled  that  an  existing  marriage  rela- 
tion is  a  sufficient  consideration  to  support  a  settlement  by 
a  husband  on  his  wife,  if  it  in  nowise  affects  the  claims  of 
existing  creditors.  All  such  settlements  are  sustained,  both 
at  law  and  in  equity.  This  is  especially  true  where  the  set- 
tlement is  consummated.  After  the  arrangement  has  been 
carried  into  execution,  a  court  of  chancery  will  not  aid  the 
donor,  when  he  changes  his  mind,  to  resume  the  title  to  the 
property  thus  settled.  In  such  cases  it  will  not  afford  him 
relief.  This  was  such  a  settlement,  in  equity.  Although  ap- 
pellee may  be  invested  with  the  legal  title  to  the  property,  it 
is  an  equitable  gift  made  at  his  own  request  and  under  his 
directions,  and  equity  is  required  to  sustain  it.     Had  his  wife 
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filed  a  cross-bill,  she  would  have  had  the  right  to  a  decree  for 
a  deed  from  him  releasing  his  legal  title  to  her. 

But  it  is  urged  that  appellee's  long  possession  gave  him  the 
right  to  hold  the  land  as  against  his  wife ;  that  it  amounted 
to  a  bar  of  the  Statute  of  Limitations,  and  after  such  a  length 
of  possession  he  must  be  presumed  to  be  the  owner,  and  that 
the  deed  to  his  wife  should  be  cancelled  as  a  cloud  on  his 
title,  and  appellants  should  be  compelled  to  convey  to  him, 
so  as  to  clothe  him  with  the  evidence  of  ownership.  The 
objection  to  this  proposition  is,  that  his  possession  was  not 
adverse  to  his  wife.  She  was  in  possession  to  the  same  ex- 
tent as  he  was,  and  was  in  possession  under  the  deed  from 
her  parents,  which  was  delivered  to  and  received  by  her  soon 
after  its  execution.  She  is,  in  every  respect,  as  fully  entitled 
to  invoke  long  and  actual  possession  as  he  is.  In  this  respect 
he  has  no  advantage.  If  time  may  be  relied  on  to  bar  the 
relief,  she  may  insist  on  his  laches  in  delaying  the  exhibiting 
of  his  bill.  He  admits  that  he  knew  the  conveyance  had 
been  made  to  her  some  seventeen  years  before  filing  his  bill. 
This,  under  the  facts  of  the  case,  is  strong  evidence  that  he 
acquiesced  in  her  claim  and  ownership.  But  to  break  the 
force  of  this  presumption  he  says  that  he  did  not  know  that 
the  deed  conveying  the  property  to  him  had  been  destroyed. 
He  knew  that  appellants  had  conveyed  to  his  wife,  and  seems 
to  have  been  so  well  satisfied  with  the  arrangement  that  he 
took  no  steps  to  learn  the  true  condition  of  his  title  for  about 
seventeen  years,  and  not  then  until  friendly  relations  ceased 
between  him  and  his  mother-in-law.  After  such  acquiescence, 
unexplained,  we  are  justified  in  believing  that  he  acquiesced 
in  the  arrangement,  and  intended  it  to  have  full  effect,  until 
friendly  relations  were  broken  off  between  him  and  Mrs.  San- 
ford, and  he  then  became  dissatisfied,  and  determined  to 
reclaim  the  title,  if  he  could  recover  the  title  by  legal  pro- 
ceedings. 
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It  is  urged,  that  to  sustain  this  arrangement  would  he  viola- 
tive of  the  Homestead  law, — that  it  requires  all  releases  or 
waivers  of  its  provisions  to  be  in  writing,  and  executed  accord- 
ing to  its  specific  requirements,  which  was  not  done  in  this 
case.  There  was  no  release  of  the  homestead,  or  right  to 
enjoy  the  property  as  such.  Appellee  has  the  legal  and 
unquestioned  right  to  live  with  his  wife,  and  to  occupy  the 
premises  as  a  homestead  as  fully  as  if  the  title  was  in  him. 
It  then  follows,  that  he  did  not  release  his  right  to  occupy  it 
jointly  with  his  wife  as  a  homestead.  Were  the  title  vested 
in  him,  she  would  have  the  same  right  to  homestead  in  his 
property  as  he  has  in  hers.     There  is  no  force  in  this  position. 

A  large  number  of  authorities  have  been  cited  on  both 
sides,  but  we  refrain  from  reviewing  them,  because  all  the 
cases  are  unlike  this  in  their  essential  features.  Here,  appel- 
lee attempted  to  place  the  legal  title  in  his  wife  as  a  settle- 
ment. Having  failed  in  that,  he  did  undeniably  vest  her  with 
an  equitable  title,  which  will  be  sustained  and  protected. 

It  is  urged  that  Mrs.  Finkle  has  not  appealed,  and  appel- 
lants can  not  urge  error  in  the  decree  against  her.  As  we 
understand  it,  they  do  not  urge  errors  committed  against  her, 
but  against  themselves.  Appellee  filed  his  bill  against  them 
for  the  purpose  of  compelling  them  to  convey  the  land  to 
him,  and  the  court  decreed  that  they  should,  and  to  reverse 
that  decree  they  appeal.  But  failing  to  obtain  the  relief 
sought  against  appellants,  his  decree  for  the  cancellation  of 
the  deed  to  his  wife  does  not  give  him  the  desired  relief,  and 
it  must  therefore  fail  with  the  refusal  of  relief  against  appel- 
lants. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  circuit  court  to  dismiss  the  bill. 

Decree  reversed. 
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William  Hill 

v. 

Sarah  A.  Eeno  et  al. 

Filed  at  Ottawa  May  10,  1883. 

1.  Partition — of  the  right  to  partition — whether  it  is  discretionary 
with  the  court.  Where  a  case  is  fairly  brought  within  the  law  authorizing  a 
partition,  the  right  to  partition  is  imperative,  and  absolutely  binding  upon 
courts  of  equity.  They  are  not  clothed  with  such  discretion  as  that,  under 
a  given  state  of  facts,  they  may  grant  the  relief  or  refuse  it,  and  yet  commit 
no  error.  To  invoke  this  equitable  remedy  is  a  matter  of  right,  and  not  of 
mere  grace. 

2.  Same — as  between  a  lessee  of  premises,  who  also  holds  the  fee  in  a 
part  of  the  reversion,  and  other  tenants  in  common.  The  lessee  of  real 
estate,  the  reversion  in  fee  of  which  is  in  several  tenants  in  common,  can,  by 
purchasing  a  part  of  the  reversion,  and  taking  an  assignment  thereof  to  him- 
self, demand,  as  a  matter  of  right,  a  partition  in  chancery,  even  though  such 
partition  will  necessarily  result  in  a  sale  of  the  premises. 

3.  So  where  a  lessor  of  premises  died,  leaving  several  heirs  at  law,  to 
whom  the  property  descended,  upon  the  purchase  by  the  lessee,  of  the  fee 
in  the  reversion  belonging  to  one  of  the  heirs,  he  acquired  a  right  to  have 
partition,  as  against  the  heirs  who  retained  their  shares,  and,  if  necessary  to 
the  making  of  partition,  to  have  the  entire  premises  sold. 

4.  Same — effect  of  a  sale  on  the  rights  of  the  respective  owners,  as  to 
the  leasehold  estate.  In  such  case  the  purchase  by  the  lessee,  of  the  interest 
of  one  of  the  heirs  in  the  reversion  in  fee,  would  operate  as  a  merger,  pro 
tanto,  of  the  term,  and  consequently  all  covenants  in  the  lease,  to  pay  rent, 
taxes,  etc.,  would  thereby  be  extinguished  as  to  the  part  purchased  by  him. 
But  this  would  in  nowise  affect  the  respective  rights  under  the  lease,  of  those 
of  the  heirs  who  still  retained  their  interest  in  the  reversion.  As  to  them, 
and  their  several  shares  in  the  property,  the  lease  and  all  its  provisions  would 
remain  in  force  and  effect  just  as  though  no  merger  or  extinguishment  had 
taken  place,  each  of  them  holding  his  rights,  under  the  lease  in  severalty, 
having  no  interest  in  or  concern  with  the  rent  belonging  to  the  others. 

5.  In  the  event  that  a  partition  could  be  effected  only  through  the  instru- 
mentality of  a  sale  of  the  premises  and  a  distribution  of  the  proceeds  of  such 
sale  among  the  several  parties  in  interest,  the  mere  fact  that  difficulties  may 
arise  in  the  adjustment  of  the  distribution,  or  inconveniences,  or  even  pos- 
sible losses  result  from  the  change  in  the  relations  of  the  parties  to  the  estate, 
by  reason  of  a  sale,  will  in  nowise  affect  the  absolute  right  to  have  partition- 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Campbell  &  Custer,  for  the  appellant : 

In  case  a  sale  is  decreed,  can  it  be  made  of  the  whole 
premises  subject  to  the  lease,  as  an  entirety,  or  must  the  un- 
divided interest  of  appellees  be  sold  subject  to  the  lease,  and 
the  undivided  interest  of  appellant  be  sold  free  from  the  lease  ? 
If  the  assignee  of  the  lease  were  not  connected  with  the  free- 
hold, any  one  of  the  tenants  in  common  would  be  entitled  to 
partition,  and  the  sale  would  be  subject  to  the  unexpired  lease. 
Scoville  v.  Hilliard,  48  111.  453 ;   Fight  v.  Holt,  80  id.  84. 

On  the  question  of  merger  of  the  leasehold  interest  of  ap- 
pellant in  the  freehold,  counsel  cited  Richardson  v.  Hocken- 
hull,  85  111.  124;  Worcester  National  Bank  v.  Cheeney,  87  id. 
602 ;  Campbell  v.  Carter,  14  id.  286 ;  Mtna  Life  Ins.  Co.  v. 
Case,  89  id.  1T0 ;  Dunphy  v.  Riddle,  86  id.  22 ;  James  v. 
Morey,  2  Cow.  246  ;  Freeman  v.  Paul,  3  Greenlf.  260  ;  Dough- 
erty v.  Jack,  5  Watts,  456. 

It  is  only  by  decreeing  the  continued  existence  of  the  lease 
as  an  entirety  that  equal  and  exact  justice  can  be  done  to 
the  parties,  and  then  a  sale  should  be  subject  to  the  lease. 
Would  a  sale  of  the  premises  in  any  manner  be  so  inequita- 
ble, as  to  appellees,  that  a  court  of  chancery,  administering 
the  statute  law  on  partition,  would  refuse  to  decree  such  sale  ? 
To  establish  the  affirmative  of  this,  it  must  appear  not  only 
that  appellees  would  be  injured  thereby,  but  that  there  is 
something  in  the  law  itself,  or  in  the  relations  of  these  parties, 
which  prevents  or  estops  appellant  from  claiming  his  right  to 
a  partition  by  a  sale.     Hilliard  v.  Scoville,  52  111.  449. 

Messrs.  Waite  &  Clarke,  and  Mr.  J.  B.  Skinner,  for  the 
appellees : 

Pending  the  existence  of  the  lease  there  could  be  no  parti- 
tion of  the  premises  by  sale,  and  the  dismissal  of  the  bill 
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was  correct.  Neither  party  to  the  lease,  nor  his  assigns, 
without  mutual  consent,  could  do  any  act,  pending  the  term 
created  by  the  lease,  to  impair  or  extinguish  its  covenants, 
or  the  demised  term.  When  the  two  estates  met  in  appel- 
lant his  leasehold  interest  was  pro  tanto  merged,  and  became 
extinct.  Carroll  v.  Ballance,  26  111.  9 ;  Lansing  v.  Pine,  4 
Paige,  639. 

As  to  instances  where  a  partition  has  been  refused  as 
inequitable  or  in  contravention  of  contract,  etc.,  see  Shillito 
v.  Pullan,  2  Disney,  (Ohio,)  588 ;  Peck  v.  Car  dwell,  2  Beav. 
137;  Cabbage  v.  Franklin,  62  Mo.  364;  SeldenY.  Vermilya,  2 
Sandf.  Ch.  568 ;  Lansing  v.  Pine,  4  Paige,  639. 

The  right  to  partition  under  the  statute  is  not  absolute 
in  all  cases,  even  if  the  parties  have  done  nothing  to  bar  or 
waive  the  right.     Hartman  v.  Hartman,  59  111.  103. 

While  appellees  would  suffer  injustice  by  decreeing  a  par- 
tition by  sale,  appellant  can  suffer  none  at  all  by  a  refusal, 
for  he  is  already  entitled  to  the  exclusive  possession  of  the 
entire  premises  until  the  expiration  of  the  term.  On  a  sale 
appellant  would  occupy  a  better  position  as  a  purchaser  than 
appellees,  who,  on  a  purchase,  would  be  forced  to  invest  their 
money  in  property  the  market  value  of  which  has  been  im- 
paired, and  from  which  they  could  get  no  return  for  over 
nine  years. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  of  the  Superior  Court  of 
Cook  county,  dismissing,  on  the  hearing,  a  bill  brought  by 
William  Hill,  the  appellant,  against  Sarah  A.  Eeno,  Eugenia 
M.  Little,  Charles  A.  Keno  and  Jacob  H.  Little,  the  appellees, 
for  the  partition  of  certain  real  estate  in  the  city  of  Chicago. 

No  controverted  questions  of  fact  arise  upon  this  record. 
The  undisputed  facts  of  the  case  are,  that  Abner  E.  Eeeves, 
being  the  owner  in  fee  of  the  land  in  controversy,  on  the  28th 
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of  January,  1872,  leased  the  same  to  William  Parmelee  for 
a  term  of  twenty  years,  from  the  first  day  of  April  then  next 
following,  at  an  annual  rent  of  $2400  for  the  first  five  years, 
to  be  paid  quarterly.  At  the  expiration  of  the  first  five  years, 
and  at  the  end  of  each  successive  five  years,  a  new  valuation 
or  rental  of  the  premises,  equal  to  six  per  cent  of  their  entire 
value,  was  to  be  fixed  by  arbitrators,  to  be  chosen  as  in  the 
lease  provided.  The  lessee  was  to  pay  all  taxes  and  assess- 
ments, including  water  rates,  and  in  case  of  failure  to  do  so, 
they  were  made  a  lien  upon  the  improvements  to  be  erected 
on  the  premises  by  the  lessee.  The  latter  covenanted  and 
agreed  to  erect  on  the  demised  premises  a  building,  to  be 
worth  at  least  $10,000,  which  the  lessor  agreed  to  purchase 
at  the  end  of  the  term,  at  a  price  to  be  fixed  by  arbitration. 
The  lessee  was  authorized  to  sell  or  assign  his  interest  in  the 
term,  but  the  assignee  was  to  be  bound  by  all  the  covenants 
in  the  lease.  While  this  lease  was  in  full  force,  to-wit,  on 
the  31st  of  October,  1875,  the  said  Abner  Keeves  died  intes- 
tate, seized  in  fee  of  the  reversion  in  said  premises,  leaving 
certain  collateral  relations  as  his  heirs  at  law,  among  whom 
were  his  sisters,  Sarah  A.  Eeno  and  Eugenia  M.  Little,  the 
other  appellees  being  their  respective  husbands.  Having 
acquired,  by  purchase,  the  interests  of  some  of  the  other  heirs 
in  addition  to  what  they  had  inherited  themselves,  Mrs.  Keno 
and  Mrs.  Little,  at  the  time  of  filing  the  present  bill,  respect- 
ively owned  about  one-third  of  the  premises  in  question,  and 
the  residue  belonged  to  the  appellant,  as  hereinafter  shown. 
Parmelee  erected  the  house  on  the  premises,  as  provided 
for  in  the  lease,  and  subsequently  sold  and  transferred  the 
same,  together  with  said  lease,  to  others.  In  1880,  appellant 
purchased  the  leasehold  estate,  together  with  the  building 
thereon,  and  took  an  assignment  of  the  lease.  In  the  follow- 
ing year  he  purchased  and  became  assignee  of  so  much  of 
the  reversion  in  said  premises  as  was  not  owned  by  appellees, 
being  a  fraction  over  a  third  interest.     After  the  commence- 
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merit  of  the  present  suit,  to-wit,  on  the  23d  of  May,  1882, 
appellant  and  appellees  selected  arbitrators,  in  pursuance  of 
the  provisions  of  the  lease,  who  appraised  the  rent  for  five 
years,  from  April  1,  1882,  to  the  satisfaction  of  the  parties, 
respectively,  since  which  time  appellant  has  regularly  paid 
appellees  their  respective  shares  of  the  rent  under  such  ap- 
praisement. It  was  also  stipulated  between  the  parties,  for 
the  purposes  of  the  hearing,  that  the  premises  in  question 
were  not  susceptible  of  division,  except  by  means  of  a  sale 
thereof. 

Under  the  facts  stated  the  simple  question  presented  for 
determination  is,  whether  the  lessee  of  real  estate,  the  rever- 
sion in  fee  of  which  is  in  several  tenants  in  common,  can, 
by  purchasing  a  part  of  the  reversion,  and  taking  an  assign- 
ment thereof  to  himself,  demand,  as  a  matter  of  right,  a 
partition  in  chancery,  when  such  partition  will  necessarily 
result  in  a  sale  of  the  premises. 

Before  giving  a  direct  answer  to  this  question  it  is  proper 
to  determine  the  exact  legal  relations  of  these  parties  with 
respect  to  the  property  in  controversy.  Upon  the  death  of 
Beeves,  the  lessor,  there  was,  by  operation  of  law,  a  sever- 
ance of  the  estate  into  as  many  distinct  freeholds  as  he  left 
heirs  succeeding  to  the  property,  the  share  of  each  depend- 
ing upon  the  nearness  of  the  relation  he  bore  to  the  deceased ; 
but  the  law  did  not,  and  of  necessity  could  not,  ascertain  or 
define  the  boundaries  of  their  respective  estates,  hence  it  left 
them  to  possess  and  occupy  the  premises  as  a  whole,  accord- 
ing to  their  respective  interests,  until  a  partition  could  be 
effected  in  some  mode  authorized  by  law, — in  other  words, 
upon  the  death  of  Eeeves  his  heirs  at  law  succeeded  to  the 
property  in  question  as  tenants  in  common.  The  same  law, 
therefore,  which  clothed  them  with  the  title  to  the  property 
imposed  upon  them  and  their  assigns  all  the  inconveniences 
and  hardships  incident  to  the  ownership  of  real  estate  thus 
held.     (Sec.  1,  chap.  39,  Rev.  Stat. ;   1  Washburn  on  Eeal 
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Prop.  (4th  ed.)  653.)  Perhaps  the  most  important  right 
which  the  law  has  annexed  to  this  kind  of  tenancy  is  that  of 
partition.  In  very  ancient  times  this  right,  at  least  at  law, 
was  confined  exclusively  to  lands  held  in  parcenary,  and  as 
parceners  always  acquired  title  by  inheritance,  it  followed 
the  right  extended  only  to  estates  in  fee.  But  the  law  in 
this  respect  was  changed  by  an  act  of  the  British  parliament, 
as  early  as  31  Henry  VIII,  extending  the  right  of  partition 
to  estates  of  inheritance,  in  joint  tenancy,  and  in  common. 

But  it  is  not  necessary  to  go  back  to  the  common  law,  and 
ancient  British  statutes  made  in  aid  thereof,  in  support  of 
the  right  in  question  in  this  State,  for  it  is  expressly  con- 
ferred by  our  own  legislature.  Section  1,  chapter  106,  of 
the  Kevised  Statutes,  provides,  "that  when  lands,  tenements 
or  hereditaments  are  held  in  joint  tenancy,  tenancy  in  com- 
mon, or  co-parcenary,  whether  such  right  or  title  is  derived 
by  purchase,  devise  or  descent,  or  whether  any  or  all  of  the 
claimants  are  minors  or  of  full  age,  any  one  or  more  of  the 
persons  interested  therein  may  compel  a  partition  thereof,  by 
bill  in  chancery,  as  heretofore,  or  by  petition  in  the  circuit 
court  of  the  proper  county,"  etc.  Since  the  statute  gives  to 
every  tenant  in  common  of  a  freehold  estate  the  right  to 
coercive  partition  by  bill  in  chancery,  as  the  right  had  existed 
and  been  enforced  by  courts  of  equity  before  the  passage  of 
the  act,  it  is  important  to  determine,  with  some  particularity, 
the  true  limits  of  chancery  jurisdiction  over  the  subject  as  it 
exists,  independently  of  statutory  provisions.  While  there  is 
considerable  controversy  among  authors  as  to  when  courts 
of  equity  first  assumed  jurisdiction  in  partition  cases,  and 
also  as  to  the  true  grounds  of  the  jurisdiction,  yet  all  con- 
cede that  it  is  of  very  ancient  origin,  extending  back  to  the 
time  of  Elizabeth,  and  that  no  branch  of  equity  jurisdiction 
is  more  universally  recognized  or  firmly  established  than  it  is. 

But  the  material  question,  so  far  as  the  case  in  hand  is 
concerned,  is,  is  this  right  to  partition  imperative  and  abso- 
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lutely  binding  upon  courts  of  equity  where  a  case  is  fairly 
brought  within  the  law  authorizing  a  partition,  or  are  courts 
of  equity  clothed  with  such  discretion  that,  under  a  given 
state  of  facts,  they  may  grant  the  relief,  or  refuse  it,  and  yet 
commit  no  error, — or,  differently  put,  when  they  may  grant 
the  relief  without  committing  an  error,  are  they  bound  to 
do  it?     That  they  are  so  bound  we  think  is  fully  shown  by 
the  general  current  of  authorities.     Freeman,  in  his  work 
on  Co-tenancy  and  Partition,   sec.  424,  in  discussing  this 
question  says :     "It  is  now  certain  that  unless,  when  the 
titles   of  the  respective  parties   are   spread  before  a  court 
of  equity,  it  can  see  that  there  are  legal  objections  to  the 
complainant's  title,  he  can  demand,  as  a  matter  of  right,  that 
it  proceed  with  the  'partition."     No  question  is   made  as  to 
the  sufficiency  of  appellant's  title  in  this  case.     In  Smith  v. 
Smith,  10  Paige,  470,  it  is  declared  that  partition  is  as  much 
a  matter  of  right  in  equity  as  it  is  at  common  law.     In 
5  Wait's  Actions  and  Defences,  the  author  lays  down  the  rule 
in  these  words  :     "Tenants  in  common  have  an  absolute  right 
to  a  division  of  the  land  held  in  common,  notwithstanding 
inconveniences  may  thereby  result  to  the  other  tenants,  or  if 
partition  can  not  be  made,  to  a  sale,  and  division  of  the  pro- 
ceeds, " — citing  many  authorities  in  support  of  it.    Bispham, 
one  of  the  most  polished  and  accurate  of  modern  law  writers, 
in  discussing  this  subject,  in  his  work  on  Equity,  (2d  ed.) 
p.  532,  holds  this  language  :    "This  jurisdiction  was  assumed 
some  time  about  the  reign  of  Elizabeth,  and  became  so  well 
established,  both  in  England  and  the  United  States,  that  to 
invoke  this  equitable  remedy  has  become  a  matter  of  right, 
and  not  of  mere  grace."     In  support  of  the  text  numerous 
authorities  are  cited  which  fully  sustain  it.     See,  also,  to  the 
same  effect,  2  Leading  Cases  in  Equity,  pt.  1,  p.  906,  et  seq. 
In  Howey  et  al.  v.  Goings,  13  111.  95,  this  court  cite  with 
approval  the  following  language  held  by  the  court  in  Parker 
v.  Gerard,  Amb.  236,  namely:     "That  such  a  bill"  (being  a 
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bill  in  equity  for  partition)  "is  a  matter  of  right,  and  there  is 
no  instance  of  not  succeeding  in  it  but  where  there  is  not 
proof  of  title  in  plaintiff. "  It  will  be  thus  seen  that  this 
court  at  an  early  day  placed  itself  in  line  with  the  general 
current  of  authority  on  this  question,  in  strong  and  emphatic 
terms. 

Notwithstanding  the  rule  as  stated  is  almost  universally 
conceded,  nevertheless  there  are  certain  well  recognized  modi- 
fications of  it.  For  instance,  if  an  estate  should  be  devised 
or  otherwise  conveyed  to  two  or  more,  upon  the  express  con- 
dition that  it  should  not  be  subject  to  partition,  or  if  several 
tenants  in  common,  or  joint  tenants,  should  covenant  between 
themselves  that  the  estate  should  be  held  and  enjoyed  in  com- 
mon only,  equity  would  not,  in  the  absence  of  special  equities, 
award  a  partition  at  the  suit  of  some  of  the  parties,  against 
the  objections  of  the  others ;  and  where  the  title  of  the  com- 
plainant is  doubtful, — or,  in  other  words,  where  he  does  not 
show  a  clear  right  to  partition, — it  will  not  be  awarded.  So 
where  several  persons  had  purchased  land,  with  a  view  of 
selling  it  out  into  lots  for  building  ground,  according  to  a 
certain  plan,  and  it  was  agreed  among  them  that  neither  of 
them  should  dispose  of  his  share  except  in  a  certain  manner, 
it  was  held,  in  a  suit  by  the  representatives  of  one  of  the 
parties  against  the  survivors,  that  the  agreement  barred  the 
right  to  partition.  Peck  v.  Car  dwell,  2  Beav.  137.  See,  also, 
in  this  connection,  Cubbage  v.  Franklin,  62  Mo.  364;  Selden 
v.  Vermilya,  2  Sandf.  (N.  Y.)  568. 

The  principle  which  seems  to  underlie  all  these  cases  is, 
that  equity  will  not  award  a  partition  at  the  suit  of  one  in 
violation  of  his  own  agreement,  or  in  violation  of  a  condition 
or  restriction  imposed  upon  the  estate  by  one  through  whom 
he  claims.  The  objection  to  partition  in  such  cases  is  in  the 
nature  of  an  estoppel.  It  is  supposed  by  counsel  for  appel- 
lees that  some  such  defence  arises  out  of  the  relations  of  the 
parties  to  this  record,  which  renders  it  inequitable  to  grant 
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the  relief ;  but  just  what  he  or  those  under  whom  he  claims 
have  done  to  deprive  him  of  the  right  of  partition,  the  most 
valuable  of  all  rights  incident  to  such  an  estate,  counsel  have 
not  satisfactorily  shown. 

Laying  aside  any  vague  or  general  notions  we  may  have 
with  respect  to  the  merits  of  this  case,  let  us  look  at  the 
evidence  itself  to  see  if  any  such  estoppel  exists,  and  if  so, 
the  precise  grounds  upon  which  it  rests.  In  the  first  place, 
it  is  to  be  observed  that  Parmelee,  the  original  lessee,  entered 
into  no  covenant  or  agreement,  for  himself  or  his  assigns, 
that  he  or  they  would  not  purchase  the  reversion,  or  any 
part  of  it,  after  the  execution  of  the  lease,  and  no  one  pre- 
tends that  under  the  general  law  there  was  anything  illegal 
or  inequitable  in  doing  so.  It  follows,  therefore,  that  appel- 
lant, as  assignee  of  the  lessee,  had  a  clear  legal  and  equita- 
ble right  to  acquire  his  interest  in  the  reversion  as  he  did. 
By  his  purchase  he  became  tenant  in  common  of  the  free- 
hold and  inheritance  with  appellees,  and,  so  far  as  the  right 
to  partition  is  concerned,  he  unquestionably  acquired  the 
same  right  which  the  heirs  had  from  whom  he  purchased. 
Now,  it  is  manifest  that  either  of  the  heirs,  upon  the  death  of 
Eeeves,  could,  notwithstanding  the  lease  made  by  him,  have 
compelled  a  partition,  by  bill  in  equity,  against  the  objections 
of  all  the  other  heirs  and  the  owner  of  the  term  combined, 
although  the  partition  would  have  resulted  in  a  sale  of  the 
premises,  and  consequently,  if  not  purchased  by  appellees,  in 
depriving  them  of  their  shares  of  the  rent  and  of  all  interest 
in  or  power  to  enforce  the  covenants  in  the  lease, — a  matter 
to  which  great  importance  seems  to  be  attached  by  appellees' 
counsel.  If  either  of  the  heirs  might,  through  the  instru- 
mentality of  a  court  of  equity,  have  accomplished  this  with- 
out any  violation  of  appellees'  rights, — and  this  is  not  at  all 
questioned, — upon  what  principle  can  it  be  contended  that 
appellant,  the  assignee  of  such  heir,  may  not  do  the  same 
thing,  for,  at  the  very  farthest,  he  asks  to  do  nothing  more 
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than  what  is  conceded  the  heir  might  have  done?  The 
ordering  of  a  sale  of  the  premises  will  not  necessarily  deprive 
appellees  of  their  rights  under  the  lease.  They  have  the 
same  right  to  purchase  them  that  any  one  else  has,  and  if 
they  are  struck  off  to  another  for  more  than  they  are  worth, 
or  for  more  than  appellees  are  willing  to  give,  appellees  will 
get  the  benefit  of  the  enhanced  price.  As  these  matters  are 
always  taken  into  account  by  purchasers  seeking  investment 
for  capital,  viewed  as  a  business  transaction,  it  is  to  be  pre- 
sumed that  the  interest  on  the  purchase  money  during  the 
term  would  be  about  an  equivalent  for  the  rent,  in  which 
event  appellees  would  lose  nothing. 

We  agree  with  counsel  for  appellees  on  the  question  of 
merger.  We  think  it  clear,  from  the  authorities,  that  upon 
appellant's  purchase  of  his  interest  in  the  reversion  there 
was  a  merger,  pro  tanto,  of  the  term,  and  consequently  the 
covenants  to  pay  rent,  taxes,  assessments,  etc.,  were  thereby 
extinguished  as  to  the  part  purchased  by  him.  (Taylor  on 
Landlord  and  Tenant,  sec.  502 ;  Carroll  v.  Ballance,  26  111. 
19.)  But  we  do  not  agree  with  counsel  for  appellees  as  to 
all  the  consequences  which  they  assume  will  flow  from  such 
merger.  As  we  understand  it,  the  merger  of  the  term  and 
extinguishment  of  the  covenants  as  to  appellant's  interest 
did  not,  and  does  not,  at  all  affect  the  respective  rights  of 
appellees  under  the  lease.  As  to  them,  and  their  several 
shares  in  the  property,  the  lease  and  all  its  provisions  are  in 
force  and  effect  just  as  though  no  merger  or  extinguishment 
had  taken  place,  and  will  so  remain  as  long  as  they  continue 
to  be  owners  of  the  reversion.  But,  as  we  have  just  seen, 
like  all  tenants  in  common  of  real  estate  not  susceptible  of 
partition  except  through  the  instrumentality  of  a  sale,  they 
are  liable  to  lose  all  interest  in  the  estate  unless  they  will 
pay  as  much  or  more  for  it  at  the  sale  than  any  one  else.  As 
already  seen,  by  the  death  of  Beeves  there  was  a  severance  of 
the  freehold  and  inheritance  into  as  many  distinct  estates  as 
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there  were  heirs,  and  an  apportionment  of  the  rent  between 
them  according  to  their  respective  interests.  After  such 
apportionment  of  the  rent  neither  of  the  heirs  had  any  inter- 
est in  or  concern  with  the  rent  belonging  to  the  others,  and 
upon  appellant's  purchase  of  the  shares  of  some  of  these 
heirs,  it  relieved  him  from  the  payment  of  so  much  of  the  rent 
as  would  have  been  due  them  but  for  his  purchase ;  but  his 
liability  as  to  the  other  heirs  and  their  assigns  remained 
precisely  as  it  did  before.  Taylor  on  Landlord  and  Tenant, 
(Tth  ed.)  sec.  385 ;   Crosby  v.  Loop,  13  111.  625. 

Counsel  for  appellees  say  in  their  brief :  "By  the  merger 
of  the  leasehold  into  the  fee  as  to  part  of  the  premises,  the 
covenants  to  pay  rent  and  all  taxes  and  assessments  on  that 
portion  so  merged  have  been  forever  extinguished,  so  that 
whoever  should  buy  the  premises  as  an  entirety  would  take 
them  in  a  very  unsatisfactory  condition.  The  sale  would  be 
made  subject  to  the  lease,  and  as  appellant  has  a  lease  on 
two-thirds  of  the  premises  until  April  1,  1892,  and  as,  from 
the  nature  of  the  premises,  it  would  be  impossible  to  lease 
an  undivided  third  to  any  other  tenant,  that  portion  would  be 
not  only  entirely  non-productive  during  the  next  nine  years, 
but  at  the  same  time  require  the  purchaser  to  pay  out  large 
sums  for  taxes  and  assessments."  This  is  a  misapprehen- 
sion. The  purchaser,  in  the  case  supposed,  would  have  the 
same  right  to  occupy  and  enjoy  the  premises,  in  proportion 
to  his  interest  in  the  present  estate,  as  the  lessee  himself; 
and  if  the  lessee  assumed  the  exclusive  possession,  he  would 
be  bound  to  account  to  the  purchaser  for  something  over 
one-third  of  their  rental  value,  or  the  purchaser  might  rent, 
as  is  often  done,  his  third  interest,  either  to  the  lessee  or  a 
third  party.  A  tenant  in  common  has  the  same  right  to  sell 
or  lease  his  estate  as  an  owner  in  severalty  having  exclusive 
possession.  Freeman,  in  his  work  on  Co-tenancy,  sec.  220, 
says:  "Co-tenants  may  lease  either  to  one  another  or  to 
strangers.     They  may  all  concur  in  the  lease,  or  each  may 
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lease  his  moiety  separately.  If,  however,  the  lessors  be  co- 
parceners, or  tenants  in  common,  the  lease  operates  as  the 
separate  demise  of  each,  and  must  be  so  treated, " — and  this  is 
the  well  recognized  doctrine  on  the  subject. 

The  further  statement  of  counsel,  that  appellant  "being 
in  possession  of  an  undivided  two-thirds  by  virtue  of  his 
lease,  must,  of  course,  get  the  benefits  of  the  whole  of  the 
premises,  as  in  that  way  alone  could  he  secure  his  rights  to 
an  undivided  two-thirds,"  is  therefore  wholly  unwarranted. 
It  may  be  conceded  that  inconveniences,  and  even  losses, 
might  occur  by  reason  of  the  state  of  things  suggested,  but 
they  would  not  necessarily  happen,  and  they  are  only  such 
inconveniences  and  possible  losses  as  are  incident  to  such 
ownership  of  property,  and  all  property  is  liable  to  become 
subject  to  this  species  of  ownership.  Whoever,  therefore, 
succeeds  to  an  estate  thus  circumstanced,  whether  by  descent 
or  purchase,  while  accepting  the  benefits  which  it  confers 
must  submit  to  all  such  inconveniences  and  losses  as  are 
incident  to  property  thus  held. 

So  far  all  the  questions  we  have  discussed  are  clearly  set- 
tled by  the  authorities  in  the  way  we  have  stated,  leaving  no 
real  ground  for  controversy.  There  is  a  single  point,  how- 
ever, to  notice,  which  presents  the  only  difficulty  or  matter  of 
doubt  in  the  case.  It  is  conceded  if  partition  is  awarded 
the  premises  are  to  be  sold,  and  if  so,  of  course  must  be  sold 
as  an  entirety,  subject  to  the  lease,  for  we  are  satisfied  the 
statute  does  not  contemplate  any  other  kind  of  sale.  This 
being  so,  if  the  value  of  the  shares  of  appellees,  which  are 
alone  subject  to  the  lease,  are  thereby  enhanced,  it  is  clear 
that  a  division  of  the  proceeds  of  the  sale  in  proportion  to 
their  shares  in  the  fee  would  not  be  equitable  to  them  ;  and 
if  the  converse  of  this  hypothesis  is  true, — that  is,  if  their 
shares  are  worth  less,  by  reason  of  being  subject  to  the 
lease, — they  would  receive  more  than  they  are  entitled  to  if 
the  proceeds  were  divided  in  that  ratio.     What  is  here  said 
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of  the  shares  of  appellees  subject  to  the  lease,  with  a  slight 
modification  of  the  language,  of  course,  is  equally  applicable 
to  appellant's  share  without  the  lease.  It  may  well  be  that 
the  shares  in  the  fee  now  held  by  appellant,  if  bought  by  a 
stranger,  being  divested  by  the  merger  of  all  right  to  demand 
rent  under  the  lease  from  the  lessee,  and  of  all  right  to  de- 
mand of  the  lessee  payment  of  taxes  or  assessments,  are  less 
valuable  than  had  no  merger  occurred.  It  may  be  that  the 
mere  right  to  occupy  and  use  the  premises  in  common  with 
the  lessee  of  the  shares  held  by  appellees  is  not  so  valuable  as 
would  have  been  the  rights  under  the  lease  had  no  merger  oc- 
curred. These  are  questions  which  pertain  to  the  distribution 
of  the  proceeds,  and  not  to  the  right  to  have  partition  made. 
If  it  be  true  that  by  the  merger  of  the  lease  pro  tanto,  men- 
tioned above,  the  value  of  the  shares  in  the  fee  held  by  appel- 
lant has  been  impaired,  and  the  value  of  his  leasehold  estate 
has  been  thereby  enhanced,  the  relative  value  of  the  shares  in 
the  fee  held  by  appellant,  (as  they  actually  now  exist,)  and  of 
the  shares  held  by  appellees,  with  the  benefits  of  the  lease,  if 
any,  can  readily  be  ascertained  by  the  master,  and  the  parti- 
tion of  the  proceeds  of  the  sale  should  be  made  upon  this  basis. 

But  does  this  difficulty,  if  it  may  be  so  regarded,  in  the 
absence  of  any  other  valid  objection,  warrant  a  denial  of  the 
right  of  partition  altogether?  Appellees  maintain  that  it 
does,  and  cite  two  cases  that  seem  to  favor  that  view  of  the 
subject,  namely,  Lansing  v.  Pine,  4  Paige,  639,  and  Shillito 
v.  Pullan,  2  Disney,  (Ohio,)  588.  But  it  does  not  appear  the 
statutes  of  the  States  in  which  these  cases  arose,  regulating 
partitions,  are  the  same  as  our  own,  and  even  if  they  were, 
we  would  not  feel  ourselves  absolutely  bound  by  them  in 
giving  effect  or  a  construction  to  our  own  statute. 

But  waiving  this  consideration,  to  which  we  attach  but 
little  importance,  and  viewing  the  question  in  the  light  of  the 
acknowledged  general  principles  which  govern  courts  of  chan- 
cery in  administering  this  branch  of  their  jurisdiction,  we  are 
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unable  to  perceive  how  the  possible  difference  in  the  value  of 
the  shares  of  the  parties,  growing  out  of  the  fact  that  some 
of  them  are  subject  to  an  unexpired  lease  and  others  are 
not,  presents  an  insuperable  obstacle  to  a  partition  of  the 
premises.  It  has  always  been  understood,  and  it  is  so  stated 
in  all  the  text  books  we  have  examined  on  the  subject,  that 
one  of  the  peculiar  and  main  advantages  of  a  partition  in 
equity  over  one  at  law  is,  that  in  the  former  all  inequalities  of 
this  character  may  be  fairly  and  equitably  adjusted.  Where 
an  actual  partition  is  made,  and  there  is  any  inequality  in 
the  value  of  the  shares  not  justified  by  the  interests  of  the 
parties  in  the  estate,  the  court  will  decree  pecuniary  com- 
pensation, called  owelty.  But  where,  from  any  cause,  one's 
share  is  worth  more  than  another's,  and  a  sale  is  ordered, 
the  parties'  rights  are  easily  adjusted  by  a  proper  division  of 
the  proceeds.  Bispham's  Equity,  sees.  491,  492 ;  Freeman 
on  Co-tenacy  and  Partition,  sec.  425. 

Applying  these  principles  to  the  case  in  hand,  if  appellees' 
shares  of  this  property  are  worth  more  by  reason  of  being 
leased,  as  is  contended  by  their  counsel,  is  not  that  fact  sus- 
ceptible of  proof,  and  can  not  the  difference  be  fixed  by  the 
evidence  as  definitely  as  any  other  fact  which  depends  upon 
the  opinions  of  witnesses  ?  We  are  unable  to  perceive  any 
serious  difficulty  in  determining  this  difference,  if  any  such 
exists,  and  when  once  ascertained  there  would  certainly  be 
no  trouble  in  making  distribution  of  the  proceeds  of  the 
property  accordingly.  This  course  would  be  in  strict  con- 
formity with  the  practice  of  courts  of  equity  in  exercising  this 
jurisdiction,  from  the  earliest  times.  Moreover,  after  a  most 
careful  examination  of  the  standard  text  books  on  the  subject, 
we  find  no  such  qualification  or  limitation  in  them  as  that 
contended  for,  and  this  we  regard  as  a  very  significant  fact. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conformity  with  the  views 

here  expressed.  t-,  , 

r  Decree  reversed. 
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Carrie  E.  Dyer  et  al. 

v. 
Myron  Hopkins  et  al. 

Filed  at  Ottawa  November  17,  1884— Rehearing  denied  March  Term,  1885. 

1.  Decree— how  far  conclusive  in  another  suit — as  to  defences  not  in- 
terposed at  the  proper  time.  Adult  defendants  who  have  been  duly  served 
with  process  in  a  suit  to  foreclose  a  mortgage,  and  make  no  defences,  but 
suffer  the  mortgaged  premises  to  be  sold  and  the  time  for  redemption  to 
pass,  will  be  precluded  by  the  decree  in  such  case  from  afterward  defeating 
the  title  derived  under  it  by  alleging  the  defences  of  usury  and  payment  of 
the  mortgage  debt  in  a  subsequent  suit,  unless  they  were  prevented  from 
defending  by  the  complainant  in  the  foreclosure  suit.  It  is  not  enough  that 
some  other  person  induced  them  to  make  no  defence. 

2.  Witness — competency — against  executor  or  devisees.  A  person  hav- 
ing an  undivided  interest  in  fee  in  a  tract  of  land,  and  also  an  estate  of  home- 
Btead  therein,  on  a  bill  filed  by  him  to  set  aside  an  adverse  title  against  parties 
defending  as  executors  and  devisees,  is  not  a  competent  witness  to  testify  to 
statements  and  declarations  of  the  testator  in  his  lifetime,  for  the  purpose  of 
impeaching  the  title  acquired  by  him  to  the  land.  Nor  will  he  be  rendered 
competent  by  any  release  or  transfer  of  his  interest  made  for  that  purpose, 
only. 

3.  Error  will  not  always  reverse— as  to  decree  not  really  affecting 
rights  of  parties.  On  a  bill  by  heirs  of  a  deceased  mortgagor  to  set  aside  a 
foreclosure  sale  as  having  been  made  under  a  decree  obtained  by  fraud,  the 
devisees  of  the  mortgagee  and  purchaser  filed  a  cross-bill,  under  which  a 
transfer  of  the  defendant  in  the  foreclosure  suit  to  a  third  person,  and  a  con- 
veyance by  the  latter  to  such  defendant's  wife,  was  set  aside  and  the  original 
bill  dismissed:  Held,  if  there  was  error  in  setting  aside  the  deed  under  the 
cross-bill,  it  could  work  no  injury,  as  the  title  of  the  mortgagor  was  divested 
by  the  foreclosure  sale. 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  the  Hon. 
Clark  W.  Upton,  Judge,  presiding. 

On  the  14th  of  May,  1879,  Emily  J.  Dyer,  Franklin  E. 
Dyer,  her  husband,  William  Pollock,  Caroline  Knight,  and 
Carrie  E.  Dyer,  filed  their  bill  in  chancery  in  the  office  of  the 
clerk  of  the  circuit  court  of  Kendall  county,  against  John  A. 
Knight,  Thomas  Atherton,  Myron  Hopkins,  and  William  H. 
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Hopkins,  executors,  etc.,  and  on  the  16th  of  December,  1880, 
they  filed,  in  the  same  office,  their  amendment  to  said  bill. 
As  amended,  it  is,  among  other  things,  alleged  in  the  bill, 
that  one  C.  J.  Dyer,  being  the  owner  of  a  tract  of  thirty-seven 
and  three-quarters  acres  of  land  in  Kendall  county,  therein 
particularly  described,  conveyed  the  undivided  half  thereof, 
subject  to  the  mortgage  hereinafter  mentioned,  to  John  A. 
Knight,  and  by  subsequent  conveyances  this  interest  has  been 
conveyed  to  his  wife,  Caroline  Knight;  that  on  the  15th  of 
January,  1863,  Dyer  mortgaged  this  tract  of  land  to  Kobert 
Hopkins,  to  secure  the  payment  of  a  promissory  note  of  that 
date,  payable  four  years  thereafter,  for  $1260,  with  interest  at 
the  rate  of  ten  per  cent  per  annum, — which  note  is  usurious, 
a  considerable  part  thereof  being  for  interest  upon  money 
loaned,  computed  at  the  rate  of  twenty-five  per  cent  per  an- 
num ;  that  Dyer  and  his  wife,  together  with  said  Caroline 
and  John  A.  Knight,  occupied  said  tract  as  a  homestead  until 
the  death  of  said  Dyer  and  his  wife,  (both  of  whom  are  long 
since  deceased,)  and  have  been  so  occupied  by  said  Knight 
and  wife  since ;  that  said  Dyer,  in  his  lifetime,  made  various 
payments  upon  said  note,  amounting,  in  the  aggregate,  to  the 
sum  of  $800,  and  after  his  death  said  John  A.  Knight,  with 
money  equitably  belonging  to  complainants,  in  the  proportion 
of  their  respective  interests  as  heirs  at  law  of  said  Dyer,  paid 
to  said  Kobert  Hopkins  the  balance  that  was  due  upon  said 
note  and  mortgage,  and  fully  satisfied  the  same,  but,  notwith- 
standing their  satisfaction,  said  Hopkins,  conspiring  with 
said  John  A.  Knight  to  cheat  and  defraud  complainants, 
falsely  and  fraudulently  represented  and  proposed  that,  inas- 
much as  said  Dyer  and  wife  were  both  dead,  it  would  be  better 
and  cheaper  for  complainants,  and  would  give  a  better  title 
to  said  land,  for  him  to  file  a  bill  in  the  Kendall  circuit  court 
to  foreclose  the  said  mortgage,  and  that,  on  a  decree  being 
rendered  for  foreclosure  and  sale,  said  land  could  be  sold  at 
master's  sale,  and  thereby  a  perfect  title  could  be  obtained, 
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and  said  John  A.  Knight  could  bid  in  said  tract,  and  convey 
to  each  of  the  complainants  his  or  her  respective  interest  in 
the  same ;  that  the  complainants  then,  having  perfect  confi- 
dence in  the  honesty  and  integrity  of  Hopkins  and  Knight, 
and  believing  said  statements,  assented  to  his  proposals,  and 
said  Hopkins  thereupon,  in  pursuance  of  such  conspiracy, 
on  or  about  the  28th  of  December,  1874,  filed  his  bill  in  the 
circuit  court  of  Kendall  county,  against  the  complainants, 
and  the  defendant  John  A.  Knight,  and  others,  to  foreclose 
the  said  mortgage ;  that  the  complainants  were  served  with 
process,  but  relying  on  the  agreement  aforesaid,  with  said 
Hopkins,  and  his  honesty  and  good  faith  in  the  premises,  etc., 
did  not  appear  and  put  in  their  several  answers  to  the  bill, 
and  afterwards,  on  the  9th  of  January,  1875,  at  the  January 
term,  1875,  of  the  court,  the  defendants  to  said  bill  were  de- 
faulted, and  said  bill  was  taken  for  confessed  as  against  them 
and  each  of  them ;  that  the  amount  due  upon  the  mortgage 
was  found  to  be  $2772.35,  and  it  was  decreed  the  mortgaged 
land  be  sold  for  the  payment  of  the  same,  with  interest  from 
the  date  of  the  decree,  and  that  in  case  of  failure  to  redeem, 
deed  be  given  to  the  holder  of  the  certificate  of  purchase ; 
that  after  such  decree  was  rendered,  the  master  in  chancery, 
on  the  17th  of  April,  1875,  sold  said  premises  to  said  Hop- 
kins, for  $2886,  and  gave  him  a  certificate  of  purchase  ;  that 
complainants,  relying  upon  the  promise  of  Hopkins,  and  be- 
lieving that  he  and  Knight  would  perform  all  that  Hopkins 
had  represented  to  the  complainants  should  be  done,  permit- 
ted Hopkins  to  take  such  certificate  of  purchase,  as  they  had 
previously  permitted  him  to  take  the  decree  in  said  cause,  in 
his  own  name,  without  asserting  their  rights  in  the  premises, 
on  the  full  understanding  and  agreement  with  Knight  and 
Hopkins  that  on  the  payment  of  the  costs  of  the  said  cause 
to  the  clerk  of  the  court,  by  John  A.  Knight,  or  by  furnishing 
the  same  to  Hopkins  so  that'  he  could  pay  the  same,  lie, 
Hopkins,  would  assign  the  certificate  of  purchase  to  said 


Dyer  et  at.  v.  Hopkins  et  at.  171 

Statement  of  the  case. 

Knight,  and  Knight  could  take  the  deed  to  said  premises,  and 
could  then  carry  out  the  agreement  with  the  complainants  in 
regard  to  the  proper  division  of  the  tract  among  them  ;  that 
Knight,  pursuant  to  said  agreement,  paid  to  L.  G.  Bennett, 
clerk  of  said  court,  all  the  costs  in  the  cause,  and  paid  to 
said  Hopkins  all  the  money  that  was  required  to  pay  said 
master  his  commissions  and  all  other  costs  attending  the 
sale,  but  that,  after  the  payment  of  said  costs,  said  Hopkins 
and  Knight  neglected,  from  time  to  time,  to  have  said  certi- 
ficate of  purchase  assigned  to  Knight,  but  stated  to  the  com- 
plainants that  they  were  willing  to  do  so  at  any  time, — that 
it  was  all  right,  and  when  the  master  in  chancery  made  the 
deed  on  the  sale,  it  should  be  executed  to  said  John  A.  Knight ; 
that  said  Caroline  Knight,  and  John  A.  Knight,  her  husband, 
have  continued  in  the  sole  and  peaceable  occupation  of  said 
tract  since  said  sale  and  the  making  of  said  certificate  to 
said  Hopkins.  It  is  then  charged  that  said  John  A.  Knight, 
in  violation  of  said  agreement  and  in  fraud  of  the  rights  of 
the  complainants  in  the  premises,  wholly  neglected  to  procure 
the  assignment  of  said  certificate  from  Hopkins,  and  wholly 
neglected  to  obtain  a  deed  from  the  master  in  chancery  to 
said  tract,  but  that  said  Hopkins,  in  violation  of  his  said 
agreement  with  the  complainants  and  said  Knight,  and  in 
fraud  of  their  rights,  obtained  a  deed  to  himself  on  the  said 
master's  certificate,  but  concealed  knowledge  thereof  from  the 
complainants ;  that  said  Hopkins  died  testate  about  June  1, 
1878,  and  his  executors  and  legatees  are  made  defendants. 
It  is  further  alleged,  that  said  executors  have  commenced  a 
suit  of  forcible  entry  and  detainer,  against  said  Caroline 
Knight,  and  her  husband,  John  A.  Knight,  and  are  attempt- 
ing to  recover  possession  of  said  tract  under  said  master's 
deed  to  Hopkins,  which  suit  was  then  pending  on  the  common 
law  side  of  the  circuit  court  of  Kendall  county.  The  prayer 
is,  that  the  master's  deed  to  Hopkins  be  cancelled  and  de- 
clared for  naught,  that  the  master  in  chancery  be  directed  \q 
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execute  a  deed  to  said  John  A.  Knight,  and  that  said  Knight 
be  decreed  to  convey  to  complainants  their  respective  inter- 
ests in  the  estate,  etc. 

The  adult  defendants,  except  John  A.  Knight,  put  in 
answers  denying  the  material  allegations  of  the  bill,  and  the 
minor  defendants  answered  by  guardian  ad  litem,  also  putting 
in  issue  the  material  allegations  of  the  bill.  The  executors 
and  legatees  of  said  Eobert  Hopkins,  deceased,  thereupon 
filed  their  cross-bill  in  said  cause,  in  which,  after  reciting  the 
prior  pleadings,  they  allege  an  agreement  between  the  execu- 
tors and  said  John  A.  Knight,  whereby  it  was  agreed  that 
said  Knight  should  sell  and  convey  to  said  executors  an  island 
in  Fox  river,  containing  about  ten  acres,  and  surrender  pos- 
session of  said  tract  so  sold  on  foreclosure,  etc.,  as  aforesaid, 
and  conveyed  to  said  Eobert  Hopkins  by  the  master  in  chan- 
cery, within  a  month  or  so,  and  said  executors  should  pay 
him  for  said  island  $200,  and  dismiss  said  suit  of  forcible 
entry  and  detainer;  that  shortly  after  making  such  agree- 
ment, said  executors  took  possession  of  the  said  premises, 
except  the  house  and  barn,  and  held  the  same  for  several 
days,  but  afterwards  John  A.  Knight  evicted  them  therefrom ; 
that  they  are  ready  and  willing  to  pay  the  $200  and  dismiss 
the  forcible  entry  and  detainer  suit,  etc.  It  is  also  alleged 
therein,  that  said  John  A.  Knight  made  a  conveyance  of  an 
undivided  half  of  said  tract  to  said  Caroline  Knight,  through 
one  George  Meredith ;  that  such  conveyances  are  clouds  upon 
the  title  of  complainants.  The  prayer  is,  that  the  agreement 
between  said  executors  and  said  John  A.  Knight  be  decreed 
to  be  specifically  performed,  and  that  the  deed  from  John  A. 
Knight  and  wife  to  Meredith,  and  from  Meredith  to  Caroline 
Knight,  be  cancelled  and  set  aside,  etc.  The  defendants  to 
the  cross-bill  answered,  denying  its  material  allegations. 

Eeplications  were  filed  to  the  several  answers,  and  the 
cause  was  heard  on  bill,  and  amended  and  supplemental  bills, 
and  answers,  and  cross-bill  and  answers,  and  evidence  intro- 
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duced.  The  court  decreed  that  the  bill,  and  amended  and 
supplemental  bills,  be  dismissed,  and  that  the  deeds  of  John 
A.  Knight  and  wife  to  Meredith,  and  of  Meredith  to  Caroline 
Knight,  be  cancelled  and  set  aside.  This  appeal  is  prose- 
cuted from  that  decree,  and  numerous  errors,  raising  the 
questions  discussed  in  the  opinion,  are  assigned. 

Mr.  Chas.  Wheaton,  Mr.  A.  J.  Hopkins,  Mr.  N.  J.  Aldrich, 
and  Mr.  F.  H.  Thatcher,  for  the  appellants,  contended,  from 
the  evidence,  that  the  decree  below  should  be  reversed,  and 
made  the  following  points  of  law : 

Where  a  witness  does  not  testify  on  his  own  motion  or  in 
his  own  behalf,  he  is  competent.  Remann  v.  Backmaster,  85 
111.  403;  Funk  v.  Eggleston,  92  id.  515;  Caprez  v.  Trover, 
96  id.  456. 

Husbands  are  competent  witnesses  for  their  wives  in  all 
matters  pertaining  to  the  separate  estate  of  the  wife.  Funk 
v.  Eggleston,  92  111.  515. 

Neither  W.  H.  Hopkins  nor  any  of  the  defendants,  except 
Knight,  were  competent  witnesses  in  this  case  for  the  defend- 
ants. They  all  come  within  the  provisions  of  section  2,  of 
chapter  51,  of  the  Eevised  Statutes,  on  "Evidence  and  Depo- 
sitions." The  complainants  sue  as  heirs  of  C.  J.  Dyer,  de- 
ceased, and  all  the  defendants  who  have  been  sworn  in  this 
case  are  parties  to  the  record,  and  are  interested,  and  are 
called  on  their  own  behalf  and  on  their  own  motion.  They 
are  incompetent.  Stone  v.  Cook,  79  111.  424  ;  Langley  v.  Dods- 
worth,  81  id.  86 ;  Pyle  v.  Oustatt,  92  id.  209. 

Mr.  A.  C.  Little,  and  Mr.  K.  P.  Goodwin,  for  the  appellees, 
after  a  full  discussion  of  the  evidence,  made  the  following 
points  of  law : 

The  second  section  of  the  act  of  1867,  making  parties  wit- 
nesses, with  certain  exceptions,  contemplates  that  both  the 
parties  shall  be  living,  and  have  an  opportunity  to  testify. 
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Boynton  v.  Phelps,  52  111.  219 ;  Langley  v.  Dodsivorth,  81  id. 
86;   Merrill  v.  Atkin,  59  id.  20. 

Knight  was  incompetent  as  a  general  witness  for  complain- 
ants. Marshall  v.  Peck,  91  111.  187;  Pyle  v.  Oustatt,  92  id. 
209  ;  C order ey  v.  Hughes,  6  Bradw.  401 ;  McCann  v.  Atherton, 
106  111.  31 ;  Wagenseller  v.  Prettyman,  12  Bradw.  341 ;  Crane 
v.  Cra>ie,  81  111.  165. 

None  of  the  executors  testified  as  to  any  transactions  ex- 
cept as  to  such  as  have  occurred  since  the  death  of  C.  J. 
Dyer.  As  to  such  transactions  they  are  competent  witnesses. 
Holloway  v.  Galloway,  51  111.  159;  Funk  v.  Eggleston,  92  id. 
515;  Stone  v.  Cook,  79  id.  424. 

But  as  a  matter  of  law,  the  complainants  do  not,  in  the 
sense  of  the  statute,  sue  as  the  heirs  of  C.  J.  Dyer.  This  bill 
is  filed  to  set  aside  a  decree  against  them  personally,  because 
of  frauds  which  they  allege  were  practiced  upon  them  since 
Dyer's  death,  and  since  their  interest  became  vested.  The 
distinction  is  a  material  one,  and  once  seen  determines  the 
question. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

It  is  specifically  alleged  in  the  bill  that  all  who  are  com- 
plainants in  the  present  suit  were  made  defendants  to  the 
bill  to  foreclose,  and  were  properly  summoned,  as  such,  and 
before  the  court  when  the  decree  of  foreclosure  was  rendered. 
They  then  had  an  opportunity  to  set  up  the  defences  of  usury 
and  payment,  and  unless  they  were  prevented  from  doing  so 
by  the  complainant  in  that  suit,  (Bobert  Hopkins,)  they  are 
now  estopped  from  urging  such  grounds  for  relief.  (Thomson 
v.  Morris  et  al.  57  111.  333;  Clubb  et  al.  v.  Wise,  64  id.  157.) 
But  the  bill  alleges  that  "said  Hopkins,  conspiring  with  said 
John  A.  Knight  to  cheat  and  defraud  complainants,  repre- 
sented that,  inasmuch  as  said  Dyer  and  wife  were  both  dead, 
it  would  be  better  and  cheaper  for  complainants,  and  would 
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give  a  better  title  to  said  land,  for  him  to  file  a  bill  in  the 
Kendall  circuit  court  to  foreclose  the  said  mortgage,  and  that 
on  a  decree  being  rendered  for  foreclosure  and  sale,  said  land 
could  be  sold  at  master's  sale,  and  thereby  a  perfect  title 
could  be  obtained,  and  said  John  A.  Knight  could  bid  in  said 
tract,  and  convey  to  each  of  complainants  his  or  her  respect- 
ive interest  in  the  same ;  that  the  complainants,  having  per- 
fect confidence  in  the  honesty  and  integrity  of  Hopkins  and 
Knight,  and  believing  said  statements,  assented  to  his  pro- 
posals,"  etc.;  and  further,  that  they,  "relying  on  the  agree- 
ment aforesaid,  with  said  Hopkins,  and  his  honesty  and  good 
faith  in  the  premises,  etc.,  did  not  appear  and  put  in  their 
several  answers  to  the  bill, "  etc.  It  became,  therefore,  neces- 
sary, upon  the  trial,  to  satisfactorily  prove  these  allegations. 
If  they  were  not  proved,  the  excuse  for  not  putting  in  answers 
to  the  bill  to  foreclose  has  failed,  and  the  complainants  are 
bound  by  the  decree  of  foreclosure  as  to  all  matters  of  defence 
occurriug  anterior  to  the  time  at  which  it  was  rendered. 

We  have  been  unable  to  find  sufficient  competent  evidence 
to  sustain  these  allegations.  John  A.  Knight,  who,  as  we 
shall  hereafter  show,  was  incompetent  to  prove  any  agree- 
ment with  or  declarations  of  Eobert  Hopkins,  is  the  only 
person  whose  evidence  pretends  to  detail  an  agreement  with 
said  Hopkins  in  regard  to  the  foreclosure  and  sale  thereunder, 
but  it  shows  no  agreement  with  the  complainants.  It  shows, 
on  the  contrary,  distinctly,  if  anything,  an  agreement  between 
Hopkins  and  the  witness  alone,  whereby  there  was  to  be  a 
foreclosure  and  sale  thereunder,  to  enable  the  witness  to  cut 
off  and  defeat  all  rights  of  the  complainants  in  the  mortgaged 
property.  On  his  first  examination  he  said,  as  his  evidence 
is  abstracted  by  the  complainants'  counsel:  "After  these 
payments  were  made,  the  way  the  mortgage  came  to  be  fore- 
closed, was  this  :  My  sister-in-law,  Emily  Dyer,  was  up  here. 
I  told  the  doctor  [i.  e.,  Hopkins]  so,  and  asked  him  to  come 
down.    He  did  so,  and  she  wanted  to  know  what  I  would  give 
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lier  to  sign  off  her  right  in  the  place.  I  told  her,  $100,  and 
no  more.  At  the  train,  when  she  went  away,  I  offered  her 
$100  if  she  would  sign'  the  release  to  that  place.  She  would 
not  take  it,  but  offered  to  take  $800.  I  told  her  the  doctor 
proposed  to  administer  on  that  estate  of  C.  J.  Dyer.  I  saw 
the  doctor,  and  had  a  talk  with  him.  He  said  I  could  sell 
the  place  at  a  mortgage  sale,  and  it  would  not  cost  as  much 
as  it  would  to  administer  on  the  estate.  We  sat  down  on  a 
pile  of  lumber  near  the  depot,  and  talked  this  matter  over. 
I  agreed  to  have  it  sold  at  a  mortgage  sale, — that  is,  sell  the 
place  in  controversy  where  I  live.  He  said  it  would  not  cost 
over  $20  to  do  it,  and  that  he  would  get  me  a  good  title.  He 
said  she  didn't  have  anything  or  any  interest  in  the  place ; 
that  she  had  never  done  anything  to  have  any  interest  there ; 
that  my  wife,  Caroline  Knight,  had  always  taken  care  of  the 
old  folks.  This  was  before  filing  the  bill.  We  talked  about 
the  amount  due,  and  he  said  he  had  to  go  a  good  deal  by 
memory,  and  he  said  he  would  sell  it  and  give  me  a  good 
title.  We  didn't  make  any  defence,  for  it  was  for  my  especial 
benefit.  This  was  the  day  that  Emily  Dyer  went  home,  and 
the  foreclosure  was  to  get  the  title  of  the  place  in  me, — that 
was  the  reason  the  bill  was  filed.  Emily  Dyer  is  a  sister  of 
my  wife.  She  and  her  husband  were  living  in  Logan  county. 
There  was  talk  of  taking  out  letters  of  administration  on  the 
estate.  The  doctor  said  it  would  be  cheaper  to  foreclose 
the  mortgage,  and  he  would  sell  it  at  a  mortgage  sale,  so  I 
would  get  a  deed  for  it  and  shut  her  out. "  On  a  subsequent 
examination  the  same  person  testified,  on  cross-examination : 
"At  the  time  the  summons  was  served,  my  wife  knew  all 
about  it,  and  that  the  mortgage  was  paid,  and  I  told  her 
that  she  need  not  look  after  it,  but  that  I  would.  I  told  her 
that  it  was  all  right.  I  had  no  idea  that  the  mortgage  was 
being  foreclosed  for  the  doctor  to  get  any  money  out  of  me. 
Neither  had  my  wife.  If  we  had  thought  of  such  a  thing  we 
would  have  put  in  a  defence  to  the  mortgage.     The  reason 
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we  did  not  put  in  a  defence  to  the  mortgage,  was  because  of 
the  arrangement  with  Dr.  Hopkins." 

But  when  Knight  was  first  examined,  he  was  the  owner  in 
fee,  subject  to  the  mortgage,  of  an  undivided  half  of  the 
mortgaged  property.  When  he  was  next  examined  he  had 
conveyed,  by  quitclaim,  to  Meredith,  and  Meredith,  by  the 
same  kind  of  conveyance,  had  conveyed  this  undivided  half 
to  Knight's  wife.  It  is  shown,  however,  that  this  property 
constituted,  and  was  occupied  by  Knight  and  wife  as,  a  home- 
stead, before  the  conveyance  and  since,  and  up  to  the  time 
of  giving  his  evidence.  He,  then,  must  have  had,  when  last 
examined,  an  estate  of  homestead  in  the  property,  or  at  least 
in  an  undivided  interest  therein.  The  statute  allowing  par- 
ties in  interest  to  testify,  makes  the  exception  that  "no  party 
to  any  civil  action,  suit  or  proceeding,  or  person  directly  inter- 
ested in  the  event  thereof,  shall  be  allowed  to  testify  therein 
of  his  own  motion  or  in  his  own  behalf,  by  virtue  of  the  fore- 
going section,  when  any  adverse  person  sues  or  defends, 
*  *  *  as  the  executor  *  *  *  or  legatee  or  devisee 
of  any  deceased  person."  (Eev.  Stat.  1874,  p.  488,  sec.  2.) 
Indeed,  the  conveyances  from  Knight  to  Meredith,  and  from 
Meredith  to  Knight's  wife,  seem,  and  were  so  found  by  the 
court,  purely  colorable,  and  were,  doubtless,  made  as  releases 
of  his  interest  merely  for  the  purpose  of  rendering  him  com- 
petent as  a  witness.  If  this  was  the  purpose  of  their  execu- 
tion, they  could  not  have  the  intended  effect,  for  it  is  provided 
by  the  seventh  section  of  the  statute  relating  to  evidence 
and  depositions,  (Eev.  Stat.  1874,  p.  490,)  that  "in  any  civil 
action,  suit  or  proceeding,  no  person  who  would,  if  a  party 
thereto,  be  incompetent  to  testify  therein  under  the  provisions 
of  section  2  or  section  3,  shall  become  competent  by  reason 
of  any  assignment  or  release  of  his  claim  made  for  the  pur- 
pose of  allowing  such  person  to  testify."  In  either  view, 
however,  Knight  was  not  competent  to  testify  to  transactions 
occurring  with  and  declarations  of  Hopkins  in  his  lifetime. 
12—112  III. 
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The  opposite  parties  defend  as  executors  and  legatees  of  a 
deceased  person,  and  he  is  himself  directly  interested  in  the 
event  of  the  suit,  and  testifies  in  favor  of  that  interest. 
McCann  v.  Atherton  et  al.  106  111.  31 ;  Plain  v.  Both  et  al. 
107  id.  588. 

Divesting  the  case  of  the  evidence  of  John  A.  Knight,  the 
only  evidence  that  we  can  find  in  the  abstract  upon  the 
question  under  consideration  is  as  follows:  George  Ernst 
testified,  speaking  of  the  foreclosure  and  sale:  "I  had  a 
conversation  with  Dr.  Hopkins  about  the  matter.  I  was 
crossing  the  river  one  morning  with  him.  I  said,  *  Doctor, 
you  are  not  going  to  sell  that  place  of  John's,  are  you?' 
He  said,  'I  have  got  to,  in  order  to  get  him  a  good  title.'" 
C.  J.  Dyer,  a  nephew  of  the  deceased  C.  J.  Dyer,  speaking 
of  the  foreclosure  and  sale,  testified :  "I  met  Hopkins,  and 
asked  him  if  he  was  going  to  sell  them  out,  and  what  for. 
He  said  the  sale  would  get  Knight  a  better  title,  on  account 
of  Franklin  E.  or  Emily  J.  Dyer, — that  the  sale  would  help 
John's  title." 

If,  anywhere  in  this  record,  there  is  evidence  of  a  contract 
between  Hopkins  and  these  complainants  in  regard  to  this 
foreclosure  and  sale,  or  of  an  act  done  or  word  said  to  them 
by  him  to  induce  them  to  not  appear  and  defend  against  the 
foreclosure,  we  have  been  unable  to  find  it.  Conceding,  for 
argument's  sake,  only,  that  as  to  Knight  there  is  such  proof, 
Knight  is  not  complainant  here,  and  he  therefore  neither 
seeks  nor  is  entitled  to  affirmative  relief  under  the  pleadings. 
Nothing  is  shown  to  have  been  done  or  said,  even  by  him,  to 
induce  the  complainants  not  to  appear  and  defend  against 
the  foreclosure  suit ;  and  it  can  not  be  claimed  he  was  acting 
as  their  agent,  for  the  evidence  quite  as  clearly  shows,  as  it 
shows  anything,  that  he  was  intending  by  the  sale  to  cut  off 
their  rights  and  obtain  for  himself  the  entire  title.  The  com- 
plainants have  had  their  day  in  court,  and  having  neglected 
to  interpose  their  defence  against  the  mortgage  then,  they 
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can  not  now  be  allowed  to  urge  the  same  matters  as  grounds 
for  affirmative  relief. 

We  are  unable  to  say  the  decree  on  the  cross-bill  is  not 
authorized  by  the  evidence ;  but  whether  so,  or  not,  if  we  are 
right  in  what  we  have  said  as  to  the  relief  sought  under  the 
original  and  supplemental  and  amended  bills,  these  complain- 
ants are  not  prejudiced  thereby.  That  decree  takes  nothing 
from  them  to  which  they  would  otherwise  be  entitled. 

The  decree  is  affirmed. 

Decree  affirmed. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam  :  We  have  considered  the  several  reasons  as- 
signed for  a  rehearing  in  the  petition,  and  still  remain  of  the 
opinion  heretofore  announced. 

If  it  shall  be  conceded  to  be  proved,  as  is  in  the  petition 
suggested,  that  John  A.  Knight,  with  the  knowledge  and  ap- 
proval of  his  wife,  Catharine,  and  as  her  agent,  as  well  as 
for  himself,  entered  into  a  contract  with  Hopkins,  whereby 
to  have  the  title  to  the  property  in  controversy  so  vested  in 
himself  as  to  cut  off  the  title  of  the  heirs  at  law  of  Dyer,  it 
may  be  answered,  first,  that  is  not  the  case  made  by  the  bill, 
and  so  a  decree,  as  prayed  by  the  bill,  can  not  be  rendered 
thereon ;  and  secondly,  such  an  agreement  is  iniquitous  and 
fraudulent  as  to  the  heirs  at  law  of  Dyer,  and  so  is  insus- 
ceptible of  enforcement  in  a  court  of  equity.  If,  also,  we 
shall  concede  that  as  to  Carrie  E.  Dyer  and  the  other  heirs 
at  law  of  Dyer,  Knight  was,  as  is  in  the  petition  contended, 
a  competent  witness,  it  is  sufficient  to  answer,  as  is  shown 
in  the  foregoing  opinion,  that  his  evidence  does  not  prove,  as 
to  them,  the  allegations  of  the  bill.  But  the  rule  of  chancery 
practice  whereby  parties  were  allowed  to  testify,  was  limited 
to  cases  where  their  evidence  could  not  be  used  in  their  own 
favor.     {Bragg  v.  Geddes,  93  111.  39.)     Here,  the  interests  of 
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the  parties,  on  the  case  made  by  the  bill,  are  so  interwoven  and 
inseparable  that  it  is  difficult  to  conceive  how  effect  could  be 
given  to  the  evidence  tending  to  prove  the  alleged  agreement, 
with  reference  to  some,  and  not  to  all,  claiming  under  that 
agreement.  Inasmuch  as  the  claim  of  estate  of  homestead 
of  John  A.  Knight  is  coextensive  with  the  claim  of  estate  in 
his  wife,  it  is  impossible  that  his  evidence  in  favor  of  his  wife 
shall  not  equally  be  evidence  in  his  own  favor.  His  interest, 
if  it  be  admitted  that  he  has  no  other  estate  than  that  of 
homestead,  still  exists  in  the  property  to  that  extent ;  and  it 
is  not  separate  and  independent  from  her  estate,  but,  on  the 
contrary,  results  from  or  grows  out  of  it,  so  that  if  her  estate 
fails,  his  must  fail  also.  But  if  he  has  an  interest  or  claim 
in  the  property  separate  and  apart  from  this,  that  only  in- 
creases his  interest  in  the  litigation,  and  renders  it  still  more 
certain  that  he  is  incompetent. 

The  rehearing  is  denied.  Rehearing  denied. 


The  Erie  and  Pacific  Despatch 

v. 

George  Cecil,  Jr.,  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  Contract  —  association  of  railroad  companies — contract  by  one 
company,  whether  binding  on  all.  Where  a  combination  or  association  of 
three  or  four  different  railroad  companies  is  formed  for  the  transportation 
of  freight  and  the  transaction  of  the  business  of  a  common  carrier,  which  is 
conducted  by  the  general  managers  of  each  of  the  component  companies,  as 
in  the  case  of  a  partnership,  so  long  as  one  of  the  companies  acts  within  the 
general  scope  of  its  powers  in  making  contracts  or  performing  other  acts  on 
behalf  of  the  association,  the  association  itself  will  be  bound,  although  the 
particular  company  acting  for  it  has  exceeded  its  authority,  as  tested  by  its 
laws  or  articles  of  association. 

2.  Same— contract  with  carrier  for  rebate  on  freight— of  its  validity. 
A  contract  of  a  railway  company  or  association  of  such  companies,  made  by 
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its  usual  agents,  with  a  shipper,  to  ship  and  carry  a  large  quantity  of  grain 
at  a  reduced  rate,  which  is  five  cents  on  the  hundred  pounds  less  than  the 
customary  rates,  but  that  the  same  should  be  billed  at  the  regular  rates  then 
current  and  the  freight  paid  at  the  latter  rates,  the  difference  in  the  two  rates 
to  be  forthwith  paid  back  to  the  shipper,  is  valid  and  binding  on  the  com- 
pany or  companies  making  the  same. 

3.  Evidence — question  assuming  fact  in  dispute.  It  is  a  general  rule 
that  a  question  to  a  witness  should  not  be  so  framed  as  to  assume  the  exist- 
ence of  a  material  fact  of  which  there  is  no  proof,  particularly  if  the  fact  is 
a  controverted  one,  and  the  person  testifying  is  what  is  known  as  a  "willing" 
witness.  Still,  a  court  of  review  will  not  interfere  with  the  exercise  of  the 
discretion  of  the  judge  who  tries  the  case  in  such  matters,  except  where  it  is 
apparent  the  complaining  party  may  have  been  injured  by  the  ruling. 

4.  So,  in  a  suit  to  recover  a  promised  rebate  of  a  part  of  freight  paid  on 
a  shipment  under  a  special  contract,  the  making  of  which  was  not  disputed, 
but  where  the  authority  of  the  agent  and  question  of  a  ratification  were  in 
dispute,  the  plaintiff  called  his  agent  who  made  the  contract  for  him,  and 
asked  him  this  preliminary  question:  "With  whom  were  the  contracts  for 
the  shipment  of  this  corn  made?" — which  the  court  allowed,  over  the  defend- 
ant's objection:  Held,  that  there  was  no  error  in  allowing  the  question  in 
such  a  case. 

5.  Same — to  prove  authority  of  agent  to  make  a  contract.  Where  the 
power  of  an  agent  to  make  a  contract  is  disputed,  the  most  convenient  and 
natural  course  to  pursue  is,  first,  to  establish  the  fact  that  an  agreement  was 
made,  by  showing  its  terms  and  the  names  of  the  parties  who  officiated  in 
settling  them,  and  then  to  show  that  those  who  assumed  to  act  had  the  requi- 
site authority  to  do  so. 

6.  Same — communications  between  third  persons — on  the  question  of 
authority  of  agent.  On  the  question  of  the  authority  of  a  local  railroad  agent 
to  make  a  special  contract  for  shipping  corn  at  reduced  rates,  the  company, 
denying  the  agent's  authority,  offered  in  evidence  several  telegrams  of  about 
the  date  of  the  contract,  between  its  general  agent  and  another  local  agent, 
tending  to  show  that  the  former  agent  had  refused  to  make  any  reductions 
for  others  on  freight  between  the  same  points:  Held,  that  the  telegrams 
were  properly  excluded,  as  having  passed  between  persons  who  were  strangers 
to  the  contract  in  question. 

7.  Same — articles  of  association  between  railroad  companies — as  bear- 
ing on  the  same  question.  In  a  suit  against  an  association  of  railway  com- 
panies on  a  contract  made  by  a  local  agent  of  one  of  the  companies,  the 
defendant  offered  in  evidence  the  articles  of  agreement  between  the  several 
companies  composing  the  association,  for  the  purpose  of  showing  a  want  of 
power  in  the  local  agents  to  make  the  contract:  Held,  that  they  were  not 
admissible  in  evidence  against  the  plaintiff,  as  the  public  could  not  be  bound 
by  them,  or  the  rules  and  regulations  they  might  contain. 
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8.  Same — letters  between  agents,  as  showing  the  terms  of  a  contract. 
A  letter  of  an  agent  of  a  shipper,  who  made  a  special  contract  with  an  agent 
of  a  railway  company  in  this  State,  for  the  shipment  of  grain,  stating  that 
fact,  and  that  the  railway  agent  would  say  what  length  of  time  would  be 
allowed  to  fill  certain  of  the  cars,  which  was  indorsed  by  the  railway  agent 
addressed:  "Can't  specify  any  time — the  259  cars  for  immediate  shipment," 
the  latter  signing  the  same,  was  admitted  in  evidence  in  behalf  of  the  plaintiff 
in  a  suit  by  the  shipper  to  recover  for  a  rebate  upon  freight  paid,  as  tending 
to  show  the  terms  of  the  contract,  over  a  general  objection  to  its  relevancy: 
Held,  no  error,  and  that  the  letter  with  the  indorsement  was  competent  to 
show  the  contract  as  actually  made,  leaving  the  railway  agent's  authority  to 
be  shown  otherwise. 

9.  Same— telegrams  to  show  ratification  of  contract.  To  prove  the  rati- 
fication of  a  special  contract  made  by  a  station  agent  of  a  railway  company 
in  this  State,  which  company,  with  others,  constituted  an  association  in  the 
nature  of  a  partnership,  it  appearing  that  the  general  manager  of  the  same 
company  approved  such  contract,  the  plaintiff  offered  in  evidence  three  tele- 
grams between  the  general  manager  of  the  railway  company  and  the  general 
manager  of.  the  association,  showing  that  though  the  first  had  exceeded  his 
orders,  the  latter  would  protect  him:  Held,  that  the  telegrams  were  compe- 
tent evidence  on  that  question. 

10.  Same — performance  of  contract  made  by  an  agent  as  evidence  of 
ratification.  Where  the  general  manager  of  an  association  of  railway  com- 
panies has  notice  of  the  existence  and  terms  of  a  special  contract  for  trans- 
porting grain  at  a  reduced  rate,  made  by  an  agent  of  one  of  the  associated 
companies,  and  afterward  furnishes  cars  and  transports  the  grain,  this  is  evi- 
dence from  which  a  ratification  of  the  special  contract  may  be  found. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — - 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Eollin  S.  Williamson,  Judge,  presiding. 

Messrs.  Willard  &  Driggs,  for  the  appellant. 

Messrs.  Walker  &  Carter,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  15th  of  December,  1882,  George  Cecil,  Jr.,  and 
William  E.  Anthony,  the  appellees,  brought  an  action  of 
assumpsit  in  the  Superior  Court  of  Cook  county,  against  the 
appellant,  the  Erie  and  Pacific  Despatch,  an  association  of 
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railway  companies,  for  an  alleged  breach  of  a  special  con- 
tract, whereby,  it  is  claimed,  the  defendant  agreed  to  pay  the 
plaintiffs  a  special  rebate  on  certain  shipments  of  freight 
made  by  them  over  the  defendant's  lines  of  road.  The  cause 
was  tried  before  the  court  and  a  jury,  resulting  in  a  verdict 
and  judgment  for  the  plaintiffs  for  $8644.86,  which  judg- 
ment, on  appeal,  was  affirmed  by  the  Appellate  Court  for  that 
district,  and  the  defendant,  by  further  appeal,  brings  the  case 
here  for  review. 

The  declaration  charges,  in  substance,  that  the  plaintiffs, 
on  the  15th  of  April,  1881,  through  their  agent,  John  F. 
Morgan,  made  and  entered  into  a  contract  with  the  defend- 
ant, a  common  carrier  and  association  consisting  of  the  New 
York,  Lake  Erie  and  Western  Kailroad  Company,  the  Cleve- 
land, Columbus,  Cincinnati  and  Indianapolis  Railway  Com- 
pany, the  Indianapolis  and  St.  Louis  Railroad  Company,  and 
the  Illinois  Midland  Railway  Company,  whereby  the  defendant 
agreed  to  furnish  the  plaintiffs  a  large  number  of  cars,  to-wit, 
two  hundred  and  eighty- six,  for  the  transportation  of  grain 
from  Peoria,  Illinois,  to  Jersey  City,  New  Jersey,  and  upon 
completion  of  which  service  and  labor  defendant  was  to  re- 
ceive from  plaintiffs  the  sum  of  twenty-two  and  a  half  cents 
per  hundred  pounds  of  grain  so  transported,  it  being  further 
agreed  that  the  defendant  was  to  bill  said  grain  to  plaintiffs 
at  the  regular  rates  then  current  for  similar  service,  which 
said  regular  rates  plaintiffs  were  thereupon  to  pay  to  defend- 
ant, and  defendant  then  and  there  promised  the  plaintiffs, 
upon  their  payment  of  such  regular  rates  to  the  defendant, 
that  it,  the  defendant,  would  forthwith  repay  to  plaintiffs  the 
difference  between  the  said  regular  rates  and  the  said  sum  of 
twenty-two  and  a  half  cents  for  each  one  hundred  pounds  of 
grain  so  transported  as  aforesaid.  The  declaration  then  pro- 
ceeds, by  appropriate  averments,  to  show  a  performance  of 
the  contract  on  the  part  of  the  plaintiffs,  and  a  breach  by  the 
defendant,  in  neglecting  and  refusing  to  repay  to  the  plaintiffs 
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the  difference  between  the  current  rates  and  the  contract 
price  for  the  transportation  of  said  grain,  which  is  averred 
to  be,  in  the  aggregate,  $8368.80. 

The  evidence,  we  think,  tends  to  establish  the  material 
facts  in  the  declaration,  as  above  charged. 

It  is  said  by  appellant's  counsel,  in  the  commencement  of 
their  written  argument:  "The  only  questions  seriously  con- 
troverted below,  were,  first,  whether  the  appellant  contracted 
or  ratified  a  contract  to  repay  to  appellees  the  difference 
between  the  current  rate  and  a  rate  of  twenty-two  and  a  half 
cents  per  hundred  pounds,  and  if  so,  whether  such  contract, 
if  made,  was  valid  and  binding  on  appellant.  In  the  trial 
court  both  questions  were  determined  in  favor  of  appellees, 
and  they  had  judgment  for  $8644.86.  The  Appellate  Court 
having  affirmed  the  judgment,  the  first  of  the  two  questions 
mentioned  is,  of  course,  eliminated,  except  so  far  as  the  same 
shall  be  found  involved  in  the  rulings  of  the  trial  court  upon 
the  admission  and  rejection  of  testimony,  and  the  giving, 
refusing  and  modifying  of  instructions."  This  statement  of 
counsel  we  accept  as  correct,  and  as  showing  the  true  status 
of  the  case  in  this  court.  The  second  question  thus  referred 
to  as  having  been  settled  adversely  to  appellant, — namely, 
whether  the  contract,  assuming  it  to  have  been  made,  was 
valid  and  binding  on  the  appellant, — being  one  of  law,  is,  of 
course,  open  for  reconsideration  in  this  court,  and  as  it  goes  to 
the  very  foundation  of  the  action,  it  will  be  first  disposed  of. 

The  contract  in  question  seems  to  be  assailed  mainly  on 
the  ground  that  if  given  effect  it  would  lead  to  great  abuses, 
and  place  associations  like  the  defendant  completely  at  the 
mercy  of  its  agents.  We  think  counsel  entirely  over-estimate 
the  evils  and  inconveniences  that  are  likely  to  result  from  sus- 
taining a  contract  of  this  character.  Most  of  the  objections 
urged  against  this  contract  would  apply  with  equal  force  to 
all  contracts  made  by  agents  within  the  scope  of  their  general 
powers,  where  they  have  transcended  mere  private  instruc- 
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tions.  To  release  the  principal,  in  such  cases,  from  respon- 
sibility, would  be  violative  of  one  of  the  fundamental  rules  of 
the  law  of  agency,  and  would  seriously  derange  and  unsettle 
the  present  system  of  conducting  business  through  the  agency 
of  others.  It  is  of  the  utmost  consequence  to  the  community 
that  all  servants  and  agents  entrusted  with  the  transaction  of 
business  in  which  the  public  are  interested  should  be  reliable 
and  trustworthy,  and  the  most  effectual  means  of  attaining 
this  object  is  to  hold  those  who  have  the  selecting  of  them, 
responsible  for  their  conduct  while  acting  within  the  general 
scope  of  their  authority. 

But  the  question  we  are  considering  is  not  a  new  one  in 
this  court.  Toledo,  Wabash  and  Western  Ry.  Co.  v.  Elliott, 
76  111.  67,  like  the  present  case,  was  an  action  to  recover  a 
rebate  on  freight  paid  by  the  shipper  for  the  transportation 
of  a  lot  of  corn,  under  a  special  agreement.  In  that  as  in 
this  case,  the  contract  under  which  the  shipment  was  made 
was  assailed  both  on  the  ground  it  was  illegal  and  that  the 
agent  had  no  authority  to  make  it.  In  answer  to  these  objec- 
tions this  court  there  said :  "There  was  certainly  an  apparent 
authority  in  the  local  agent  to  contract  for  carrying  the  grain 
under  some  special  arrangement.  It  seems  quite  certain, 
from  all  the  evidence,  the  corn  was  shipped  over  defendant's 
road  on  the  agreement  the  company  would  allow  plaintiffs  a 
rebate  on  the  usual  charges,  and  having  availed  itself  of  the 
benefits  of  the  contract,  the  company  ought  not  now  to  be 
permitted  to  repudiate  it  on  the  ground  their  agent  had  no 
authority  to  make  it.  *  *  *  The  contract  was,  to  carry 
the  grain  at  the  customary  rates.  The  rebate  in  the  charges 
was  matter  of  private  agreement  between  the  carriers  and 
the  shippers."  What  was  there  said  is  equally  applicable 
here,  and  under  the  authority  of  that  case  we  must  hold  the 
agreement  in  this,  valid  and  binding. 

The  contract  in  the  present  case  was  made,  on  behalf  of 
the  plaintiffs,  by  Morgan,  at  Peoria,  Illinois,  with  Nash,  the 
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local  agent  of  the  Midland  Eailway  Company,  who  assumed 
to  act  for  and  on  behalf  of  the  Erie  and  Pacific  Despatch, 
though  his  authority  to  do  so  is  denied  by  the  appellant. 
Morgan  having  been  introduced  by  plaintiffs  as  a  witness, 
for  the  purpose  of  showing  the  agreement  and  circumstances 
under  which  the  shipments  of  the  grain  were  made,  was  asked 
this  preliminary  question :  "With  whom  were  the  contracts 
for  the  shipment  of  this  corn  made?" — which  the  court  per- 
mitted the  witness  to  answer,  against  the  specific  objection 
of  the  defendant  that  the  question  assumed  the  existence  of 
such  contracts,  without  any  evidence  of  the  fact.  While  we 
recognize  the  general  rule  that  a  question  should  not  be  so 
framed  as  to  assume  the  existence  of  a  material  fact  of  which 
there  is  no  proof,  particularly  if  the  fact  is  a  controverted 
one  and  the  party  testifying  is  what  is  known  as  a  willing 
witness,  yet  the  examination  of  witnesses  is  a  matter  so 
largely  in  the  discretion  of  the  judge  who  presides  at  the 
trial,  that  courts  of  review  will  not  interpose  except  where  it 
is  apparent  the  complaining  party  may  have  been  injured  by 
the  ruling  of  the  trial  court.  Testing  the  case  by  this  rule, 
it  is  manifest  the  ruling  of  the  court  complained  of,  affords 
no  ground  for  reversal.  That  a  special  contract  was  made  by 
Nash,  on  behalf  of  appellant,  for  the  shipment  of  the  grain, 
is  not  and  was  not  a  controverted  question  in  the  case.  The 
frictional  point  upon  which  the  case  turned  on  the  trial  below, 
was  whether  this  contract  was  in  fact  and  in  law  the  contract 
of  appellant, — or,  differently  stated :  first,  whether  Nash  was 
authorized  to  make  the  contract  on  behalf  of  the  appellant ; 
and  if  not,  secondly,  whether  appellant  subsequently  rati- 
fied the  contract.  It  is  clear  the  interrogatory  complained 
of  does  not  assume  either  the  fact  of  Nash's  authority,  or 
the  fact  of  appellant's  subsequent  ratification.  The  object  of 
the  inquiry  was  simply  to  disclose  the  particular  individuals 
through  whose  agency  the  agreement  under  which  the  corn 
was  shipped  was  effected,  and  we  think  for  that  purpose  the 
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question  was  proper.  It  is  conceded  the  grain  was  shipped 
over  the  appellant's  lines  of  road  in  its  own  cars,  under  a  bill 
of  lading  signed  by  Baker,  its  local  freight  agent  where  the 
shipment  was  made,  and  that  it  received  from  appellees  full 
rates  for  the  transportation  of  it,  and  of  necessity  it  must 
have  been  shipped  under  some  kind  of  a  contract,  either  ex- 
press or  implied,  and  there  was  therefore  nothing  improper 
in  so  framing  the  question  as  to  assume  the  existence  of  such 
a  contract.  It  is  clear  appellant  could  not  have  been  injured 
by  it. 

The  contract  for  the  shipment  of  the  grain  was  made  about 
the  18th  of  April,  1881.  Three  days  later,  and  before  the 
transportation  of  any  of  the  grain,  Morgan  prepared  a  letter, 
dated  the  23d,  addressed  to  appellees  at  New  York,  their 
place  of  business,  and  setting  forth  the  fact  of  having  pro- 
cured cars  from  the  Illinois  Midland  Eailway  Company  for 
the  shipment  of  the  grain  over  appellant's  line  of  road,  and 
the  terms  upon  which  they  were  obtained.  On  the  25th  this 
letter  was  submitted  to  Nash  for  his  indorsement,  before 
enclosing  it  to  appellees.  The  letter,  together  with  Nash's 
indorsement  thereon,  was  then  mailed  to  appellees,  at  New 
York.     It  is  as  follows  : 

"ILLINOIS  MIDLAND  RAILWAY  COMPANY, 

L.  Genis,  Receiver, 
Peoria  Station,  April  23,  1880. 

"George  Cecil,  Jr.  dc  Co.,  New  York: 

"Gents — I  have  just  contracted  with  the  Illinois  Midland 

E.  K.  for  the  shipment  of  250  cars  of  corn  grain,  from  here 

to  New  York,  by  E.  &  P.  D.  fast  freight  line,  at  22  and  a  half 

cents  per  one  hundred  pounds.     The  other  300  cars,  100  cars 

by  the  White  line,  and  200  cars  by  the  South  Shore  line,  and 

we  have  month  of  April  to  fill.     Mr.  Nash  will  0.  K.  this 

contract,  as  stated,  how  long  a  length  of  time  we  have  to  fill 

the  other  250  cars  by  the  E.  &  P.  D. 

"Yours,  etc.,  John  F.  Morgan." 
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«n  „     -7     r       >  ^  "PeO.,  4,  25,  1881. 

George  Cecil,  Jr.  do  Company: 
"Gents — Can't  specify  any  time — the  250  cars  for  imme- 
diate shipment. 

"Yours,  truly,  J.  L.  Nash." 

On  the  trial,  this  letter,  together  with  the  indorsement 
thereon,  was  admitted  in  evidence,  against  the  objections  of 
the  appellant,  and  this  is  assigned  for  error.  The  objection 
was  of  a  general  character,  going  only  to  its  relevancy.  While 
the  instrument  is  in  the  form  of  a  letter,  merely,  yet,  when 
taken  in  connection  with  the  indorsement  of  Nash,  we  think 
it  was  competent,  for  the  purpose  of  showing  the  terms  of 
the  agreement  as  actually  made  between  Morgan  and  Nash, 
leaving  open  the  question  of  the  Midland  company's  authority, 
through  Nash,  to  bind  the  appellant,  to  be  determined  by 
such  proofs  as  might  be  offered  on  that  subject.  That  this 
was  done,  is  abundantly  shown  from  the  record.  In  all  cases 
where  the  power  of  an  agent  to  make  a  contract  is  questioned, 
the  most  convenient  and  natural  course  to  pursue,  is  to  es- 
tablish the  fact  that  an  agreement  was  made,  by  showing  its 
terms  and  the  names  of  the  parties  who  officiated  in  settling 
them.  The  next  step  is  to  show  that  those  who  assumed  to 
act,  had  the  requisite  authority  to  do  so.  Such  was  the  order 
of  the  proofs  in  this  case,  and  we  perceive  no  objection  to  it. 

The  evidence  tends  to  show  that  the  contract,  as  made  by 
Morgan  and  Nash,  was  approved  by  A.  E.  Schraeder,  general 
manager  of  the  Illinois  Midland  Kailway  Company,  whose 
headquarters  were  at  Terre  Haute,  Indiana,  but  that  H.  E. 
Duval,  the  general  manager  of  the  Erie  and  Pacific  Despatch, 
did  not,  in  the  first  instance,  approve  of  it ;  that  on  being 
informed  by  Frank  Baker,  the  local  agent  of  appellant  at 
Peoria,  as  to  the  character  of  the  agreement,  he  sent  to 
Schraeder  the  following  telegram : 
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"New  York,  April  19,  1881. 
"A.  E.  Schraeder,  Traffic  Man.,  Terre  Haute,  hid.: 

"Baker  wires  me  you  contracted  150  cars  for  E.  &  P.  Des- 
patch on  16th,  at  live  cents  off.  My  orders  positively  pro- 
hibit me  making  any  concessions  whatever  on  tariff.  Will 
you  be  able  to  protect  this  ?     I  imagine  you  will. 

H.  E.  Duval." 

— To  which  Schraeder,  on  the  same  day,  answered  as  follows : 

"Peoria,  III.,  April  19,  1881. 

"H.  R.  Duval,  6  Bowling  Green,  New  York: 

"No,  I  can't ;  but  I  took  it  for  granted  you  certainly  would 

do  as  well  as  other  managers.     Your  telegram  frightens  me. 

Please  answer  quick.  _    _ 

A.  E.  Schraeder. 

As  a  reply  to  this  last  dispatch,  Duval  on  the  next  day 
sent  to  Schraeder  the  following : 

"New  York,  April  20,  1881. 
"To  A.  E.  Schraeder,  Peoria,  Illinois: 

"Of  course  I  will  have  to  help  you  out,  although  I  am  very 
sorry  that  you  did  it.     You  need  not  be  frightened,  however. 

H.  R.  Duval." 

This  reply  the  court  admitted  in  evidence  against  the  ob- 
jections of  the  defendant,  and  its  ruling  in  this  respect  is 
assigned  for  error.  We  think  the  court  ruled  properly  in 
admitting  the  evidence.  One  of  the  questions  involved  in  the 
case,  as  stated  by  appellant's  own  counsel,  was,  whether, 
assuming  Nash  acted  without  authority  in  making  the  con- 
tract with  Morgan,  there  was  a  subsequent  ratification  of  it 
on  the  part  of  appellant,  and  we  think  this  was  competent 
evidence  tending  to  establish  the  affirmative  of  that  issue. 
It  showed,  conclusively,  the  appellant,  through  its  general 
manager,  prior  to  the  performance  of  the  contract  had  notice 
of  its  existence,  which,  taken  in  connection  with  the  fact  the 
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appellant,  without  any  new  understanding  or  arrangement, 
proceeded  to  furnish  the  cars  and  transport  the  grain  as  in 
the  original  contract  provided,  certainly  tended  to  prove  a 
ratification. 

Several  telegrams  which  passed  between  Baker  and  Duval, 
dated,  respectively,  the  16th,  18th  and  19th  of  April,  1881, 
and  tending  to  show  that  the  latter,  as  general  manager  of 
the  appellant,  refused  to  make  any  reduction  on  current  rates 
from  Peoria  to  New  York,  were  offered  in  evidence  by  appel- 
lant by  way  of  defence,  but,  on  appellees'  objection,  were 
excluded  from  the  jury.  We  think  the  court  ruled  properly 
in  not  admitting  these  telegrams  in  evidence.  The  appellees 
are  not  connected  with  them,  and  they  are  mere  communica- 
tions between  strangers,  and  we  are  aware  of  no  principle 
upon  which  appellees  should  be  bound  or  injuriously  affected 
by  them. 

Other  evidence  of  a  similar  character  was  offered  in  defence, 
and,  on  objection,  ruled  out  by  the  court,  and,  for  the  rea- 
sons just  stated,  we  think  properly.  Of  this  class  of  evidence 
offered  and  rejected,  were  the  articles  of  agreement  between 
the  companies  constituting  the  Erie  and  Pacific  Despatch. 
These  articles  were  offered  in  evidence  for  the  purpose  of 
showing  that  neither  Nash  nor  Schraeder  had  the  power  to 
make  the  contract  sued  on,  and  that  Duval  was  equally  pow- 
erless to  so  ratify  it  as  to  bind  the  appellant.  The  court, 
however,  as  already  indicated,  properly  excluded  them  from 
the  jury.  These  articles  of  association  would  have  been 
altogether  proper  had  the  controversy  been  between  the  com- 
panies, or  the  officers  of  the  companies,  composing  the  asso- 
ciation, and  the  inquiry  had  been  as  to  the  rights  and  powers 
of  the  members  of  the  association  or  its  officers.  But  that 
was  not  the  case.  The  public  do  not  and  are  not  supposed 
to  know  anything  about  the  rules  and  regulations  defining 
the  powers  and  prescribing  the  duties  of  such  an  association, 
and  consequently  it  would  be  highly  unjust  to  hold  those 
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dealing  with  it  responsible  for  any  infraction  of  its  rules  and 
regulations  by  its  own  members  or  agents.  The  business  of 
the  defendant  association  seems  to  be  conducted  by  the  gen- 
eral managers  of  the  railway  companies  composing  it,  and 
such  agents  and  subordinate  officers  as  they  may  appoint  or 
are  provided  for  under  their  articles  of  association.  These 
companies  thus  associated  together  are  in  their  business  rela- 
tions to  the  public  much  like  a  partnership,  and  many  of  the 
general  principles  that  apply  to  one  are  equally  applicable  to 
the  other.  As  in  the  case  of  a  partnership,  so  long  as  one 
of  these  companies  acts  within  the  general  scope  of  its  powers 
in  making  contracts,  or  performing  other  acts  on  behalf  of 
the  association,  the  association  itself  will  be  bound,  although 
the  particular  company  acting  for  it  has  exceeded  its  author- 
ity, as  tested  by  its  by-laws  or  articles  of  association.  It  is 
manifest  the  public  could  not  safely  do  business  with  it  on 
any  other  principle. 

With  respect  to  the  instructions  little  need  be  said.  The 
exceptions  taken  to  the  two  given  on  behalf  of  appellees  raise 
a  question  we  have  already  discussed,  namely,  the  validity 
of  the  contract  upon  which  the  action  is  brought.  If  the 
declaration  discloses  a  good  cause  of  action, — and  we  are  of 
opinion  it  does, — then  there  was  no  error  in  giving  plaintiffs' 
instructions,  for,  in  effect,  they  merely  told  the  jury  that  if 
they  found  the  facts  as  charged  in  the  declaration,  they  should 
find  for  the  plaintiffs.  In  short,  we  are  of  opinion  appellant 
has  no  just  cause  to  complain  of  the  rulings  of  the  court  in 
the  giving,  refusing  or  modification  of  instructions. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Ferdinand  W.  Peck 

v. 

Timothy  Cooper. 

Filed  at  Ottawa  November  17,  1884. 

1.  Officers  of  corporation — individual  liability  of  officers  for  any 
wrongs  done  by  their  order.  If  an  officer  of  a  private  corporation  performs 
an  illegal  act,  or  such  act  is  performed  by  his  orders  where  he  has  authority 
to  control  the  servant  doing  the  act,  and  such  illegal  act  results  in  injury  to 
another,  the  officer  directing  the  act  will  be  individually  liable  in  damages  to 
the  injured  person;  nor  will  he  be  exonerated  from  such  liability  from  the 
fact  that  the  corporation  may  also  be  liable. 

2.  Same — excluding  colored  persons  from  public  conveyances  by  direc- 
tion of  an  officer  of  the  corporation — liability  of  the  officer.  Where  the 
president  of  an  omnibus  line,  an  incorporated  company,  promulgated  an 
order  to  its  drivers  to  exclude  all  colored  persons  from  riding  in  their  con- 
veyances, and  in  pursuance  of  such  order  a  driver  ejected  the  plaintiff,  who 
was  a  colored  person,  from  his  omnibus,  thereby  inflicting  a  personal  injury, 
it  was  held,  that  the  president  individually  was  liable  to  the  plaintiff  for  the 
damages  received. 

3.  Evidence — as  to  extent  of  defendant's  interest — in  suit  against  officer 
of  a  corporation  for  injury  done  by  a  servant  under  his  direction.  In  an 
action  against  the  president  of  an  omnibus  line,  a  private  corporation,  to 
recover  for  an  injury  in  being  ejected  from  an  omnibus  by  the  driver,  in 
obedience  to  a  general  order  of  the  president,  evidence  on  the  part  of  the 
plaintiff  that  the  defendant  was  a  large  stockholder  in  the  company,  and  that 
he  and  his  brother  owned  a  major  part  of  the  stock,  and  as  to  what  disposi- 
tion they  had  made  of  the  same,  is  wholly  irrelevant  and  immaterial.  The 
only  proper  inquiry  should  be,  whether  he  had  control  of  the  management 
of  the  company  and  the  direction  of  its  affairs. 

4.  Measure  of  damages— evidence  as  to  retaining  servant  after  dam- 
age from  his  unlawful  act — in  suit  against  the  master.  The  retaining  of  a 
servant  of  a  company  after  knowledge  is  brought  home  to  the  officer  or  agent 
of  the  company  of  his  misconduct  resulting  in  a  personal  injury  to  another,  or 
failing  to  discharge  him  for  negligence,  etc.,  has  been  held  admissible  in  evi- 
dence, when  the  fact  was  known  to  the  officer  or  agent  of  the  company  having 
power  to  dismiss  the  negligent  servant,  as  characterizing  the  animus  of  those 
controlling  the  company,  and  as  an  ingredient  in  the  measure  of  damages. 

5.  Error  will  not  always  reverse — as  to  the  admission  of  evidence. 
It  is  only  when  this  court  can  see  that  the  admission  of  irrelevant  and  wholly 
immaterial  evidence  has  worked,  or  has  probably  worked,  an  injury  to  the 
party  complaining,  that  it  will  reverse  #or  error  in  receiving  the  same. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Wm.  W.  Gurley,  for  the  appellant : 

The  doctrine  of  respondeat  superior  does  not  apply  to  inter- 
mediate agents,  but  only  to  the  ultimate  principal.  Thomp- 
son on  Liability  of  Officers  of  Corporations,  489 ;  Bath  v. 
Caton,  37  Mich.  139;  2  Thompson  on  Negligence,  1060; 
Hewitt  v.  Swift,  3  Allen,  420 ;  Bacheller  v.  Pinkham,  68  Me. 
253;  Stone  v.  Cartwright,  6  T.  E.  411 ;  Nicholson  v.  Mounsey, 
15  East,  384;   Peck  v.  Cooper,  8  Bradw.  403,  and  13  id.  37. 

The  trial  court  erred  in  admitting  evidence  tending  to  show 
that  after  the  injury  to  the  appellee,  the  driver,  Lewis,  was 
retained  in  the  employment  of  the  company. 

The  court  below  erred  in  admitting  evidence  in  regard  to 
the  amount  of  the  capital  stock  of  the  People's  Omnibus  and 
Baggage  Company  held  by  the  appellant  and  his  brothers. 

Mr.  E.  B.  McClanahan,  for  the  appellee : 

In  Peck  v.  Cooper,  8  Bradw.  408,  the  court  say:  "The 
mere  fact  that  a  person  is  a  director  and  stockholder  in  a 
corporation  does  not  render  him  liable  for  the  torts  of  the 
corporation  or  its  agents."  The  soundness  of  this  principle 
is  not  disputed,  but  it  is  limited  in  its  application  by  another 
question,  which  is  one  of  fact,  and  in  the  same  connection 
the  court  say:  "Some  knowledge  and  participation  in  the 
act  claimed  to  be  tortious  must  be  brought  home  to  him." 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  action  was  brought  to  recover  for  damages  claimed 
to  have  been  sustained  by  plaintiff  by  being  forcibly  ejected 
from  an  omnibus  controlled  and  operated  by  defendant  in 
Chicago.  There  have  been  several  trials,  in  the  Superior  and 
Appellate  courts.  On  the  last  trial  the  jury  found,  and  the 
13—112  III. 
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court  rendered  a  judgment,  against  defendant  for  $2600,  and 
the  case  comes  to  this  court  by  appeal  from  the  Appellate 
Court  for  the  First  District. 

The  "People's  Omnibus  and  Baggage  Line"  was  organized 
and  became  a  corporation  in  1871,  and  before  the  injury  of 
which  complaint  is  made.  The  horses  and  omnibus  belonged 
to,  and  the  driver  was  employed  by,  the  company.  Appellant 
was  the  president  of  the  company,  and  was  sued  individually 
in  this  action,  and  was  held  liable  for  the  injury. 

The  law  conferred  on  appellee  the  right  to  travel  in  the 
omnibus,  and  if  he,  in  the  exercise  of  that  right,  was  injured 
by  the  order  of  appellant,  the  latter  is  liable  to  respond  for 
the  injury  in  damages.  The  fact  that  appellant  was  the 
president  of  the  corporation  is  no  protection  to  him  in  the 
commission  of  an  illegal  act,  and  where  an  officer  of  an  incor- 
poration performs  an  illegal  act  resulting  in  an  injury  to 
another,  he  is  liable.  Nor  does  it  exonerate  him  from  such 
liability  because  the  corporation  may  also  be  liable.  The 
only  question,  therefore,  is,  did  appellant  give  the  order  to 
the  drivers  of  omnibuses  of  the  company  to  exclude  colored 
persons  from  traveling  therein?  That  is  a  question  of  fact 
that  was  submitted  to  a  jury,  and  they  found  appellant  gave 
the  general  order  under  which  appellee  was  expelled  and  in- 
jured by  the  driver.  The  Appellate  Court  have,  by  affirming 
the  judgment,  approved  of  the  finding,  and  we  are  precluded 
from  reviewing  the  evidence  on  that  question.  There  being 
no  semblance  of  authority  to  justify  the  promulgation  of 
such  an  order,  appellant  was  properly  held  liable  on  proof  of 
the  fact,  unless  the  trial  court  has  committed  some  error  as 
to  the  law  in  trying  the  case.  We  will  proceed  to  determine 
whether  any  such  error  was  committed. 

It  is  urged  that  the  court  erred  in  permitting  evidence  to 
be  introduced  that  appellant  was  a  stockholder  in  the  corpo- 
ration, that  he  and  his  brothers  held  a  majority  of  the  stock, 
and  to  inquire  as  to  their  disposition  of  the  stock.     This  was 
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clearly  irrelevant  to  the  issue,  as  whether  they  were  stock- 
holders, or  not,  was  wholly  immaterial.  Appellant  was  the 
president  of  the  company,  and  if  he  had  control  of  its  man- 
agement and  the  direction  of  its  affairs,  it  was  wholly  imma- 
terial whether  he  owned  its  stock,  or  what  amount,  or  what 
he  did  with  it.  But  notwithstanding  the  evidence  in  question 
was  irrelevant,  we  are  unable  to  perceive  how  it  could  have 
prejudiced  appellant  before  the  jury.  If  we  were  to  reverse 
in  every  case  where,  immaterial  evidence  is  admitted,  but  few 
judgments  would  ever  be  sustained.  It  is  only  when  we  can 
see  that  the  admission  of  such  evidence  worked,  or  probably 
did  work,  an  injury  to  the  party  complaining,  that  we  reverse. 

There  is  an  objection  that  the  court  erred  in  admitting  the 
evidence  of  Young  and  Collins,  who  were  drivers  for  the  com- 
pany at  that  time,  that  they  had  received  from  the  assistant 
superintendent  orders  not  to  permit  colored  persons  to  ride  in 
their  omnibuses.  If  they  received  such  orders,  it  was  from  a 
superior  officer  in  the  management  of  the  affairs  of  the  cor- 
poration. It  may  be  it  was  inadmissible  under  the  strict 
rules  of  evidence,  but  it  was,  under  the  circumstances  of  this 
case,  irrelevant,  and  could  have  done  no  harm. 

It  is  also  urged  that  the  court  erred  in  admitting  evidence 
that  the  driver  was  retained  in  the  employment  of  the  com- 
pany after  appellee  was  injured.  Such  evidence  has  been 
held  admissible,  when  the  fact  was  known  to  the  officer  or 
agent  of  the  company  having  power  to  discharge  the  negligent 
servant,  as  characterizing  the  animus  of  those  controlling  the 
company,  and  as  an  ingredient  in  the  measure  of  the  damages. 

Inasmuch  as  we  are  precluded  from  considering  the  evi- 
dence, we  must  hold  there  is  no  error  for  which  the  judgment 
of  the  Appellate  Court  should  be  disturbed,  and  it  is  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scholfield  :  I  do  not  concur  in  this 
opinion. 
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James  Patterson  et  al. 

v. 
Cornelius  Lynde  et  al. 

Filed  at  Ottawa  November  17,  18S4— Rehearing  denied  March  Term,  1885. 

1.  Corporations — stockholders — in  case  of  an  insolvent  corpora- 
tion— remedy  of  creditors — unpaid  subscriptions.  Creditors,  under  proper 
circumstances,  are  not  compelled  to  wait  for  the  winding  up  of  insolvent 
corporations,  but  may  proceed  to  subject  their  unpaid  subscriptions  to  the 
payment  of  their  claims;  but  to  do  so  they  must  first  recover  a  judgment  at 
law  in  the  courts  of  this  State,  and  have  execution  returned  unsatisfied. 

2.  In  such  case,  the  creditor  is  subrogated  to  the  place  of  the  debtor 
corporation,  and  the  proceeding  is  in  the  nature  of  an  equitable  attachment, 
by  which  the  debts  due  the  company  may  be  applied  to  the  payment  of  its 
own  debts. 

3.  A  foreign  insolvent  corporation  owing  debts,  if  still  in  existence,  can  be 
compelled,  by  mandamus  or  bill  in  equity,  to  collect  its  unpaid  subscriptions 
wherever  the  stockholders  may  reside;  and  if  it  has  ceased  to  exist,  a  receiver 
should  be  appointed,  and  the  courts  of  other  States,  as  a  matter  of  comity, 
would  recognize  the  right  of  the  receiver,  the  same  as  they  would  the  corpo- 
ration itself  if  still  in  existence,  to  prosecute  actions  at  law  for  the  recovery 
of  unpaid  subscriptions. 

4.  Unpaid  subscriptions  are  a  trust  fund  for  the  payment  of  the  debts  of 
the  corporation,  which  is  the  trustee.  When,  therefore,  the  corporation  has 
ceased  to  exist,  then,  upon  the  principle  that  a  trust  shall  not  fail,  a  court  of 
equity  will  take  jurisdiction  and  wind  up  its  affairs. 

5.  Same— extent  of  stockholder's  liability  after  corporation  has  ceased 
to  exist — adjustment  as  between  the  stockholders  themselves.  Where  a  cor- 
poration has  ceased  to  exist,  its  assets  in  excess  of  what  is  necessary  to  pay 
its  debts  belong  to  the  stockholders,  and  the  duty  of  the  stockholder  in  such 
case  is  only  to  pay  his  pro  rata  share  of  the  amount  needed  to  pay  the  debts. 
This  duty  is  upon  all  stockholders  owing  for  stock,  and  it  is  the  duty  of  the 
court  to  adjust  the  equities  between  the  different  stockholders. 

6.  Parties — to  bill  to  collect  unpaid  subscriptions.  To  enforce  the 
liability  of  the  stockholder  for  his  unpaid  stock,  it  is  indispensable  that  the 
corporation  (or,  if  it  has  ceased  to  exist,  all  its  stockholders  and  creditors,) 
should  be  before  the  court  so  as  to  be  bound  by  its  orders  and  decrees,  and 
so  that  complete  justice  may  be  meted  out  to  all,  and  all  conflicting  rights 
and  equities  finally  adjusted. 

7.  A  bill  was  filed  in  the  circuit  court  by  creditors  of  an  insolvent  private 
corporation  of  the  State  of  Oregon,  against  defendants,  as  stockholders.    The 
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complainants  alleged  the  recovery  of  a  judgment  at  law  in  Oregon  against  the 
company,  and  its  insolvency,  and  their  inability  to  obtain  a  judgment  at  law 
in  this  State,  and  also  alleged  that  the  defendants  owed  large  sums  on  their 
subscriptions  to  the  capital  stock  of  the  company,  and  sought  a  decree  against 
them  for  the  same,  to  satisfy  complainants'  demands.  The  court  below  sus- 
tained a  demurrer  to  the  bill:  Held,  that  the  demurrer  was  properly  sus- 
tained, for  the  reason  of  its  being  impossible  to  acquire  jurisdiction  of  the 
corporation,  and  the  non-resident  stockholders  having  no  property  here. 

8.  Foreign  receiver— rights  and  remedies  in  this  State.  While  this 
court  has  held  that  a  foreign  receiver  should  not  be  permitted,  as  against  the 
claims  of  creditors  resident  in  another  State,  to  remove  from  such  State  the 
assets  of  the  debtor,  yet  when  resident  creditors  have  no  fixed  legal  claim  to 
the  property,  he  may  be  allowed,  as  a  matter  of  comity,  to  remove  the  same. 
This  is  consistent  with  the  right  of  a  receiver  appointed  in  a  foreign  State, 
when  creditors  have  not  liens  thereon,  to  sue  in  our  courts  for  unpaid  sub- 
scriptions, and  collect  the  same,  subject  to  the  order  of  the  court  appointing 
him. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 

Mr.  C.  M.  Harris,  for  the  appellants : 

Unpaid  stock  of  a  corporation  is  a  fund  for  the  payment  of 
its  debts,  and  the  liability  of  stockholders  is  joint  and  several. 
Hatch  v.  Dana,  101  U.  S.  210;  Ogilvie  v.  Insurance  Co.  22 
How.  380 ;  Bartlett  v.  Drew,  57  N.  Y.  287. 

A  creditor  of  a  corporation  will  not  be  stayed  until  all  the 
stockholders  can  be  made  to  contribute  their  proportionate 
share  of  their  liability.  Heath  v.  Burroughs,  1  Woods'  C.  C. 
66 ;  Hunger  v.  Jacobson,  99  111.  349. 

There  is  an  element  of  trust  in  the  case,  which  always  con- 
fers jurisdiction  in  equity,  (Oelrichs  v.  Spain,  15  Wall.  228, 
Rader  v.  Neat,  13  W.  Va.  386,)  although  the  remedy  was 
ample  at  law,  (Spitland  v.  Higginbotham,  6  Munf.  614,  C off- 
man  v.  Layston,  21  Gratt.  263,)  or  the  agency  partakes  of  a 
fiduciary  character,  or  there  is  a  fiduciary  relation.  Dobbs  v. 
Nugent,  11  Jur.  943;    Badger  v.  McNamara,  123  Mass.  117, 
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Any  creditor  may  prove  his  claims  under  a  decree  rendered 
in  this  case.  2  Daniells'  Ch.  Pr.  (5th  ed.)  1209 ;  Adams'  Eq. 
258. 

As  to  jurisdiction,  see  Hurd's  Stat.  1881,  p.  348;  Life 
Association  v.  Fassett,  102  111.  315;  22  id.  9;  Railway  Co.  v. 
Packet  Co.  108  id.  317;  Insurance  Co.  v.  Bank  of  Bristol,  68 
id.  348 ;  Pennoyer  v.  Neff,  95  U.  S.  733 ;  Harris  v.  Pullman, 
84  111.  20. 

The  situs  of  the  indebtedness  of  demurrants  is  here,  and 
would  be  had  it  been  made  payable  elsewhere,  regardless  of 
the  residence  of  the  payee,  which  of  itself  confers  jurisdiction 
of  the  subject  matter.  Wyman  v.  United  States  ex  ret.  12 
Wash.  Law  Rep.  35;  Plympton  v.  Bigelow,  93  N.  Y.  592; 
Miln  v.  Merton,  6  Binn.  361. 

Want  of  jurisdiction  of  the  person  may  be  waived,  and  is 
waived,  because  no  objection  is  made  by  a  non-resident  de- 
fendant, or  the  corporation.  Insurance  Co.  v.  Cohen,  9  Mo. 
417;  Redmond  v.  Hoge,  10  N.  Y.  174;  Hunt  v.  Insurance  Co. 
55  Maine,  297. 

The  power  to  appoint  a  receiver  is  of  the  same  nature  as 
that  to  grant  an  injunction.  Beverly  v.  Burke,  4  Gratt.  187; 
Smith  v.  Butcher,  28  id.  151;  Penn  v.  Whitebanks,  12  id.  82. 

As  to  grounds  for  appointing  a  receiver,  see  2  Story's  Eq. 
Jur.  sec.  832 ;  Jenkins  v.  Jenkins,  1  Paige,  243. 

A  receiver  may  make  an  assessment  upon  parties  liable  for 
unpaid  and  unassessed  losses.  Thomas  v.  Whalen,  31  Barb. 
178. 

A  receiver  may  be  appointed  to  preserve  property  when- 
ever an  attachment  would  lie,  if  the  matter  was  cognizable 
at  law.  Todd  v.  Lee,  15  Wis.  365;  Penn  v.  Whitebanks,  12 
Gratt.  82. 

It  is  not  a  sufficient  objection  to  the  bill  for  the  want  of 
parties  that  all  the  creditors  or  stockholders  are  not  sued. 
If  necessary,  the  court  may,  at  the  suggestion  of  either  party 
that  the  corporation  is  insolvent,  administer  its  assets  by  a 
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receiver,  and  thus  collect  all  the  subscriptions  or  debts  to  the 
corporation.     Ogilvie  v.  Insurance  Co.  22  How.  380. 

A  receiver  may  be  appointed  without  notice  to  the  opposite 
party,  where  irreparable  injury  would  be  sustained  by  the 
delay,  or  the  defendant  is  out  of  the  jurisdiction  of  the  court, 
so  that  he  can  not  be  served  with  a  subpoena.  People  v. 
Norton,  1  Paige,  17;  Gibblns  v.  Mainwarring,  8  Sim.  77; 
Malcomb  v.  Montgomery,  Molloy,  500. 

The  powers  of  a  receiver  are  coextensive  only  with  the  juris- 
diction of  the  court  appointing  him,  and  a  foreign  receiver 
will  not  be  permitted,  as  against  the  claims  of  creditors  resi- 
dent in  this  State,  to  remove  from  this  State  the  assets  of  the 
debtor,  it  being  the  policy  of  every  government  to  retain  in 
its  own  hands  the  property  of  the  debtor  until  all  domestic 
claims  against  it  have  been  satisfied.  Railway  Co.  v.  Packet 
Co.  108  111.  317;  Insurance  Co.  v.  Bank  of  Bristol,  68  id.  348. 

Mr.  Samuel  M.  Osborne,  and  Mr.  Samuel  A.  Lynde,  for 
the  appellees : 

A  court  of  equity  has  not  the  power  to  take  the  necessary 
accounts  and  make  distribution  of  the  assets  of  a  foreign 
corporation  among  its  creditors,  and  to  enforce,  at  suit  of  its 
creditors,  the  trust  upon  which  it  holds  its  property.  Such 
proceedings  must  be  had  in  a  court  that  has  jurisdiction  over 
the  corporation.  Barclay  v.  Tallman,  4  Edw.  Ch.  128  ;  Bank 
of  Virginia  v.  Adams,  1  Pars.  Eq.  534. 

As  long  as  the  corporation  exists,  the  creditor  must  have 
a  judgment  before  he  can  proceed  in  equity  to  enforce  the 
payment  of  subscriptions.  Terry  v.  Anderson,  95  U.  S.  636; 
Adler  v.  Brick  Co.  13  Wis.  57. 

The  stockholder  is  not  a  trustee  for  the  creditors  of  the 
corporation.  There  is  no  privity  of  contract  between  stock- 
holders and  creditors  of  corporations.  Patterson  v.  Lynde, 
106  U.  S.  521 ;  Terry  v.  Anderson,  95  id.  636;  Ladd  v.  Cart- 
wright,  7  Ore.  329. 
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The  liability  of  stockholders  is  that  of  debtors  of  the  cor- 
poration. Ogilvie  v.  Insurance  Co.  22  How.  380 ;  Henry  v. 
Railroad  Co.  17  Ohio,  187. 

The  remedy  of  creditors  is,  to  be  subrogated  in  place  of  the 
indebted  corporation.  Hatch  v.  Dana,  101  U.  S.  210;  Hick- 
ling  v.  Wilson,  104  111.  63. 

The  trust  upon  which  a  corporation  holds  its  property  is 
for  all  its  creditors.  The  bill  should  be  in  behalf  of  all  the 
creditors,  and  the  court  should  distribute  its  entire  assets 
among  the  parties  entitled  to  share  in  them.  It  should  make 
the  corporation  and  all  its  stockholders  parties  defendant. 
Patterson  v.  Lynde,  106  U.  S.  521 ;  Adler  v.  Brick  Co.  13 
Wis.  57;   Wetherbee  v.  Baker,  35  N.  J.  Eq.  506. 

Such  a  bill  can  only  be  filed  in  the  courts  of  the  State 
where  the  corporation  exists.  Barclay  v.  Tallman,  4  Edw. 
Ch.  128;  Murray  v.  Vanderbilt,  39  Barb.  147;  Bank  of  Vir- 
ginia v.  Adams,  1  Pars.  Eq.  534. 

A  receiver  appointed  in  another  State  may  sue  here  in  his 
own  name.  Dayton  v.  Borst,  31  N.  Y.  435;  Mann  v.  Cooke, 
20  Conn.  178 ;  Chandler  v.  Siddle,  3  Dill.  477 ;  Biddock  v. 
Mason,  11  C.  E.  Green,  230 ;  National  Trust  Co.  v.  Miller,  33 
N.  J.  Eq.  155. 

This  is  so  when  the  claims  of  home  creditors  upon  the 
property  do  not  conflict.  Taylor  v.  Insurance  Co.  14  Allen, 
354  ;  Hunt  v.  Insurance  Co.  55  Maine,  297 ;  Runk  v.  St.  John, 
29  Barb.  587. 

A  creditor's  bill  can  not  be  maintained  by  the  holder  of  a 
judgment  of  another  State.  Claflin  v.  McDermott,  12  Fed. 
Kep.  375  ;  Walser  v.  Seligman,  13  id.  415  ;  McLune  v.  Benceni, 
2  Ired.  Eq.  513 ;  Tarbell  v.  Griggs,  3  Paige,  207 ;  Davis  v. 
Brans,  23  Hun,  648;  SteereY.  Hoagland,  39  111.  264;  Famed 
v.  Harris,  19  Miss.  366  ;  Berry  man  v.  Sullivan,  21  id.  65  ; 
Bullitt  v.  Taylor,  34  id.  708 ;  Brown  v.  Bates,  10  Ala.  432 ; 
Freeman  on  Executions,  sec.  427 ;  Greenway  v.  Thomas,  14 
HI.  271. 
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The  only  exception  to  this  rule  is  when  the  corporation  has 
ceased  to  exist.  Terry  v.  Anderson,  95  U.  S.  636;  Walserv. 
Seligman,  13  Fed.  Kep.  417. 

A  court  of  equity  has  no  power  to  appoint  a  receiver  of  a 
foreign  corporation.     Verplank  v.  Insurance  Co.  6  Paige,  503. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  by  James  Patterson  and  Thomas 
J.  Brown,  against  the  Malheuer  and  Burnt  Biver  Consoli- 
dated Ditch  and  Mining  Company,  and  Bansom  B.  Cable  and 
Cornelius  Lynde,  and  others,  stockholders  in  that  company, 
to  compel  them  to  pay  the  amount  of  a  debt  owed  by  the 
company  to  the  complainants,  because  of  their  respective 
indebtedness  to  the  company  on  unpaid  subscriptions  to  its 
capital  stock.  The  circuit  court  sustained  a  demurrer  to  the 
bill,  and  the  Appellate  Court  for  the  First  District  affirmed 
that  ruling. 

The  Malheuer  and  Burnt  Biver  Consolidated  Ditch  and 
Mining  Company  is  a  corporation  created  under  the  laws  of 
the  State  of  Oregon,  for  the  purpose  of  constructing  and  using 
ditches,  and  conducting  mining  operations,  etc.,  in  that  State, 
only.  It  is  alleged  that  the  corporation  commenced  doing 
business  in  1863;  that  in  1870  it  assumed  its  present  name, 
and  increased  its  capital  stock  to  $1,000,000,  which  was  all 
subscribed;  that  between  March,  1871,  and  April,  1873,  the 
corporation  became  indebted  to  the  complainant  Patterson 
in  the  amount  of  $50,394.36,  for  which,  on  the  4th  of  June, 
1873,  it  gave  him  its  note,  payable  one  day  after  date,  with 
interest  at  one  per  cent  per  month,  and  attorney's  fees ;  that 
on  the  2d  of  August,  1873,  complainant  Patterson,  under  a 
statute  of  Oregon  then  in  force,  procured  a  judgment  to  be 
entered  in  his  favor,  against  the  corporation,  for  the  amount 
due  on  such  note,  by  the  clerk  of  a  court  in  one  of  the  counties 
in  Oregon,  in  vacation  of  the  court ;  that  execution  was  issued 
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on  such  judgment,  which  was  afterwards  returned  unsatisfied, 
and  that  complainant  Brown  subsequently  obtained  an  inter- 
est in  that  judgment,  by  assignment.  It  is  further  alleged, 
that  there  are  large  sums  due  the  corporation  from  the  de- 
fendants upon  the  capital  stock  of  the  corporation  by  them, 
respectively,  subscribed,  and  that  some  of  the  defendants  re- 
side in  Oregon,  some  in  Illinois,  and.  some  in  other  States ; 
that  by  the  constitution  of  Oregon  it  is  provided  that  "the 
stockholders  of  all  corporations  and  joint  stock  companies 
shall  be  liable  for  the  indebtedness  of  the  corporation  to  the 
amount  of  their  stock  subscribed  and  unpaid,  and  no  more ; " 
and  that  by  the  statute  of  that  State  "all  sales  of  stock, 
whether  voluntary  or  otherwise,  transfer  to  the  purchaser  all 
rights  of  the  original  holder  or  person  from  whom  the  same 
is  purchased,  and  subject  such  purchaser  to  the  payment  of 
any  unpaid  balance  due  or  to  become  due  on  such  stock  ;  but 
if  the  sale  be  voluntary,  the  seller  is  still  liable  to  existing 
creditors  for  the  amount  of  such  balance,  unless  the  same  be 
duly  paid  by  such  purchaser."  It  is  further  alleged,  that  on 
January  20,  1873,  two  of  the  defendants,  Lynde  and  Cable, 
who  are  residents  of  this  State,  caused  their  stock  to  be  trans- 
ferred on  the  books  of  the  company  to  one  M.  Johnson,  but 
that  the  transfer  was  not  for  a  valuable  consideration,  and 
was  merely  colorable.  There  is  also  an  allegation  of  the 
insolvency  of  the  corporation,  apart  from  its  unpaid  capital 
stock. 

We  do  not  deem  it  necessary  to  notice  the  allegations  of 
the  bill  further,  since  these  fully  present  what  we  regard  the 
vital  points  in  the  case. 

No  judgment  at  law  was  obtained  in  this  State  upon  the 
record  of  the  Oregon  judgment,  and  there  is  no  pretence  that 
there  is  any  property  in  this  State  belonging  to  the  corpo- 
ration, or  that  the  corporation  has,  at  any  time,  exercised 
corporate  acts  in  this  State.  It  is  purely  a  foreign  corpora- 
tion, whose  franchise  is  to  be  exercised  entirely  beyond  the 
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limits  of  this  State,  and  in  the  State  of  its  origin, — that  is 
to  say,  in  the  State  of  Oregon.  It  is  shown  by  the  bill  that 
an  action  at  law  was  brought  by  the  complainant  Patterson, 
against  the  defendant  Lynde,  on  the  record  of  the  judgment 
of  the  Oregon  court,  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois ;  that  a  judgment  was 
rendered  therein  sustaining  a  demurrer  to  the  declaration, 
and  that  such  judgment  was  affirmed  by  the  Supreme  Court  of 
the  United  States.  As  appears  from  the  report  of  that  case, 
{Patterson  v.  Lynde,  106  U.  S.  520,)  the  court,  after  stating 
that  the  only  question  before  it  is  whether  an  action  at  law  can 
be  maintained,  and  after  reciting  the  constitutional  and  stat- 
utory provisions  of  Oregon  before  quoted,  proceeds:  "Since 
this  case  was  decided  below,  the  Supreme  Court  of  Oregon 
has  passed  on  the  same  question,  and  in  Ladd  v.  Cartwright, 
7  Ore.  329,  determined  that  the  individual  liability  of  stock- 
holders for  the  indebtedness  of  the  corporation  is  limited  to 
the  amount  of  their  stock  subscribed  and  unpaid,  and  that 
the  remedy  of  the  creditor  to  enforce  this  liability  is  in  equity, 
where  the  rights  of  the  corporation,  the  stockholders,  and  all 
the  creditors,  can  be  adjusted  in  one  suit.  Of  the  correctness 
of  this  decision  we  have  no  doubt.  The  liability  of  the  stock- 
holder is  upon  his  subscription, — that  is  to  say,  upon  his 
obligation  to  contribute  to  the  capital  stock, — which  is  a  trust 
fund  for  the  benefit  of  those  to  whom  the  corporation,  as  a 
corporation,  becomes  liable.  (Sawyer  v.  Hoag,  17  Wall.  610.) 
The  constitution  of  Oregon  created  no  new  right  in  this  par- 
ticular,— it  simply  provided  for  the  preservation  of  an  old 
one.  The  liability  under  this  provision  is  not  to  the  creditors, 
but  for  the  indebtedness.  That  is  no  more  than  the  liability 
created  by  the  subscription.  The  subscription  is  part  of  the 
assets  of  the  corporation, — at  least  so  far  as  creditors  are 
concerned.  The  liability  of  the  stockholder  to  the  creditor  is 
through  the  corporation, — not  direct.  There  is  no  privity  of 
contract  between  them,  and  the  creditor  has  not  been  given, 
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either  by  the  constitution  or  the  statute,  any  new  remedy  for 
the  enforcement  of  his  rights.  The  stockholder  is  liable  to 
the  extent  that  the  subscription  represented  by  his  stock  re- 
quires him  to  contribute  to  the  corporate  funds,  and  when 
sued  for  the  money  he  owes,  it  must  be  in  a  way  to  put  what 
he  pays,  directly  into  the  treasury  of  the  corporation,  for 
distribution  according  to  law.  No  one  creditor  can  assume 
that  he,  alone,  is  entitled  to  what  any  stockholder  owes,  and 
sue  at  law,  so  as  to  appropriate  it  exclusively  to  himself. " 

Unless  it  shall  be  held  that  what  is  here  said  is  not  law, 
and  therefore  shall  not  be  followed,  it  is  conclusive  of  this 
case.  The  complainants  seek  to  enforce  payment  of  unpaid 
subscriptions,  not  through  the  corporation,  nor  in  such  man- 
ner as  to  bring  the  money  directly  into  the  treasury  of  the 
corporation,  but  so  as  to  put  the  amount  directly  into  their 
own  pockets,  disregarding  the  rights  of  other  creditors,  and 
the  equities  of  these  defendants  in  respect  to  other  stock- 
holders who  have  not  paid  the  amount  of  their  subscriptions. 

Undoubtedly,  under  decisions  of  this  court  relating  to  do- 
mestic corporations,  creditors,  under  proper  circumstances, 
are  not  compelled  to  wait  for  the  winding  up  of  insolvent 
corporations,  but  may  proceed  to  subject  their  unpaid  sub- 
scriptions to  the  payment  of  their  claims ;  but  to  do  so,  they 
must  first  recover  a  judgment  at  law  in  the  courts  of  this 
State,  and  have  execution  returned  unsatisfied.  (Greenway 
v.  Thomas,  14  111.  271 ;  Weightman  v.  Hatch,  17  id.  281  ; 
Bigelow  v.  Andress,  31  id.  323;  Dewey  y.  Eckert,  62  id.  220.) 
In  such  case,  the  creditor  is  subrogated  to  the  place  of  the 
debtor  corporation,  and  the  proceeding  is  in  the  nature  of  an 
equitable  attachment,  by  which  the  debts  due  the  company 
may  be  applied  to  the  payment  of  its  own  debts.  (Hickling 
v.  Wilson  et  al.  104  111.  63;  Hatch  v.  Dana,  101  U.  S.  211.) 
Necessarily,  therefore,  the  judgment  must  be  a  judgment  of 
this  State.  We  have  held,  even,  that  a  judgment  of  the  cir- 
cuit court  of  the  United  States  can  not  thus  be  enforced  in 
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the  district  in  which  it  is  obtained.  (Steere  v.  Hoagland,  39 
111.  264.  See,  also,  McLune  v.  Benceni,  2  Ired.  Eq.  513.) 
Where,  however,  a  corporation  has  ceased  to  exist,  no  judg- 
ment at  law  can  be  obtained,  and  in  such  cases  creditors  are 
allowed  to  proceed  in  equity.  The  unpaid  subscriptions  are 
a  trust  fund  for  the  payment  of  the  debts  of  the  corporation, 
and  the  corporation  is  the  trustee.  When,  therefore,  the 
corporation  ceases  to  exist,  the  court,  upon  the  principle  that 
a  trust  shall  not  fail,  will  take  jurisdiction,  and  wind  up  the 
affairs  of  the  corporation.  (Terry  v.  Anderson,  95  U.  S.  636 ; 
Thompson  on  Liability  of  Stockholders,  sec.  15.)  But  in 
equity,  if  the  corporation  has  ceased  to  exist,  assets  in  excess 
of  what  is  necessary  to  pay  the  debts  of  the  corporation  belong 
to  the  stockholders,  and  the  duty  of  the  stockholder  in  such 
cases  can,  therefore,  only  be  to  pay  his  pro  rata  part  of  the 
amount  necessary  to  pay  the  debts.  The  duty  is  not  upon 
one,  but  upon  all  stockholders  owing  for  stock,  to  pay ;  and 
it  is  the  duty  of  the  court  to  adjust  the  equities  between  the 
different  stockholders.  Sawyer  v.  Hoag,  IT  Wall.  610 ;  Adler 
v.  Brick  Co.  13  Wis.  57;  Wetherbee  v.  Baker,  25  N.  J.  Eq.  501. 

To  enforce  the  liability  of  the  stockholder  for  his  unpaid 
stock,  in  equity,  therefore,  it  is  indispensable  that  the  corpo- 
ration (or,  if  it  has  ceased  to  exist,  all  its  stockholders  and 
creditors,)  should  be  before  the  court,  so  as  to  be  bound  and 
concluded  by  its  action.  A  decree  that  one  stockholder  should 
pay,  or  that  one  creditor  should  be  paid,  must  be  partial  and 
incomplete,  and  might  be  grossly  inequitable  and  unjust  ; 
and  a  decree  assuming  to  affect  the  rights  of  parties,  where 
there  is  neither  jurisdiction  of  the  person  nor  of  the  entire 
subject  matter  of  litigation,  can,  at  most,  be  only  partially 
effective. 

In  Harris  et  al.  v.  Pullman  et  al.  84  111.  25,  in  speaking  of 
the  power  of  a  court  of  equity  in  this  State  to  proceed  against 
persons  and  things  in  another  State,  we  quoted  and  adopted 
the  language  of  the  Supreme  Court  of  the  United  States  in 
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BosweWs  Lessees  v.  Otis,  9  How.  318,  that  "jurisdiction  is 
acquired  in  one  of  two  modes :  first,  as  against  the  person  of 
the  defendant,  by  service  of  process ;  or,  secondly,  by  a  pro- 
ceeding against  the  property  of  the  defendant,  within  the 
jurisdiction  of  the  court.  In  the  latter  case,  the  defendant 
is  not  personally  bound  by  the  judgment  beyond  the  property 
in  question."  Here,  whether  the  liability  of  the  defendants 
exists  or  not,  depends  not  upon  the  law  of  Illinois,  but  upon 
the  law  of  Oregon ;  and  it  has  been  seen  by  the  quotation 
from  the  opinion  in  Patterson  v.  Lynde,  supra,  that  the  lia- 
bility is  held  by  the  Supreme  Court  of  Oregon  to  be  in  equity, 
and  not  at  law,  so  that  "the  rights  of  the  corporation,  the 
stockholders  and  all  the  creditors  can  be  adjusted  in  one  suit." 
It  would,  in  such  case,  be  a  material  inquiry  whether  John- 
son, the  assignee  of  the  stock  of  the  defendants  Lynde  and 
Cable,  had,  before  the  riling  of  the  bill,  paid  the  balance  due 
on  the  stock,  for  if  he  had,  that  would  end  the  defendants' 
liability.  It  is  simply  impossible  in  this  suit  to  adjust  any 
equities,  because  the  necessary  parties  are  not,  and  can  not 
be,  brought  before  the  court.  At  most,  the  decree  could  but 
affect  the  unpaid  stock  of  Lynde  and  Cable.  A  decree  as  to 
the  corporation,  and  as  to  creditors  and  stockholders  not 
personally  before  the  court,  would  be  vain  and  worthless. 
The  necessary  account  could  not  be  taken,  and  if  taken,  the 
rights  of  the  parties  as  fixed  thereby  could  not  be  ascertained. 
We  have  been  furnished  with  no  precedent  for  a  case  like  the 
present,  but,  on  the  contrary,  the  rulings  in  Bank  of  Virginia 
v.  Adams,  1  Parsons,  (Pa.)  Select  Eq.  C.  534,  and  Barclay  v. 
Tallman,  4  Edw.  Ch.  123,  are  directly  against  it. 

The  point  is  earnestly  pressed  that  if  this  remedy  is  not 
effective  the  complainants  are  without  any  remedy.  This  is 
a  serious  misapprehension,  as  we  think.  The  corporation,  if 
still  in  existence,  could  have  been  compelled,  by  mandamus 
or  bill  in  equity,  to  collect  its  unpaid  subscription ;  and  if  it 
had  ceased  to  exist,  a  bill  might  be  filed  in  the  proper  court  in 
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Oregon,  to  wind  up  its  affairs  and  have  a  receiver  appointed, 
and  our  courts,  as  a  matter  of  inter- State  comity,  would  re- 
cognize the  right  of  the  receiver,  as  they  would  of  the  corpo- 
ration if  still  in  existence,  to  prosecute  actions  at  law  for  the 
recovery  of  unpaid  balances  due  on  capital  stock.  Dayton  v. 
Burst,  31  N.  Y.  435;  Mann  v.  Cooke,  20  Conn.  178;  Biddock 
v.  Mason,  11  C.  E.  Green,  230;  National  Trust  Co.  v.  Miller, 
33  N.  J.  Eq.  155;  Chandler  v.  Siddle,  3  Dill.  477. 

The  doctrine  is  recognized  by  this  court  that  a  receiver 
should  not  be  permitted,  as  against  the  claims  of  creditors 
resident  in  another  State,  to  remove  from  such  State  the 
assets  of  the  debtor ;  but  where  resident  creditors  have  no 
fixed  legal  claim  to  the  property,  he  may  be  allowed,  as  a 
matter  of  comity,  to  remove  the  same.  (Chicago,  Milwaukee 
and  St.  Paul  Ry.  Co.  v.  Packet  Co.  108  111.  317.)  And  this 
is  entirely  consistent  with  the  right  of  a  receiver  appointed 
in  a  foreign  State,  where  creditors  have  not  liens  thereon,  to 
sue  in  our  courts  for  unpaid  subscriptions,  and  collect  the 
same,  subject  to  the  order  of  the  court  appointing  the  receiver. 

We  perceive  no  cause  to  disagree  with  the  court  below,  and 
therefore  affirm  its  decree. 

Decree  affirmed. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Mr.  Chief  Justice  Scholfield  :  We  have  reconsidered  the 
questions  discussed  upon  this  record,  patiently,  and  with  such 
care  as  we- can,  and  we  are  unable  to  perceive  any  reason 
requiring  us  to  change  or  modify  what  we  have  said  in  the 
foregoing  opinion. 

Some  misapprehension  exists  in  the  mind  of  the  attorney 
for  the  appellants,  as  we  conceive,  in  consequence  of  not 
keeping  in  view  the  fact  that  the  liability  of  stockholders  in 
different  corporations  may  not  be  the  same,  because  the  lan- 
guage of  the  charters  fixing  their  liability  varies  materially 
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in  its  legal  effect.  The  contract  of  subscription  here  sought 
to  be  enforced,  is  a  contract  made  and  intended  to  be  per- 
formed in  the  State  of  Oregon.  We  must  therefore,  in  respect 
to  its  validity,  its  nature,  its  interpretation  and  its  effect, 
resort  to  the  law  of  that  State.  By  that  law  the  stockholder 
is  liable  only  for  any  balance  that  may  remain  unpaid  upon 
his  subscription.  The  liability  is  to  the  corporation,  and  not 
to  the  debtor,  but  for  the  indebtedness ;  and  when,  as  here, 
he  has  sold  his  stock,  his  liability  is  only  contingent,  and 
does  not  become  absolute  until  there  is  a  failure  to  pay  the 
balance  by  the  purchaser  after  the  same  has  been  duly  de- 
manded by  the  proper  officers  of  the  corporation.  The  remedy 
is  in  equity,  in  a  suit  against  the  corporation  and  all  the 
stockholders,  where  the  rights  of  the  corporation,  the  stock- 
holders and  all  the  creditors  may  be  adjusted  in  one  suit. 
(Ladd  v.  Cartwrlght,  1  Ore.  329.)  In  other  States  and  under 
different  laws,  it  may  be  a  remedy  can  be  enforced  in  a  dif- 
ferent way,  by  a  debtor  against  a  delinquent  stockholder. 
We  only  decide  that  this  Oregon  contract  can  not  be  enforced, 
here,  under  the  state  of  case  made  by  this  bill. 

The  prayer  for  rehearing  is  denied. 

Rehearing  denied. 


Frederick  Fischbeck 

v. 

Frances  A.  Gross. 

Filed  at  Ottawa  November  17,  1884. 

1.  Trust — Statute  of  Frauds— conveyance  intended  for  the  benefit 
of  one  person,  fraudulently  procured  to  be  made  to  another.  If  A  was 
intending  to  convey  land  to  C,  and  B  interfered,  and  advised  A  not  to  con- 
vey directly  to  C,  but  to  convey  to  himself,  promising  if  A  would  do  so,  he, 
B,  would  hold  the  land  in  trust  for  C,  equity  will  enforce  the  trust  upon  the 
ground  that  B  obtained  the  title  by  fraud  and  imposition  upon  A.     But  if 
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B  had  taken  no  measures  to  procure  the  conveyance  to  himself,  his  verbal 
promise  to  hold  the  property  for  C  would  fall  within  the  Statute  of  Frauds. 

2.  A  husband  intending  to  convey  an  interest  in  land  to  his  wife,  con- 
sulted with  a  friend  and  his  attorney  in  respect  thereto,  and  before  leaving 
this  State  to  return  home,  directed  the  attorney  to  prepare  a  deed  from  him 
to  his  wife,  to  be  forwarded  to  him  for  execution.  The  friend  had  the 
attorney  make  him  the  grantee,  and  both  he  and  the  attorney  wrote  to  the 
grantor,  stating  such  to  be  for  the  best,  and  that  the  grantee  would  reconvey 
when  asked,  and  in  pursuance  of  such  assurance  the  husband  conveyed  to 
his  friend  instead  of  his  wife,  but  the  grantee  afterwards  refused  to  convey 
to  the  wife:  Held,  that  the  case  was  not  within  the  Statute  of  Frauds,  and 
that  the  grantee  was  a  trustee  by  his  own  procurement  and  fraud. 

3.  Trustee — as  to  proper  expenditures  to  be  allowed  to  trustee.  On 
bill  to  have  a  trust  declared  and  the  holder  of  real  estate  compelled  to  convey 
the  same  to  the  complainant  as  the  real  owner,  it  was  held  error,  in  stating  an 
account  between  the  parties,  to  reject  an  item  for  taxes  paid,  and  for  proper 
repairs  on  the  premises  before  suit  brought.  The  payment  of  interest  upon 
a  debt  secured  by  a  mortgage  upon  the  premises,  was  also  a  proper  charge  to 
be  allowed  upon  taking  the  account,  as  the  premises  were  thereby  relieved 
from  the  incumbrance  to  that  extent. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Frances  A.  Gross,  suing  in  her  own  right,  and  as  executrix 
of  the  estate  of  William  H.  Gross,  deceased,  exhibited  her 
bill  in  chancery  in  the  court  below,  against  Frederick  Fisch- 
beck, for  the  purpose  of  having  a  trust  declared  in  her  favor 
in  respect  of  certain  premises  for  which  the  defendant  held 
the  legal  title.  Upon  the  hearing,  the  court  decreed  in  favor 
of  the  complainant.     The  defendant  appealed. 

Messrs.  Moses  &  Newman,  for  the  appellant,  contended 
that  the  evidence  was  not  sufficient  to  show  a  trust,  and  the 
evidence  being  purely  oral,  the  case  fell  within  the  Statute  of 
Frauds,  unless  appellant  acted  ex  maleficio. 

Even  in  the  class  of  cases  where  a  trust  can  be  shown  by 
parol,  the  court  will  not  act  upon  it  if  it  be  not  irrefragable, 
or  if  it  be  contradicted  by  other  evidence.     Lantry  v.  Lantry, 
51  111.  458 ;  Hill  on  Trustees,  157. 
14—112  III. 
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No  trust  can  be  enforced  for  the  reason  that  the  convey- 
ance was  made  to  defraud  creditors  of  the  grantor.  Ex  turpi 
non  oritur'  actio.  Fast  v.  Mcpherson,  98  111.  496 ;  Dunaivay 
v.  Robertson,  95  id.  419;  Whipple  v.  Whipple,  109  id.  418; 
Murphy  v.  Hubert,  16  Pa.  St.  56. 

The  language  employed  by  a  party  to  show  a  trust,  must 
show,  unequivocally,  an  intention  to  create  the  same.  Stone 
v.  Hackett,  12  Gray,  227 ;  McFaclden  v.  Jenkins,  1  Hare,  462 ; 
Kekewich  v.  Manning,  1  DeG.,  M.  &  M.  176  ;  Young  v.  Young, 
80  N.  Y.  422;  Martin  v.  Funk,  75  N.  Y.  134;  2  Pomeroy's 
Eq.  sec.  996. 

A  mere  unfinished,  inchoate  purpose  expressed  does  not 
create  a  trust.     Dellinger's  Appeal,  71  Pa.  St.  425. 

As  to  a  prospective  gift,  see  Zimmerman  v.  Streeper,  75  Pa. 
St.  154;  Gushing  v.  Blake,  31  N.  J.  700. 

Where  the  determining  act  remains  in  fieri,  the  intention 
to  deliver  does  not  execute  the  gift,  and  equity  will  not  decree. 
Trough's  Estate,  75  Pa.  St.  118  ;   Carhart's  Appeal,  78  id.  100. 

This  court,  as  early  as  1849,  in  Clarke  v.  Lott,  11  111.  115, 
decided  that  "if  the  transaction  on  which  a  voluntary  trust 
is  attempted  to  be  established  is  still  executory  or  incomplete, 
the  court  will  decline  all  interference  in  the  matter." 

In  Otis  v.  Beckivith,  49  111.  121,  some  of  the  English  author- 
ities cited  by  us  were  reviewed.  Browne  on  Statute  of  Frauds, 
106,  10S  ;  Foster  v.  Hale,  3  Ves.  Jr.  696  ;  Badgley  v.  Votrain, 
68  111.  25 ;   Padfield  v.  Padfield,  id.  210. 

The  master  erred  in  disallowing  all  expenditures  for  repairs, 
payment  of  interest  and  insurance  prior  to  the  date  of  the 
deed,  and  for  taxes  paid. 

Mr.  Charles  F.  White,  and  Mr.  M.  L.  Wheeler,  for  the 
appellee : 

Trusts  are  not  necessarily  to  be  declared  in  writing,  but 
only  to  be  manifested  and  proved  by  writing,  for  if  there  be 
written  evidence  of  the  existence  of  such  a  trust,  the  danger 
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of  parol  declarations,  against  which  the  statute  was  directed, 
is  effectually  removed.  Kingsbury  v.  Burnside,  58  111.  329 ; 
Lewin  on  Trusts,  63 ;  Cornelius  v.  Smith,  55  Mo.  528 ;  John- 
son v.  Delaney,  35  Texas,  42 ;  Throop  v.  Hatch,  3  Abb.  Pr. 
32  ;  Steere  v.  Steere,  5  Johns.  Ch.  1 ;  Malin  v.  Malin,  1  Wend. 
625;  Biggs  v.  Sivan,  6  Jones'  Eq.  118;  Forster  v.  HaZe,  3 
Ves.  Jr.  696,  and  5  id.  308. 

Where  there  is  some  written  evidence  inconsistent  with  the 
fact  that  the  supposed  purchaser  was  the  actual  purchaser, 
further  evidence  by  parol  is  admissible  to  prove  the  truths  of 
the  transaction.  2  Sugden  on  Vendors,  (7th  Am.  ed.)  911 ; 
Eoberts  on  Frauds,  101,  102. 

Where  it  appears  that  a  trust  was  created  by  verbal  agree- 
ment, if  the  defendant  fails  to  set  up  the  statute,  it  will  be 
considered  as  waived.  Carpenter  v.  Davis,  72  111.  14 ;  Lear 
v.  Chouteau,  23  id.  39 ;  Deniston  v.  Hoagland,  67  id.  268. 

Appellant  became  a  trustee  by  his  own  procurement,  and 
his  attempt  to  keep  the  property  under  such  circumstances, 
constitutes  a  fraud,  which  precludes  him  from  setting  up  the 
Statute  of  Frauds.  Kingsbury  v.  Burnside,  58  111.  336  ;  Lan- 
try  v.  Lantry,  51  id.  458 ;  Barrell  v.  Hanrick,  42  Ala.  60 ; 
Miller  v.  Pearce,  6  Watts  &  S.  97 ;  Foote  v.  Foote,  58  Barb. 
258;  Noll  v.  Carter,  15  W.  Va.  567;  Gilmore  v.  Johnson,  29 
Ga.  67;  Perry  on  Trusts,  sec.  166. 

One  who  has  obtained  another's  property  from  him  by 
fraud,  is  a  trustee  ex  malejicio.     Christy  v.  Sill,  95  Pa.  St.  380. 

If  A  induces  B  to  part  with  title  to  land  on  an  assurance 
that  A  will  convey  back  a  portion,  upon  A's  refusal  to  do  so 
he  is  held  a  trustee  ex  malejicio  for  B.  Beegle  v.  Wentz,  55 
Pa.  St.  399;   Cox  v.  Arnsmann,  76  Ind.  210. 

Where  a  person  fraudulently  intercepts  a  gift  intended  for 
another,  by  promising  to  hand  it  over  if  it  is  left  to  him, 
equity  will  compel  an  execution  of  the  promise.  Perry  on 
Trusts,  sec.  1S1 ;  Hoge  v.  Hoge,  1  Watts,  213;  Devenish  v. 
Baines.  Prec.  Ch.  4. 
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A  trustee  is  entitled  to  no  compensation  for  managing  trust 
property,  in  the  absence  of  a  contract.  Huggins  v.  Rider,  77 
111.  360. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Frances  A.  Gross,  in 
the  circuit  court  of  Cook  county,  against  Frederick  Fischbeck, 
to  establish  a  trust  in  certain  premises  in  Chicago  in  favor 
of  complainant,  and  to  compel  a  conveyance  thereof  to  her. 
The  defence  relied  upon  was  of  a  three-fold  character :  First, 
that  no  trust  was  created ;  second,  the  Statute  of  Frauds ; 
and  third,  that  the  conveyance  from  Gross  to  him  was  made 
with  the  intent  to  hinder  and  delay  the  creditors  of  Gross. 

Many  of  the  facts  in  reference  to  the  transaction  in  con- 
troversy are  undisputed,  among  which  are  the  following: 
That  Charles  V.  Gross,  the  husband  of  complainant,  in  July, 
1877,  was  the  owner  in  fee  of  the  undivided  five-sixteenths 
of  the  lots  in  question,  subject  to  a  mortgage  in  favor  of  the 
Connecticut  Mutual  Life  Insurance  Company,  amounting  to 
some  $4000;  that  on  or  about  July  30,  1877,  Charles  Y. 
Gross  conveyed  the  premises  to  appellant ;  that  appellant 
paid  no  consideration  whatever  for  the  conveyance.  Nothing, 
however,  appears  on  the  face  of  the  deed  made  to  appellant, 
indicating  the  character  or  object  of  the  conveyance ;  but  the 
parol  evidence  and  letters  prove,  beyond  controversy,  that 
the  land  was  deeded  to  appellant  to  hold  for  the  benefit  of 
appellee.  In  June,  1877,  Charles  Y.  Gross,  who  then  resided 
at  St.  Joseph,  Missouri,  went  to  Chicago  to  consult  with  ap- 
pellant in  regard  to  conveying  the  property  to  his  wife.  At 
the  suggestion  of  appellant  they  called  upon  the  attorneys  of 
the  latter  in  Chicago,  and  after  a  consultation  the  attorneys 
were  directed  to  prepare  a  deed  conveying  the  property  to 
appellee,  which  was  to  be  forwarded  to  Gross,  at  St.  Joseph, 
Missouri,  for  execution.      Gross  returned  to  Missouri,  and 
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appellant,  after  Gross  had  left,  caused  a  deed  to  be  prepared 
by  his  attorneys,  conveying  the  property  to  himself,  instead 
of  to  appellee,  and  the  deed,  thus  prepared,  was  sent  to 
St.  Joseph,  Missouri,  to  be  executed.  The  following  letter 
was  sent  by  the  attorneys  with  the  deed : 

"Chicago,  July  SO,  1877. 
"Charles  V.  Gross — In  compliance  with  your  request,  we 
have  made  a  transfer  of  your  interest  in  the  estate  of  John 
L.  Gross.  We  drew  the  deed  to  Mr.  Fischbeck,  instead  of 
your  wife,  in  order  to  avoid  any  suspicion  that  the  transfer 
was  made  to  avoid  creditors.  Mr.  Fischbeck  will  quitclaim 
it  back  to  you  for  «your  own  protection ;  but  this  last  deed 
must  not  be  recorded.  It  will  be  good  as  between  you  with- 
out recording.  Sign  the  enclosed  deed,  acknowledge  the  same 
before  a  notary  public,  and  get  a  certificate  of  magistracy, 
and  return  at  once  for  recording.  Enclosed  please  find  bill 
for  our  services  and  cost  of  recording. " 

Appellant  also  wrote  Gross  a  letter,  as  follows : 

"Chicago,  July  30,  1877. 
"Dear  Charles — The  papers  are  made  out  and  sent  to  you. 
You  can  have  them  signed  over  to  Fanny,  or  you  may  leave 
it  as  it  is  fixed.  I  will  do  in  your  favor  the  best  I  can.  I 
think  it  is  better  you  leave  it  for  a  while  in  my  hands.  The 
lawyer  thought  it  was  better,  too." 

After  the  receipt  of  these  letters  the  deed  was  executed, 
and  returned  to  Chicago,  and  placed  upon  record. 

It  is  apparent  from  the  evidence  that  Charles  V.  Gross 
intended  to  convey  the  property  directly  to  his  wife.  The 
attorneys  were  directed  to  prepare  the  deed  conveying  the 
property  to  her,  and  the  only  logical  conclusion  that  can  be 
reached  from  all  the  evidence  is,  that  the  conveyance  would 
have  been  made  directly  to  her  had  not  appellant  interposed, 
and  ordered  and  directed  that  the  conveyance  should  be  made 
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to  himself,  with  the  understanding  that  he  would  hold  the 
property  in  trust  for  appellee.  If  our  view  of  the  evidence  is 
the  correct  one,  it  is  plain  that  the  case  is  one,  in  its  facts, 
which  falls  directly  within  the  rule  announced  in  Lantry  v. 
Lantry,  51  111.  458.  In  the  case  cited,  where  the  facts  are 
quite  similar  to  the  facts  in  this  case,  it  is  said  :  "If  A  volun- 
tarily conveys  lands  to  B,  the  latter  having  taken  no  measures 
to  procure  the  conveyance,  but  accepting  it,  and  verbally 
promising  to  hold  the  property  in  trust  for  C,  the  case  falls 
within  the  statute,  and  chancery  will 'not  enforce  the  parol 
promise.  But  if  A  was  intending  to  convey  the  land  directly 
to  C,  and  B  interfered,  and  advised  A  not  to  convey  directly  to 
C,  but  to.  convey  to  him,  promising,  if  A  would  do  so,  he,  B, 
would  hold  the  land  in  trust  for  C,  chancery  will  lend  its 
aid  to  enforce  the  trust,  upon  the  ground  that  B  obtained  the 
title  by  fraud  and  imposition  upon  A. "  See,  also,  Pomeroy's 
Equity,  sec.  1055;  Beegle  v.  Wentz,  56  Pa.  St.  399. 

Gross,  in  his  evidence,  testified  that  he  ordered  the  attor- 
neys whom  he  engaged  to  prepare  the  deed,  to  make  it  to  his 
wife,  and  he  left  the  attorneys'  office  with  the  understanding 
that  the  deed  was  to  be  made  conveying  the  property  to  her. 
In  this  he  is  not  contradicted  by  appellant  or  the  attorneys, 
all  of  whom  were  present  when  the  direction  was  given  to 
make  out  the  deed.  The  letters  written  by  the  attorneys  and 
appellant  corroborate  Gross  upon  this  point,  so  that  there 
is  no  doubt  as  to  the  fact.  It  is  also  equally  plain,  from  the 
evidence,  that  the  deed  would  have  been  made  to  appellee,  as 
originally  directed,  had  not  appellant  interfered,  and  caused 
the  deed  to  be  made  to  himself.  If,  then,  appellant,  by  his 
own  act,  had  the  property  conveyed  to  himself,  when  Gross, 
the  grantor,  intended  to  convey  to  his  wife,  appellant  became 
trustee  by  his  own  procurement,  and  under  the  authorities 
cited  he  is  to  be  regarded  as  holding  the  property  in  trust  for 
appellee.  The  Statute  of  Frauds  can  not,  under  the  facts 
here  established,  be  invoked  to  aid  in  the  commission  of  a 
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fraud,  which  would  be  the  case  if  appellant  was  allowed  to 
hold  the  land. 

Much  has  been  said  in  the  argument  in  regard  to  the  con- 
veyance having  been  made  to  defraud  creditors ;  but  it  will 
not  be  necessary  to  devote  much  time  to  this  branch  of  the 
case.  No  creditors  seem  to  be  complaining,  and  so  far  as 
appears,  this  defence  is  not  resorted  to  in  order  to  aid  any 
creditor,  but  solely  to  enable  appellant  to  hold  property  not 
owned  by  him, — property  for  which  he  never  paid  a  dollar. 
Surely,  the  equities  of  the  case  are  all  against  the  claims  of 
appellant. 

But  conceding  the  general  rule  to  be  that  a  court  of  equity 
will  not  aid  a  party  to  get  back  property  which  he  has  con- 
veyed to  another  with  the  intention  of  defrauding  creditors, 
the  question  recurs  whether  such  a  case  is  presented  by  this 
record.  Gross  himself  testified,  that  in  July,  1877,  when  the 
deed  was  made,  he  owed  nothing,  and  had  no  creditors  except 
his  brother,  George,  and  appellant,  and  that  they  both  advised 
him  to  make  the  deed.  It  also  appears  from  one  of  the  let- 
ters read  in  evidence,  that  Mary  Fischbeck,  who  represented 
whatever  claim  the  estate  of  John  L.  Gross  held  against  the 
grantor  in  the  deed,  knew  of  and  advised  the  conveyance. 
Appellant  relied  upon  various  letters  written  by  Gross  to  dif- 
ferent members  of  his  family,  to  establish  his  indebtedness. 
While  it  is  quite  evident  from  the  letters  that  Gross  was  not 
a  thrifty  business  man,  and  did  not  possess  a  large  amount 
of  property,  and  might  be  somewhat  embarrassed  in  his 
affairs,  yet,  with  one  exception,  the  letters  do  not  show  to 
whom  he  was  indebted,  or  the  amount.  If  Gross  was  insol- 
vent, as  claimed  by  appellant,  why  did  he  not  introduce  proof 
showing  the  names  of  creditors,  and  the  amounts  due  them? 
In  a  letter  to  his  father,  dated  May  27,  1876,  which  was  read 
in  evidence  by  appellant,  Gross  gives  a  detailed  statement  of 
his  debts  at  that  time  ;  and  from  this  statement,  after  deduct- 
ing the  amount  due  him,  which  he  expected  to  apply  on  his 
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debts,  he  would  only  be  indebted  at  the  end  of  the  month 
in  the  sum  of  $500.  The  evidence  introduced  to  show  that 
Gross  was  insolvent,  and  that  the  deed  was  made  to  hinder, 
delay  and  defraud  creditors,  is,  in  our  judgment,  too  vague, 
uncertain  and  indefinite  to  be  relied  upon  to  establish  that 
fact. 

Appellant,  as  appears  from  the  evidence,  paid  $160,  on 
April  23,  1877,  interest  on  the  mortgage  on  the  premises. 
In  stating  the  account,  the  master  in  chancery  refused  to 
allow  appellant  credit  for  this  amount.  As  this  was  paid  to 
relieve  the  premises  from  an  incumbrance,  we  see  no  reason 
why  the  amount  should  not  have  been  allowed,  in  stating  the 
account.  The  fact  that  the  money  was  paid  at  the  request  of 
William  Gross,  one  of  the  tenants  in  common,  did  not  matter. 
By  the  payment  of  the  money  the  land  was  so  far  relieved 
from  an  incumbrance  resting  upon  it,  and  each  one  of  the 
owners  should  be  charged  with  the  amount  paid,  in  propor- 
tion to  the  land  owned  by  him. 

Sixty-four  dollars  and  forty-four  cents  was  expended  by 
appellant  for  repairs  on  the  premises  prior  to  July  20,  1877. 
This  amount  the  master  rejected.  This,  in  our  judgment, 
was  a  proper  charge,  and  should  have  been  allowed. 

In  other  respects  the  decree  of  the  circuit  court  is  correct. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the  cause 

remanded,  with  directions  to  so  modify  the  decree  as  to  allow 

the  two  items  indicated  herein. 

Decree  reversed. 
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Ithiel  C.  Towner  et  al. 

v. 
Robert  S.  Tickner  et  al. 

Filed  at  Ottawa  January  22,  1885, 

1.  Specific  performance — by  vendor  against  purchaser — of  the  mat- 
ter of  possession  of  the  premises  sold — as  affecting  the  right  of  the  vendor 
to  a  specific  performance.  At  the  time  a  contract  for  the  sale  of  a  mill  and 
mill  property  was  made,  the  same  was  in  the  possession  of  a  tenant  of  the 
vendor,  who  was  entitled  to  three  months'  notice  to  surrender  such  posses- 
sion. Notice  was  given  him  so  that  he  would  have  to  give  possession  on  the 
day  the  parties  were  to  perform  the  contract  of  sale  and  purchase,  and  he 
was  willing  to  give  possession  at  the  appointed  time,  but  was  assured  by  the 
purchaser  that  he  need  not  do  so  on  his  account.  The  vendor  tendered  a 
deed  for  the  property,  and  offered  to  give  possession,  which  was  refused: 
Held,  on  bill  for  specific  performance,  that  so  far  as  delivery  of  possession 
of  the  real  property  was  concerned,  the  purchaser  was  in  no  position  to  make 
any  just  complaint. 

2.  Same— trifling  deficiencies— as,  a  water  wheel  of  a  mill  out  of  repair — 
as  an  excuse  for  purchaser  not  performing.  A  purchaser  of  mill  property, 
etc.,  refused  to  perform  his  contract  on  the  ground  that  a  water  wheel  was 
out  of  repair,  or  was  not  in  as  good  a  condition  as  it  was  represented.  The 
defect  could  have  been  made  good  at  a  very  small  expense,  and  the  atten- 
tion of  the  vendor  was  not  called  to  the  defect  so  as  to  enable  him  to  make 
the  needed  repairs:  Held,  that  such  trifling  defect  was  no  bar  to  a  bill  for 
specific  performance,  in  which  compensation  was  allowable  for  such  defects. 

3.  Same — want  of  title  in  the  vendor  as  to  some  of  the  machinery  con- 
nected  with  mill  property  sold — duty  of  purchaser  to  notify  vendor — com- 
pensation, not  forfeiture.  The  owner  of  a  mill  and  machinery  therein,  then 
in  the  possession  of  a  tenant,  made  a  written  agreement  for  the  sale  of  the 
mill  property,  with  a  water  power  appurtenant  thereto,  and  the  machinery 
used  in  and  about  the  mill,  described  in  a  written  memorandum  thereof, — 
deed  for  the  real  estate,  and  bill  of  sale  of  the  movable  machinery,  to  be  given, 
with  possession,  by  a  day  named.  It  turned  out  that  the  tenant  claimed  some 
of  such  machinery  and  the  right  to  remove  the  same,  but  the  vendor  did  not 
learn  of  such  claim  until  on  the  hearing  on  bill  for  specific  performance,  he 
having  previously  tendered  the  purchaser  the  deed  and  bill  of  sale,  when  the 
latter  refused  to  complete  the  contract,  without  pointing  out  to  the  former 
the  articles  claimed  by  the  tenant:  Held,  that  such  claim  of  the  tenant 
furnished  no  bar  to  a  bill  for  specific  performance,  the  vendor  being  guilty  of 
na  fraud,  and  willing  to  supply  such  articles  as  the  tenant  claimed,  if  he  had 
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been  notified  of  the  claim.     In  such  case,  compensation  should  be  made  for 
the  articles  in  fact  not  owned  by  the  vendor  at  the  time  of  the  sale. 

4.  Same — compensation  for  deficiency  in  subject  matter  of  sale.  Where 
a  purchaser  gets  substantially  all  for  which  he  contracted,  he  will  not  be  per- 
mitted, iu  equity,  to  refuse  to  perform  the  contract  on  account  of  a  slight 
deficiency,  when  full  compensation  can  be  made  in  money,  and  when  the 
deficiency  is  occasioned  by  no  bad  faith  on  the  part  of  the  vendor. 

5.  Same — where  a  part  of  the  movable  machinery  sold  was  on  land  of 
another.  The  purchaser  of  a  mill  and  mill  property,  including  movable  ma- 
chinery and  apparatus  used  in  connection  with  the  mill,  will  not,  in  a  court 
of  equity,  be  justified  in  refusing  to  perform  his  contract  on  the  ground  that 
a  platform  and  a  "lean-to,"  so  called,  connected  with  the  mill,  is  on  the  land 
of  an  adjoining  owner,  who  makes  no  claim  thereto;  nor  will  the  fact  that  a 
tenant  occupies  a  small  space  of  the  ground  as  a  carpenter  shop,  which  in 
no  way  affects  the  profitable  use  of  the  mill,  especially  when  it  appears  the 
occupant  has  no  valid  claim  to  hold  for  any  definite  time,  furnish  any  excuse 
for  repudiating  the  contract  of  sale. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
C.  W.  Upton,  Judge,  presiding. 

The  bill  in  this  case  was  brought  by  Eobert  S.  Tickner 
and  John  L.  Tickner,  against  Ithiel  C.  Towner  and  S.  P.  Eich- 
ards,  in  the  City  Court  of  Elgin.  Afterwards,  the  venue  was 
changed  to  the  circuit  court  of  Kane  county,  where  the  cause 
was  tried,  and  a  decree  rendered  against  defendants,  to  re- 
verse which  they  have  brought  the  case  to  this  court  on  their 
appeal.  The  facts  of  the  case  sufficiently  appear  in  the 
opinion  of  the  court. 

Mr.  E.  N.  Botsford,  for  the  appellants : 

In  order  to  induce  a  court  of  equity  to  enforce  the  specific 
performance  of  a  contract,  it  must  be  founded  on  a  good  con- 
sideration,— it  must  be  reasonably  fair  and  just.  Sear  v. 
Chouteau,  23  111.  39. 

The  party  seeking  enforcement  must  stand  prepared  to 
meet  the  scrutiny  of  the  court,  and  he  must  show  what  he 
asks  is  not  unjust  or  oppressive  to  the  defendant.  Stone  v. 
Pratt,  25  111.  25. 
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It  is  only  on  the  principle  that  it  is  unjust  and  inequitable 
to  permit  the  contract  to  remain  unexecuted,  that  a  court  of 
chancery  assumes  jurisdiction  to  enforce  it.  Tamm  v.  La- 
valle,  92  111.  263;  Brix  v.  Ott,  101  id.  70. 

A  specific  performance  of  a  contract  is  not  decreed  merely 
because  a  legal  contract  is  shown  to  exist.  It  will  not  be 
decreed  as  a  matter  of  course.  Alexander  v.  Hoffman,  70  111. 
114;   Gosse  v.  Jones,  73  id.  508. 

Appellees  made  no  effort  of  any  kind  to  put  themselves  in 
a  condition  to  perform  their  contract,  but  they  now  ask  ap- 
pellants to  excuse  their  misrepresentation,  their  deception, 
their  indifference,  and  inability  to  perform,  and  demand  from 
appellants  a  literal  compliance  on  their  part.  This  conduct 
on  the  part  of  appellees  the  law  will  not  approve.  Brown  v. 
Cannon,  5  Gilm.  174;  Walker  v.  Douglas,  70  111.  445  ;  Seymour 
v.  Delancy,  6  Johns.  Ch.  222. 

A  court  of  equity  has  no  power  to  alter  contracts  of  par- 
ties, but  must  enforce  them  as  made.  Kemp  v.  Humphreys, 
13  111.  573  ;  Chrlsman  v.  Miller,  21  id.  227;  Steele  v.  Biggs,  22 
id.  643 ;  Heckard  v.  Sayer,  34  id.  142 ;  Stou)  v.  Russell,  36 
id.  19. 

Mr.  J.  W.  Eanstead,  for  the  appellees : 

Appellants,  by  informing  the  tenant  not  to  give  up  pos- 
session of  the  real  estate,  are  estopped  from  saying  appel- 
lees could  not  then  deliver  possession.  Risinger  v.  Cheney, 
2  Gilm.  84. 

Where  no  objection  is  made  to  a  tender,  but  a  refusal 
to  perform  the  contract  is  placed  on  other  grounds  than  a 
performance  or  ability  to  perform,  the  tender  will  be  good. 
Carbus  v.  Lead,  69  111.  206 ;  Morgan  v.  Herrick,  21  id.  493 ; 
Williams  v.  Bank,  2  Pet.  102 ;  Thayer  v.  Star  Mining  Co.  105 
111.  548. 

Appellants'  attorney  omits  the  qualification  to  the  rule,  that 
the  fraud,  imposition  or  mistake  must  be  about  something 
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which  is  material,  and  goes  to  the  essence  of  the  contract. 
In  other  words,  the  misrepresentation  or  mistake  must  con- 
cern something  constituting  an  inducement  or  motive,  without 
which  the  contract  would  not  have  been  made,  and  by  which 
the  party  defending  has  been  misled  to  his  injury.  De  Wolf 
v.  Pratt,  42  111.  198  ;  Smith  v.  Richards,  13  Pet.  37 ;  1  Story's 
Eq.  Jur.  sec.  151 ;  Waterman  on  Specific  Per.  sees.  311,  359 ; 
Fry  on  Specific  Per.  (2d  ed.)  sec.  457 ;  Pomeroy's  Eq.  Jur. 
sees.  '856,  860,  868 ;  Kerr  on  Fraud  and  Mistake,  73,  74. 

Compensation,  not  forfeiture,  is  the  universal  rule  of  equity, 
and  a  vendor,  notwithstanding  he  can  not  convey  strictly 
according  to  his  contract,  and  it  appears  that  the  part  which 
can  not  be  conveyed  is  of  small  importance,  or  is  immaterial 
to  the  enjoyment  of  that  which  may  be  conveyed  to  him,  may 
insist  on  a  specific  performance,  with  compensation  to  the 
purchaser.  De  Wolfy.  Pratt,  42  111.  198;  King  v.  Bardeau, 
6  Johns.  Ch.  38 ;  Davis  v.  Parker,  14  Allen,  94 ;  Hepburn  v. 
Auld,  5  Cranch,  262 ;  Winne  v.  Reynolds,  6  Paige's  Ch.  407 ; 
Dyer  v.  Hargrave,  10  Ves.  507;  McQueen  v.  Farquhar,  11  id. 
467;  Scott  v.  Hanson,  1  E.  &  M.  (5  Eng.  Ch.)  129 ;  Lewin  v. 
Guest,  1  Euss.  (46  Eng.  Ch.)  290 ;  Waterman  on  Specific  Per. 
sees.  499,  502,  503;   Kerr  on  Fraud  and  Mistake,  361,  363. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  written  contract  between  the  parties  which  complain- 
ants seek  to  have  specifically  performed,  is  set  forth  in  the 
bill,  from  which  it  appears  complainants  sold  to  defendants 
certain  real  property  described  definitely  as  being  in  the  city 
of  Elgin,  on  which  there  was  a  planing  mill,  and  certain  ma- 
chinery particularly  described  in  the  agreement,  and  also  the 
right  to  use  for  manufacturing  purposes  a  certain  quantity  of 
water  running  in  the  Fox  river,  at  and  for  a  certain  price  to 
be  paid  by  defendants.  As  part  payment  defendants  were, 
by  the  terms  of  the  agreement,  to  assume  and  pay  a  mort- 
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gage  on  the  premises,  and  give  their  promissory  note  payable 
within  five  years  from  the  date  the  contract  was  to  be  per- 
formed. The  contract  was  to  be  performed  by  both  parties 
on  the  first  day  of  April,  1881.  The  real  estate  described  in 
the  contract  was  to  be  conveyed  by  complainants  to  defend- 
ants by  warranty  deed,  in  fee  simple,  and  a  bill  of  sale  of 
the  machinery  described  in  the  contract  was  to  be  made  and 
delivered  with  the  deed,  and  possession  given.  On  the  first 
day  of  April,  1881,  complainants  tendered  to  defendants  a 
deed  for  the  lot  sold,  and  also  a  bill  of  sale  for  the  machinery, 
and  demanded  a  compliance  with  the  contract  by  defendants, 
which  they  refused  to  do. 

There  is  no  question  made  as  to  complainants'  title  to  the 
real  estate  and  the  water  power  mentioned  in  the  contract, 
nor  that  complainants  tendered  at  the  appointed  time  a  suf- 
ficient warranty  deed  for  the  property.  Defendants  placed 
their  refusal  to  comply  with  the  contract  on  other  grounds, 
which  will  be  presently  noticed.  It  may  be  remarked  the 
testimony  concerning  the  matters  in  contention  between  the 
parties  is  so  conflicting,  it  is  exceedingly  difficult  to  ascertain 
the  exact  facts.  The  parties  to  this  transaction  seem  to  be 
honorable  people,  and  the  conflicting  statements  as  to  the 
material  facts  may  arise  from  honest  differences. 

So  far  as  the  delivery  of  the  possession  of  the  real  property 
is  concerned,  defendants  are  in  no  position  to  make  any  just 
complaint.  At  the  time  the  contract  was  made,  on  the  24th 
day  of  December,  1880,  the  mill  situated  on  the  lots  was 
in  possession  of  Smith  Hoag.  He  claimed  he  was  entitled 
to  three  months'  notice  to  surrender  the  possession,  which 
was  accorded  to  him.  Notice  was,  in  fact,  given,  so  that  he 
would  have  to  give  possession  on  the  day  the  parties  were 
mutually  obligated  to  perform  the  contract.  The  testimony 
is  full  to  the  point,  Hoag  was  willing  to  surrender  the  posses- 
sion at  the  appointed  time,  and  no  doubt  would  have  done 
so  had  he  not  been  assured  by  defendants  that  he  need  not 
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do  it  on  their  account.  On  this  branch  of  the  case  there  is 
no  real  controversy.  The  matters  insisted  upon  as  an  excuse 
for  the  non-performance  of  the  contract  are  of  no  very  great 
importance,  and  do  not  seem  to  affect  the  value  of  the  prop- 
erty in  any  considerable  degree.  Complaint  is  made  the  water 
wheel  was  out  of  repair,  or  perhaps  was  not  in  as  good  con- 
dition as  it  was  represented  to  be.  The  defect  that  was  found 
to  exist  could  have  been  made  good  at  a  trifling  expense.  One 
witness  said  it  could  be  done  in  an  hour  or  two,  at  a  cost  of 
two  dollars,  and  another  stated  that  it  would  cost  fifteen  dol- 
lars to  make  the  repairs.  The  condition  of  the  wheel  was 
unknown  to  complainants,  and  had  their  attention  been  called 
to  it  the  necessary  repairs  would  no  doubt  have  been  made, 
so  there  could  have  been  no  complaint  on  that  score. 

The  parties  do  not  agree  as  to  the  movable  machinery  that 
was  agreed  to  be  sold  to  defendants,  and  that  was  to  be  em- 
braced in  the  bill  of  sale  that  was  to  be  made.  Defendants 
insist  they  bought  other  things  than  those  enumerated  in 
the  written  agreement.  As  to  what  was  in  fact  agreed  to  be 
sold,  there  is  a  disagreement,  and  no  doubt  an  honest  one. 
It  is  claimed  defendants  bought  all  the  machinery  that  was 
in  the  mill  at  the  time  the  contract  was  made,  except  a  new 
belt.  As  has  been  seen,  Hoag  was  in  possession  of  the  mill, 
and  claimed  the  belt  and  some  other  things  as  his  own,  and 
that  he  had  the  right  to  remove  them.  His  claim  of  owner- 
ship to  many  of  the  articles  of  machinery  was  disputed,  and 
there  is  evidence  that  affords  some  ground  for  the  belief  that 
complainants  honestly  thought  they  owned  all  that  was  in  the 
mill  except  the  belt,  and  that  was  expressly  excepted  from  the 
articles  sold,  in  the  agreement.  Be  that  as  it  may,  before 
the  contract  was  written  one  of  defendants  and  one  of  com- 
plainants went  to  the  mill  to  examine  the  machinery.  De- 
fendant made  a  memorandum  of  articles  of  machinery,  and 
it  seems  it  was  from  that  memorandum  the  agreement  was 
written.     At  that  time  defendant  said  the  boys  at  the  mill 
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bad  told  him  that  other  belts  did  not  belong  to  complainants, 
and  there  is  evidence  that  tends  to  show  that  defendants  were 
told,  previous  to  signing  the  contract,  if  there  were  any  belts 
belonging  to  Hoag,  complainants  would  buy  them  or  furnish 
new  ones.  But  the  evidence  will  show  complainants  were 
allowed  no  opportunity  to  supply  any  articles  of  machinery, 
after  it  was  discovered  some  may  have  been  wanting,  to  fulfill 
the  contract.  Some  complaint  is  also  made  that  Hoag  had  a 
carpenter  shop  on  the  premises  that  he  insisted  he  would  not 
remove  before  the  time  of  contract  was  to  be  performed.  It 
occupied  a  small  space,  and  did  in  no  way  affect  the  profit- 
able use  of  the  mill  for  the  time  being.  As  the  evidence  is 
understood,  Hoag  had  no  valid  right  to  keep  the  shop  there 
for  any  definite  time,  and  could  have  been  ejected  at  any^ 
time,  and  no  doubt  would  have  been  had  defendants  not 
expressly  told  Hoag  he  need  not  surrender  the  premises  on 
their  account.  There  was  a  platform,  and  what  is  called  a 
"lean-to,"  connected  with  the  mill,  both  of  which  stood  on  the 
land  of  an  adjoining  owner;  but  it  does  not  appear  he  claimed 
any  interest  in  the  platform  itself,  or  the  "lean-to, "  so  that 
fact  occasioned  no  serious  detriment. 

Conceding,  as  may  be  done,  there  were  some  articles  of 
machinery  in  the  mill  that  defendants  might  fairly  insist' 
should  go  with  the  purchase,  that  in  fact  belonged  to  Hong, 
complainants  were  allowed  no  opportunity  to  supply  the 
wanting  machinery.  Some  time  before  the  day  appointed  for 
performing  the  contract,  defendants  had  absolutely  refused  to 
perform  it,  and  told  Hoag  he  could  suit  himself  about  moving 
out  of  the  planing  mill.  There  is  a  conflict  in  the  testimony 
as  to  the  cause  they  assigned  for  the  non-performance  of  the 
contract,  but  none  as  to  the  fact  they  absolutely  refused  to  go 
on  with  the  contract.  Had  they  pointed  out  the  articles  of 
machinery  they  insisted  they  had  bought,  and  when  it  was 
ascertained  that  Hoag  claimed  some  of  them,  complainants 
could  have  supplied  such  as  Hoag  claimed  to  own.     There  is 
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some  evidence  tending  to  show  defendants  knew  that  com- 
plainants disputed  Hoag's  ownership  of  anything  in  the  mill 
except  a  new  belt,  and  that  they  never  pretended  to  sell.  On 
the  trial,  after  it  was  disclosed  by  the  testimony  of  Hoag  that 
he  claimed  some  of  the  machinery,  complainants  obtained 
leave  to  amend  their  bill,  which  they  did  by  stating  that  they 
had  learned  for  the  first  time  while  the  witness  (Hoag)  was 
testifying  in  the  case,  that  he  claimed  to  be  the  owner  of  a 
portion  of  the  machinery  in  the  mill,  and  while  they  believe 
themselves  to  be  the  owners  of  such  property,  yet  if  it  should 
be  found  otherwise  they  were  willing  to  oiler  and  allow  defend- 
ants a  reasonable  compensation  therefor.  That  was  done  by 
a  decree  of  the  court,  and  the  facts  of  the  case  seem  to  bring 
it  within  the  rule  of  law,  where  compensation  may  be  made 
to  the  purchaser  for  that  which  is  wanting,  and  the  party 
required  to  perform  the  contract.  The  doctrine  of  the  cases 
in  this  and  other  courts  is,  that  although  there  may  be  a  defi- 
ciency in  the  property  sold,  if  the  deficiency  is  inconsiderable, 
and  does  not  materially  affect  the  value  of  the  remainder,  the 
purchaser  may  be  compelled  to  accept  compensation  for  such 
deficiency,  and  perform  the  agreement.  (De  Wolf  v.  Pratt, 
42  111.  198.)  Where  the  purchaser  gets  substantially  all  for 
which  he  contracted,  he  ought  not  to  be  permitted  to  refuse 
to  go  on  and  perform  the  contract  on  account  of  a  slight  de- 
ficiency, when  full  compensation  can  be  made  in  money,  and 
where  the  deficiency  is  occasioned  by  no  bad  faith  on  the  part 
of  the  vendor.  The  rule  on  this  subject  is  a  sound  one,  other- 
wise there  might  be  in  many  cases  a  failure  of  justice.  It  is 
seldom  the  facts  present  a  stronger  case  for  the  application  of 
that  rule  of  compensation  which  is  often  adopted  that  justice 
may  be  done.  The  testimony  is  to  the  effect  complainants 
in  good  faith  believed  they  were  owners  of  all  the  machinery 
they  sold  to  defendants  with  the  mill.  The  bill  of  sale  they 
tendered  contained  all  that  was  specified  in  the  written  agree- 
ment, and  it  seems  to  have  been  in  the  mill  ready  to  be  deliv- 
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ered.  If,  as  defendants  insist,  other  machinery  not  specified 
in  the  written  contract  was,  in  fact,  sold  with  the  mill,  and 
which  was  afterwards  claimed  by  the  occupying  tenant,  com- 
plainants ought  to  have  been  allowed,  on  demand  being  made 
upon  them  to  do  so,  an  opportunity  to  supply  it ;  or,  in  the 
absence  of  such  opportunity,  it  was  just  they  should  be  per- 
mitted, when  it  was  discovered  some  machinery  was  wanting, 
to  offer  compensation,  as  was  done.  In  this  respect  the  action 
of  the  court  was  in  conformity  with  equitable  principles  gen- 
erally recognized  as  applying  in  such  cases. 

On  the  whole  testimony  considered,  it  is  thought  the  decree 
is  right,  and  it  will  be  affirmed. 


Decree  affirmed. 


Candace  Sands 
v. 

Marcus  Sands. 

Filed  at  Ottawa  January  22,  1885. 

1.  "Witness — credibility — undutiful  son,  as  against  the  mother.  In  a 
contest  between  an  aged  and  infirm  mother  and  her  son,  respecting  her  prop- 
erty, in  which  he  sought  to  acquire  her  title  to  all  the  property  she  had,  by 
taking  advantage  of  her  affection  and  confidence,  and  then  deny  her  a  sup- 
port, and  where  the  proof  showed  he  had  used  opprobrious  language  towards 
her,  it  was  held,  that,  from  his  selfish  disposition  and  want  of  filial  regard, 
the  court  could  not  place  much  confidence  in  the  testimony  of  the  son  in  a 
contest  of  such  character. 

2.  Mistake  of  law — when  relieved  against.  Although  the  rule  is,  that 
a  court  of  equity  will  not  ordinarily  relieve  a  party  against  a  mistake  as  to 
the  law,  still,  where  such  mistake  is  induced  by  a  party  taking  advantage  of 
it,  and  the  relations  are  such  that  the  party  deceived  is  dependent  upon  the 
party  deceiving,  or  is  otherwise  peculiarly  under  his  influence,  a  court  of 
equity  will  interfere,  and  protect  against  any  advantage  thus  obtained. 

3.  In  this  case,  a  favorite  son,  taking  advantage  of  his  mother's  affection, 
induced  her  to  make  a  conveyance  of  all  her  estate  to  him,  upon  the  assur- 
ance of  the  son  that  the  deed  was  in  the  nature  of  a  will,  and  would  not  take 
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effect  in  her  lifetime.  The  mother  was,  at  the  time,  of  the  age  of  seventy- 
three  years,  and  greatly  weakened  in  body  and  mind  from  disease  and  sick- 
ness, so  as  to  be  incapable  of  transacting  business,  and  the  proof  showed  the 
deed  was  not  intended  by  her  to  have  effect  before  her  death,  but  was  handed 
to  the  son  to  be  placed  with  her  papers,  and  upon  her  recovery  she  destroyed 
the  deed.  It  was  held,  that  the  trial  court  erred  in  decreeing  that  the  mother 
execute  another  deed  in  place  of  the  one  she  had  destroyed,  and  in  dismiss- 
ing her  cross-bill  to  have  the  conveyance  made  set  aside. 

4.  Setting  aside  deed  procured  by  undue  influence.  Where  a  person 
enfeebled  in  mind  by  disease  or  old  age,  is  so  placed  as  to  be  likely  to  be 
subjected  to  the  influence  of  another,  and  makes  a  voluntary  disposition  of 
property  in  favor  of  that  person,  the  courts  will  require  proof  of  the  fact  that 
the  donor  understood  the  nature  of  the  act,  and  that  it  was  not  done  through 
the  influence  of  the  donee.     Such  a  conveyance  is  presumptively  void. 

5.  Specific  performance — repudiation  of  contract.  It  is  only  when 
the  evidence  is  clear  and  precise,  that  a  court  of  equity  will  decree  a  specific 
performance;  and  when  a  party  has  repudiated  a  contract  by  denying  the 
other  party  his  rights  under  the  same,  he  can  not  enforce  its  specific  per- 
formance. 

6.  Deed — grantor's  control  over  it  until  it  takes  effect.  A  mother  was 
induced  by  her  son,  while  she  was  in  a  feeble  state  of  mind,  to  execute  a 
deed  to  him  for  her  land,  including  her  homestead,  under  the  assurance  and 
belief  that  it  would  not  take  effect  until  recorded,  and  the  grantee  agreed  not 
to  procure  the  same  to  be  recorded  during  the  life  of  the  grantor:  Held,  the 
deed  would  not  take  effect  as  to  the  grantee,  and  the  grantor  might  destroy 
the  same  at  pleasure. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  John  V.  Eustace,  Judge,  presiding. 

This  was  a  bill  in  equity,  in  the  Whiteside  circuit  court,  by 
Marcus  Sands,  against  Candace  Sands,  praying  that  she  be 
decreed  to  reexecute  a  deed  for  a  certain  forty-acre  tract  of 
land,  and  for  general  relief. 

The  material  allegations  in  the  bill  are,  that  on  the  third 
day  of  June,  1881,  the  defendant,  for  a  good  and  valuable  con- 
sideration, deeded  a  forty-acre  tract  of  land,  which  is  particu- 
larly described,  to  the  complainant ;  that  he  took  possession 
of  the  land  under  the  deed,  and  made  valuable  and  perma- 
nent improvements  thereon ;  that  she  afterwards,  without  his 
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knowledge  or  consent,  got  possession  of  the  deed  before  it  was 
recorded,  and  destroyed  it,  and  that  she  has  refused  to  execute 
another  deed,  although  requested  so  to  do. 

The  defendant  answered,  denying  the  delivery  of  the  deed 
as  alleged.  She  admits  the  execution  of  the  deed,  but  alleges 
that  she  was  at  the  time  dangerously  sick,  and  her  mental 
faculties  and  will  power  affected  and  impaired  by  sickness ; 
that  complainant,  who  is  her  son,  by  fraud  and  undue  influ- 
ence induced  her  to  sign  the  deed ;  that  he  induced  her  to 
believe,  and  she  did  believe,  that  such  deed  would  not  be 
treated  as  delivered  and  valid  if  she  got  well,  but  would 
remain  under  her  power  and  control,  just  like  a  will,  subject 
to  revocation  or  alteration,  if  she  should  so  elect.  She  also 
sets  up  and  claims  a  homestead  in  the  tract. 

Eeplication  was  filed  to  the  answer,  and  the  defendant 
then  filed  her  cross-bill.  The  cross-bill  alleges,  as  does  the 
answer,  the  age,  sickness,  and  consequent  weakness  of  will 
and  intellect  of  the  defendant  at  the  time  of  the  execution 
of  the  deed ;  that  complainant,  who  is  her  son,  induced  her, 
by  false  and  fraudulent  representations,  to  sign  it ;  that  her 
husband,  who  was  then  alive,  and  living  with  her,  did  not 
join  in  its  execution,  and  knew  nothing  in  regard  to  it ;  that 
she  was  induced  by  the  complainant,  and  the  notary  public 
acting  under  the  complainant,  to  believe,  and  did  believe, 
that  if  she  recovered  from  her  sickness  the  deed  would  be 
invalid  as  a  conveyance,  and  of  no  more  effect  than  a  will ; 
that  she  never  delivered  it  intending  that  it  should  take  effect 
as  a  deed,  but  simply  handed  it  to  the  complainant  to  be 
placed  among  her  other  papers,  where  she  could  control  it. 
She  also  sets  up  and  claims  estate  of  homestead  in  the  prop- 
erty. She  alleges  that  complainant  is  in  possession,  and 
refuses  to  account  for  rents  and  profits,  prays  that  the  deed  be 
set  aside  and  removed  as  a  cloud  upon  her  title,  and  that  an 
account  may  be  taken  of  rents  and  profits,  and  complainant 
decreed  to  pay  the  amount  so  to  be  found  due.     Answer  was 
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filed  putting  in  issue  these  allegations,  to  which  there  was  a 
replication. 

Evidence  was  given  on  behalf  of  complainant  and  defend- 
ant, on  the  issues  thus  presented,  and  the  court,  on  final 
hearing,  decreed  that  defendant,  within  thirty  days,  make, 
execute  and  deliver  to  the  complainant  a  good  and  sufficient 
deed  for  said  land,  conveying  to  him  all  right,  title  and  inter- 
est which  the  defendant  had  in  the  land  on  June  3,  1881, 
"excepting  such  rights  as  the  defendant  may  then  have  had 
in  said  land  under  the  laws  of  the  State  of  Illinois,  entitled 
'Exemptions  and  Homesteads.' " 

The  errors  assigned  properly  bring  before  the  court  the 
questions  discussed  in  the  opinion. 

Messrs.  Bennett  &  Green,  for  the  appellant. 

Messrs.  C.  J.  &  C.  C.  Johnson,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 

Court : 

John  P.  Sands,  and  Candace,  his  wife,  lived  on  a  farm  of 
one  hundred  and  twenty-six  acres,  in  Whiteside  county,  the 
title  whereof  was  in  him,  from  some  time  in  the  year  1847, 
and  raised  thereon  a  family  of  eight  children,  of  whom  five 
survived  their  father.  The  farm  was  opened  and  improved 
and  cultivated,  as  we  infer  from  the  evidence,  by  the  joint 
labor  of  all,  each  contributing,  as  is  usual  in  such  cases,  to 
the  extent  of  his  or  her  ability,  in  his  or  her  own  way.  As  the 
children,  respectively,  attained  their  majority,  they  left  home, 
and  thereafter  conducted  business  for  themselves.  Before 
the  year  1873  they  had  all  left  home,  the  father  and  mother 
remaining  alone  upon  the  farm.  Marcus,  the  youngest  child, 
had  learned  the  carpenter's  trade,  and  after  having  had  em- 
ployment at  different  places,  late  in  the  year  1873  was  induced 


Sands  v.  Sands.  229 


Opinion  of  the  Court. 


by  his  father  and  mother  to  return  and  live  with  them  on 
the  farm,  and  work  it  for  a  share  in  the  products.  In  1874 
he  was  married,  and  then  removed  into  and  dwelt  in  a  house 
some  fifteen  rods  distant  from  that  occupied  by  his  father 
and  mother,  but  on  the  same  forty-acre  tract  of  land,  and 
thenceforth  he  continued  to  work  the  farm,  as  before,  for  a 
share  in  the  products.  Early  in  the  year  1881,  John  P. 
Sands  conveyed,  through  Marcus,  to  Candace,  the  forty  acres 
whereon  were  the  houses  occupied  as  dwellings,  and  which  is 
the  tract  affected  by  this  controversy.  Candace  made  her 
will,  whether  before  or  after  she  received  this  title  is  not  very 
clear  from  the  evidence,  intending  thereby  to  devise  this  tract 
to  Lelia,  the  wife  of  Marcus.  About  the  middle  of  May,  1881, 
Candace  became  sick,  and  remained  sick  until  in  July  follow- 
ing. While  she  was  thus  sick  (on  the  3d  day  of  June,)  she 
executed  the  deed,  reexecution  of  which  is  now  sought  to 
be  coerced,  and  some  time  afterwards,  probably  during  the 
same  summer,  she  destroyed  this  deed.  John  P.  Sands  de- 
vised the  remaining  eighty-six  acres  of  the  farm  to  Marcus, 
by  his  last  will,  and  died  on  the  11th  day  of  June,  1883. 
Marcus  has  paid  no  rent,  and  rendered  no  account  to  Can- 
dace, at  any  time.  Prior  to  the  death  of  John  P.,  Marcus 
accounted  to  him,  and  paid  rent  for  the  entire  farm.  Thus 
far  there  is  no  substantial  dispute  as  to  the  facts ;  nor  is  it 
disputed  that  when  this  deed  was  executed,  Candace  owned 
no  other  property,  that  no  one  was  present  at  the  execution 
of  the  deed  save  Marcus  and  the  notary  taking  the  acknowl- 
edgment, and  that  no  one  else,  save  the  wife  of  Marcus,  had 
knowledge  thereof,  although,  at  the  time,  John  P.,  and  an 
aunt  of  Marcus,  and  a  servant  girl,  were  all  in  an  adjoining 
room. 

The  deed  was  executed  at  the  instance  of  Marcus.  His 
wife,  at  his  instigation,  informed  Candace  that  the  will  was 
not  satisfactory.  They  were  afraid  the  will  might  be  broken 
by  the  other  heirs,  and  it  was  preferred  the  title  should  be 
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in  Marcus,  instead  of  his  wife.  At  the  time  the  deed  was 
executed,  Candace  was  in  her  seventy-third  year  of  age,  and, 
beyond  all  question,  quite  sick.  We  think  it  evident,  from 
the  testimony,  that  apprehension  of  approaching  dissolution 
was  the  cause  of  the  execution  of  the  deed  at  that  time.  No 
one  had  previously  spoken  to  Candace  upon  the  subject  of 
executing  the  deed,  but  Marcus  and  his  wife.  He  took  the  old 
deed  to  the  notary,  had  a  deed  from  her  to  himself  drawn, 
brought  the  notary  to  the  house,  had  him  introduced  to  her 
presence,  and  the  deed  signed  by  her  and  acknowledged  before 
the  notary,  without  the  knowledge  of  the  other  inmates  of  the 
house.  No  opportunity  of  consultation  or  advice  was  allowed 
or  offered.  That  Candace  did  not  ask  or  seek  such  advice 
only  proves  how  completely  she  was  under  the  control  of 
Marcus.  Here  she  was,  according  to  his  version,  absolutely 
giving  away  everything  that  she  had,  at  an  age  when  she 
could  no  longer  earn  a  support,  and  her  husband,  her  natural 
adviser  and  protector,  only  a  few  feet  distant,  kept  in  pro- 
found ignorance  of  what  she  was  doing. 

The  physician  who  attended  upon  Candace  says  that  she 
had  hysteria,  and  that  there  were  periods  during  her  sickness 
when  she  was  incapable  of  transacting  business.  Other  wit- 
nesses testify,  that  in  their  opinion  she  was  insane  on  the 
third  of  June,  and  incapable  of  acting  rationally  in  business 
matters.  It  is  shown  that  about  that  time  she  made  several 
attempts  to  commit  suicide,  was  easily  provoked  to  tears, 
and  was  very  nervous  and  excitable.  The  evidence  shows, 
beyond  question,  that  age  and  disease  had  affected  her  mind 
to  some  extent,  weakened  her  will  power,  and  impaired  her 
judgment ;  and  so,  at  all  events,  it  is,  in  our  opinion,  quite 
clear  that  she  was  in  a  condition  to  receive,  without  question, 
almost  any  representation  as  true,  if  made  by  one  who  had 
her  confidence,  as  Marcus  had,  and  incapable  of  judging  and 
determining  its  legal  accuracy.  She  testifies  that  both  Mar- 
cus and  the  notary  informed  her  the  deed  would  be  worth- 


Sands  v.  Sands.  231 


Opinion  of  the  Court. 


less, — "of  no  more  value  than  a  piece  of  brown  paper,"  if  she 
got  well ;  that  it  could  not  take  effect  until  recorded,  which 
he  promised  should  not  be  done  while  she  lived,  and  that  she 
never  delivered  it  to  take  effect  then  as  a  deed,  but  that  she 
simply  delivered  it  to  Marcus  with  the  request  that  he  would 
place  it  among  her  other  papers.  It  is  true  he  does  not  admit 
this,  but  says  the  delivery  was  absolute.  He  does,  however, 
admit  that  she  requested  him  not  to  have  it  recorded  then, 
nor  until  after  her  death,  and  there  is  other  evidence  proving 
that  she  had  been  made  to  believe  that  it  would  not  take  effect 
until  it  was  recorded. 

An  examination  of  the  evidence  of  Marcus  fails  to  impress 
us  favorably  in  his  behalf.  This  record  shows  that  he  admits 
that  he  had  called  his  mother  a  liar,  and,  from  the  evidence, 
he  shows  a  disposition  to  deny  her  all  means  of  support,  at 
a  time  of  life  when  she  is  no  longer  able  to  help  herself.  He 
is  made  to  appear  willing  to  take  advantage  of  her  affection 
and  weakness  in  order  that  he  may  plunder  her  of  what  she 
has,  and  then  leave  her  to  the  charity  of  the  law  to  obtain  a 
support  where  it  may  enforce  it,  for  the  evidence  shows  that 
he  has  refused  to  account  to  her  for  rents  and  profits,  and 
that  he  said  to  her  that  if  any  one  must  leave  the  land,  it 
would  be  her.  Much  confidence  ought  not  to  be,  and  can 
not  be,  placed  in  the  evidence  of  one  thus  shown  to  be  so 
selfish,  and  so  devoid  of  filial  affection  and  respect,  where 
the  direct  effect  of  his  evidence  is  to  give  him  property,  or 
take  it  from  him.  With  such,  the  distinctions  between  right 
and  wrong  are  not  well  defined  and  marked,  and  the  love  of 
truth,  as  a  mere  matter  of  sentiment,  is  not  apt  to  control  in 
such  minds. 

Although  the  general  principle  is,  a  court  of  equity  will  not, 
ordinarily,  relieve  against  a  mere  mistake  as  to  the  law,  still 
where  the  mistake  is  induced  by  a  party  taking  advantage 
of  it,  and  the  relations  are  such  that  the  party  deceived  is 
dependent  upon  the  party  deceiving,  or  is  otherwise  peculiarly 
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under  his  influence,  a  court  of  equity  will  interfere,  and  pro- 
tect against  any  advantage  thus  obtained.  Bispharn's  Prin- 
ciples of  Equity,  (2d  ed.)  sec.  188;  Kerr  on  Fraud  and 
Mistake,   (Bump's  ed.)  400;   Wheeler  v.  Smith,  9  How.  55. 

The  mere  relations  and  situations  of  these  parties  condemn 
this  transaction.  It  can  not  be  tolerated  that  a  mother, 
whose  mind  is  weakened  by  age  and  disease,  shall  be  over- 
reached through  her  affection  for  a  favorite  child,  and  thereby 
pauperized,  and  made  a  charge  upon  the  public  or  a  burthen 
upon  her  other  children,  so  long  as  the  rights  of  third  parties 
are  not  affected.  Parties  thus  related  occupy  unequal  posi- 
tions. Naturally,  and  it  may  be  unconsciously,  such  a  son 
will  have  an  undue  influence  over  such  a  mother.  The  rule 
is,  where  a  person  enfeebled  in  mind,  by  disease  or  old  age, 
is  so  placed  as  to  be  likely  to  be  subjected  to  the  influence  of 
another,  and  makes  a  voluntary  disposition  of  property  in  favor 
of  that  person,  the  courts  require  proof  of  the  fact  that  the 
donor  understood  the  nature  of  the  act,  and  that  it  was  not 
done  through  the  influence  of  the  donee.  Haydock  v.  Hay- 
dock,  7  Stew.  (N.  J.  Eq.)  570;  Hugiienin  v.  Baseley,  2  L.  C. 
in  Eq.  (4th  Am.  ed.)  notes,  1183-1185;  Am.  notes,  1192- 
1194;  Bispharn's  Principles  of  Equity,  page  296,  sec.  235. 
And  so  where  a  son,  believing  that  his  father,  who  had  the 
"blues,"  was  incompetent  to  manage  his  own  affairs,  took 
charge  of  them,  the  father  passively  submitting,  and  the  son 
also  induced  the  father  to  execute  to  him  a  deed  of  his  farm, 
and  to  transfer  all  his  personal  property  to  him,  it  was  held 
that  the  transaction  was  presumptively  void,  and  it  was  in- 
cumbent on  the  son  to  show  conclusive  good  faith.  Jacox  v. 
Jacox,  40  Mich.  473. 

There  is  some  pretense,  here,  that  the  conveyance  was  for  a 
valuable  consideration, — the  leaving  off,  by  Marcus,  of  work- 
ing at  his  trade,  and  his  coming  upon  the  farm  and  working 
it.     The  evidence  before  us  does  not  so  clearly  and  precisely 
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prove  such  a  contract  that  we  can  say  it  should  be  specifically 
enforced,  and  it  is  only  when  the  evidence  in  such  cases  is 
clear  and  precise,  that  a  court  of  equity  will  decree  specific 
performance.  But  if  such  a  contract  was  made,  it  is  clear, 
beyond  dispute,  that  it  contemplated  the  use  of  the  land,  or 
rent  of  that  part  not  personally  occupied  and  used  by  Can- 
dace,  during  her  lifetime,  and  Marcus  has  repudiated  the  con- 
tract by  denying  her  rights,  and  neglecting  to  pay  her  rent. 
This  court  held  in  Frazier  v.  Miller,  16  111.  48,  that  such 
subsequent  denial  of  the  rights  of  the  grantor,  under  a  similar 
contract,  would  justify  its  rescission  by  a  court  of  equity. 
The  same  doctrine  was  re-announced  in  Oard  v.  Oard,  59  111. 
46,  and  it  was  there  said  that  if  the  rescission  of  the  contract 
in  cases  of  such  character  could  not  be  referred  to  any  other 
head  of  equity  jurisdiction,  it  would  be  proper  to  presume  that 
it  was,  in  the  first  instance,  made  with  a  fraudulent  intent. 
Jones  v.  Neely,  72  111.  449,  recognizes  the  same  doctrine. 

Candace  Sands,  according  to  the  clear  preponderance  of 
this  evidence,  never  intended  to  invest  a  present  title,  and 
did  no  act  which  she  intended  as  an  absolute  delivery  of  the 
deed.  She  was  induced  by  Marcus  and  the  notary  to  believe, 
and  did  believe,  the  deed  would  not  take  effect  until  recorded, 
and  as  to  him,  therefore,  it  must  be  held  it  did  not  take 
effect,  and  might  be  destroyed  at  her  pleasure. 

We  think  the  court  should  have  denied  relief  on  the  original 
bill,  and  granted  relief  on  the  cross-bill,  and  for  the  error  in 
that  regard  the  decree  below  is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  now  so  decree. 

Decree  reversed. 
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Mary  E.  Stoltz  et  al. 

v. 

Henry  Doering. 

Filed  at  Ottawa  January  22,  1885. 

1.  Descents  —  bastards — whether  they  may  take  by  inheritance.  At 
common  law  a  bastard  has  no  right  of  inheritance,  being  regarded  as  filius 
nullius;  and  this  rule  is  in  force  in  this  State.  A  bastard  in  this  State  can 
not  inherit  from  its  father  unless  he  shall  have  married  the  mother,  and 
acknowledged  the  child  as  his  own,  but  the  child  may,  under  the  statute, 
inherit  from  its  mother. 

2.  Same — as  to  lands — by  what  laics  the  inheritance  governed — conflict 
of  laws.  The  descent  and  heirship  of  real  estate  are  exclusively  governed  by 
the  laws  of  the  country  within  which  the  property  is  actually  situated.  No 
person  can  take,  except  those  who  are  recognized  as  legitimate  heirs  by  the 
laws  of  that  country,  and  they  take  in  the  proportions  and  the  order  which 
those  laws  prescribe.  Although  a  bastard  may  be  entitled  in  Germany,  where 
born,  to  inherit  from  his  father,  he  can  not  inherit  real  estate  from  him  situate 
in  this  State. 

3.  Mabkiage  —  what  constitutes  marriage — at  common  law.  In  the 
absence  of  any  statutory  prohibition,  a  marriage  at  common  law  may  be  had 
per  verba  futuro  cum  copula;  but  the  copula  must  be  in  fulfillment  of  the 
agreement  to  marry,  or  in  consummation  of  such  a  contract.  The  fact  that 
sexual  intercourse  occurs  after  the  agreement  to  marry  at  some  future  day,  is 
not  of  itself  sufficient  to  establish  the  marriage  relation.  To  be  availing,  the 
parties,  at  the  time  of  the  copula,  must  then  have  accepted  each  other  as 
husband  and  wife. 

4.  Limitation — under  acts  of  1835  and  1839.  Under  the  Limitation  law 
of  1835,  seven  years'  possession  of  land  by  actual  residence  thereon  is  not  of 
itself  sufficient  to  create  the  bar.  The  occupant  must  also  show  a  connected 
title,  deducible  of  record,  in  connection  with  the  possession. 

5.  Under  the  Limitation  law  of  1839,  actual  possession  of  land  and  pay- 
ment of  all  taxes  thereon  for  seven  years  successively,  but  without  color  of 
title,  afford  no  defence  to  an  action  by  the  true  owner. 

Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the  Hon. 
C.  W.  Upton,  Judge,  presiding. 
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Mr.  Harry  Eubens,  and  Mr.  Edward  Eoby,  for  the  appel- 
lants: 

A  charge  of  illegitimacy  must  be  supported  by  direct  and 
irrefutable  evidence.  It  must  be  conclusively  proved.  Can- 
jolle  v.  Ferrie,  23  N.  Y.  90. 

No  evidence  of  reputation  in  a  community  can  be  received 
to  show  illegitimacy.  The  evidence  of  a  servant  in  the  family 
as  to  reputation  in  the  family  is  inadmissible.  Keputation, 
if  proved,  can  only  be  proved  by  a  member  of  the  family,  or 
by  proving  the  declarations  and  statements  of  blood  relations. 
Berkely  Peerage  case,  4  Campb.  419  ;  Hubback  on  Succession, 
654-656;  1  Phillips  on  Evidence,  (C,  H.  &  E.  notes,)  2T0, 
273  ;  2  id.  279-281 ;  1  Greenleaf  on  Evidence,  sec.  103,  note  1. 

The  testimony  denying  the  marriage  of  John  Doering  to 
the  mother  of  defendant,  is  wholly  inadmissible.  1  Green- 
leaf  on  Evidence,  sec.  103,  note  1 ;  1  Phillips  on  Evidence, 
(C,  H.  &  E.  notes,)  270-273;  2  id.  279-281;  Hubback  on 
Succession,  654-656;  Berkely  Peerage  case,  4  Campb.  419; 
Pier  v.  Pier,  2  H.  L.  C.  354. 

As  to  a  marriage  at  common  law,  and  the  evidence  tend- 
ing to  prove  it,  see  Hebblethwaite  v.  Hepworth,  98  111.  132; 
Port  v.  Port,  70  id.  486;  Canjolle  v.  Ferrie,  23  N.  Y.  107; 
2  Greenleaf  on  Evidence,  sec.  462 ;  1  Bishop  on  Marriage 
and  Divorce,  sees.  13,  457,  note,  1521. 

The  letters  also  show  that  every  member  of  Doering's  fam- 
ily recognized  the  defendant  as  a  legitimate  daughter,  and 
they  are  evidence  of  that  fact.  1  Greenleaf  on  Evidence, 
sees.  104-106;  Berkely  Peerage  case,  4  Campb.  416. 

The  long  continued  adverse  possession  of  the  land  by  the 
husband,  under  claim  of  right,  is  a  bar  to  the  action.  It  is 
not  necessary  that  any  deed  should  pass,  but  only  that  there 
should  be  an  adverse  claim,  which  has  a  color  of  right  or  title 
for  its  support.  Chickering  v.  Failes,  26  111.  507;  Grljjhi  v. 
Marine  Co.  52  id.  145. 
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There  was  the  actual  residence  thereon,  and  title  deducible 
of  record  from  the  United  States,  sufficient  under  the  statute 
of  1835.  Martin  v.  Judd,  81  111.  488;  Jandon  v.  McDowell, 
56  id.  53. 

Counsel  also  contended  that  as  Mrs.  Stoltz  was  made  and 
treated  as  a  legitimate  heir  of  her  father,  and  as  such  suc- 
ceeded to  his  estate  in  Germany,  she  should  also  take  as  his 
heir  here.  Ross  v.  Ross,  129  Mass.  243  ;  Miller  v.  Miller,  91 
N.  Y.  31 5  ;  Miller  v.  Williams,  66  111.  91 ;  Keegan  v.  Geraghty, 
101  id.  26. 

Mr.  A.  J.  Hopkins,  Mr.  N.  J.  Aldrich,  and  Mr.  F.  H. 
Thatcher,  for  the  appellee : 

Foreign  laws,  when  relied  on,  must  be  pleaded  and  proved. 
This  is  the  only  way  they  can  be  noticed.  Chumasero  v.  Gil- 
bert, 24  111.  294 ;  Chenot  v.  Lefevre,  3  Gilm.  640 ;  Smith  v. 
Whittaker,  23  111.  367 ;  Palmer  v.  Marshall,  60  id.  290. 

Under  the  English  law,  illegitimate  children  can  not  take 
by  descent,  for  they  have  not,  in  law,  inheritable  blood. 
4  Kent's  Com.  436 ;  1  Blackstone's  Com.  458 ;  Blacklaws  v. 
Milne,  82  111.  505. 

The  law  of  descent  is  the  subject  of  legislative  control  until 
the  estate  becomes  vested  by  death.  Cooley's  Const.  Lim. 
359. 

The  descent  and  heirship  of  real  estate  are  governed  ex- 
clusively by  the  law  of  the  country  in  which  it  is  actually 
situate.  Story  on  Conflict  of  Laws,  sees.  483,  434,  448,  454, 
430 ;  Wharton  on  Conflict  of  Laws,  sec.  296 ;  United  States 
v.  Crosby,  7  Cranch,  115  ;  McCormack  v.  Sullivant,  10  Wheat. 
203 ;  Lingen  v.  Lingen,  45  Ala.  412. 

As  to  common  law  marriage,  reference  is  made  to  Bishop 
on  Marriage  and  Divorce,  (6th  ed.)  sec.  262.  That  copula 
does  not  make  them  married,  see  Peck  v.  Peck,  12  B.  I.  435 ; 
Cheency  v.  Arnold,  15  N.  Y.  345  ;  Duncan  v.  Duncan,  10  Ohio 
St.  181 ;  Holmes  v.  Holmes,  1  Abb.  525. 


Stoltz  et  at.  v.  Doering.  237 

Opinion  of  the  Court. 

When  marriage  is  inferred  from  cohabitation,  the  pre- 
sumption may  be  destroyed  by  evidence  of  the  subsequent 
and  long  continued  separation  of  the  parties.  2  Greenleaf 
on  Evidence,  sec.  464. 

There  is  no  bar  shown  under  any  statute  of  limitations, 
there  is  no  color  of  title  under  the  act  of  1839,  and  there  is 
no  connected  chain  of  title  deducible  of  record  under  the  act 
of  1835. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Henry  Doering, 
in  the  circuit  court  of  DeKalb  county,  against  Mary  Elizabeth 
Stoltz,  and  Jacob  Stoltz,  her  husband,  to  recover  a  certain 
tract  of  land  in  DeKalb  county,  which  was  owned  originally 
by  John  Doering,  who  died  intestate,  seized  of  the  land,  in 
1860.  The  cause  was  tried,  by  agreement,  before  the  court, 
without  a  jury,  and  judgment  was  rendered  in  favor  of  the 
plaintiff,  and  defendants  appealed. 

Mary  Elizabeth  Stoltz,  as  appears  from  the  evidence,  was 
the  daughter  and  only  child  of  John  Doering,  who  died  seized 
of  the  land ;  but  she  was  an  illegitimate  child,  and  upon  this 
ground,  plaintiff,  who  was  a  brother  and  next  of  kin  of  de- 
ceased, contends  that  the  daughter  can  not  inherit  from  the 
father,  and  that  he,  as  sole  heir  of  his  brother,  is  entitled  to 
recover.  The  plaintiff  resides  in  Germany.  The  defendants 
were  residing  in  this  country  at  the  time  John  Doering  died, 
and  upon  his  death  they  went  into  the  possession  of  the  land, 
and  have  remained  in  possession  ever  since,  paying  all  taxes, 
and  claiming  to  be  the  owners. 

It  appears  from  the  evidence,  that  in  1831  John  Doering, 
then  a  young  unmarried  man,  resided  in  the  province  of 
Hesse  Darmstadt,  Germany ;  that  he  became  acquainted  with 
a  girl  residing  at  the  same  place,  named  Mary  Webber.  These 
parties  became  attached  to  each  other,  and  were  engaged  to 
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be  married,  and  in  April,  1832,  Mary  Webber  gave  birth  to  a 
female  child, — now  Mary  Elizabeth  Stoltz,  the  defendant  in 
this  action.  John  Doering  was  the  father  of  the  child.  He 
never,  however,  married  Mary  Webber,  but,  in  1834,  left 
Germany  and  came  to  this  country.  He  settled  in  DeKalb 
county,  where,  in  1845,  he  purchased  the  land  in  question. 
It  is  plain,  from  the  evidence,  that  Doering  always,  after  the 
birth  of  Mary  Elizabeth,  recognized  and  treated  her  as  his 
daughter.  In  1849  he  had  her  brought  to  this  country  at  his 
own  expense,  and  introduced  her  to  his  friends  and  acquaint- 
ances as  his  child  and  daughter.  Indeed,  in  the  record  of 
births  and  baptisms  of  the  evangelical  diocese  of  Meichs,  in 
Germany,  where  Doering  and  Mary  Webber  resided,  and 
where  the  child  was  born,  John  Doering  acknowledged,  in  a 
public  manner,  in  writing,  over  his  own  signature,  that  he 
was  the  father  of  the  child. 

The  public  acknowledgment  of  John  Doering,  in  connec- 
tion with  the  action  taken  in  the  parochial  church  by  the 
mother  and  father  of  the  child,  it  is  contended,  gave  her  the 
right  of  inheritance  under  the  laws  of  the  province  in  Ger- 
many where  they  resided,  and  as  she  became  entitled  to 
inherit  there,  she  became  the  heir  of  John  Doering,  and  as 
such  entitled  to  inherit  his  property  wherever  situate.  Con- 
ceding that  the  defendant,  under  the  laws  of  the  province  in 
Germany  where  she  was  born  and  baptized,  could  inherit 
property  situated  in  that  province  from  John  Doering,  does 
that  fact  confer  upon  her  the  right  of  inheritance  here  ? 

At  common  law  a  bastard  has  no  right  of  inheritance.  In 
the  eyes  of  the  law,  bastards  are  not  regarded  as  children  for 
civil  purposes.  Blackstone,  (vol.  1,  page  458,)  in  discussing- 
the  rights  of  bastards,  says :  "The  rights  are  very  few,  being 
only  such  as  he  can  acquire,  for  he  can  inherit  nothing,  being 
the  son  of  nobody,  and  sometimes  called  fillus  millius,  some- 
times films  populi."  In  Blacklaws  v.  Milne,  82  111.  505,  it 
was  held  that  the  common  law  rule  which  excluded  illegiti- 
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mate  children  from  inheriting,  was  in  force  in  this  State. 
Under  our  statute  in  force  at  the  time  of  the  death  of  John 
Doering,  a  bastard  could  not  inherit  from  a  father  unless  such 
father  had  married  the  mother  of  the  child,  and  acknowledged 
the  child  as  his  own.  Under  section  65,  chapter  109,  Gross' 
Statutes  of  1869,  a  bastard  might  inherit  from  the  mother, 
but  this  statute  confers  no  right  of  inheritance  from  the  father. 

The  first  question  then  to  be  determined  is,  whether  the 
rights  of  the  defendant,  Mary  Elizabeth  Stoltz,  are  to  be 
determined  by  the  laws  of  the  province  of  Germany,  where 
she  was  born  and  baptized,  or  are  those  rights  to  be  determ- 
ined by  the  laws  of  this  State,  where  the  land  involved  is 
located.  The  general  rule  in  regard  to  the  descent  of  real 
estate  is,  that  it  is  governed  by  the  law  of  the  country  where 
it  is  located.  Story  on  Conflict  of  Laws,  states  the  law  on 
this  subject  (sec.  483,)  as  follows:  "The  descent  and  heir- 
ship of  real  estate  are  exclusively  governed  by  the  law  of  the 
country  within  which  it  is  actually  situated.  No  person  can 
take  except  those  who  are  recognized  as  legitimate  heirs  by 
the  laws  of  that  country ;  and  they  take  in  the  proportions 
and  the  order  which  those  laws  prescribe.  This  is  the  indis- 
putable doctrine  of  the  common  law."  The  rule  announced 
by  Story  we  believe  to  be  in  harmony  with  the  current  of 
authority  on  the  subject,  as  may  be  seen  by  an  examination 
of  some  of  the  many  cases  bearing  on  the  question.  Lingen 
v.  Lingen,  45  Ala.  412;  Bamum  v.  Barnum,  42  Md.  251; 
Smith  v.  Dorr,  34  Pa.  St.  126;  Harvey  v.  Ball,  32  Ind.  99; 
Wharton  on  Conflict  of  Laws,  sees.  560,  561,  273 ;  McCor- 
mack  v.  Sullivant,  10  Wheat.  203 ;  City  Ins.  Co.  of  Providence 
v.  Corn.  Bank  of  Bristol,  68  111.  350 ;  Keegan  v.  Geraghty, 
101  id.  26. 

If  we  are  correct  in  our  view  of  the  law  on  this  question, 
then,  although  the  defendant  may  have  been  entitled  to  in- 
herit from  her  father  under  the  laws  of  Germany,  where  she 
was  born,  had  he  died  leaving  property  in  that  country,  it 
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does  not  follow  that  the  defendant  can  inherit  the  property 
in  this  State,  as  real  estate  situated  here  must  descend  in 
conformity  to  the  laws  of  our  State,  and  not  as  provided  by 
the  laws  in  Germany, — a  foreign  country. 

It  is  also  claimed  by  counsel  for  appellants,  that  Mrs.  Stoltz 
is  the  legitimate  child  of  John  Doering,  from  a  common  law 
marriage  with  Mary  Webber  per  verba  de  futuro  cum  copula. 
There  is  no  doubt  from  the  evidence  but  Doering  and  Mary 
Webber  had  agreed,  between  themselves,  that  they  would,  at 
some  future  day,  become  husband  and  wife,  and  while  this 
contract  was  in  existence,  sexual  intercourse  was  had  and  the 
child  begotten;  but  we  do  not  understand  that  this  consti- 
tuted a  common  law  marriage.  It  is  true  that  no  ceremony 
was  required,  but  the  parties  must  actually  give  themselves 
to  each  other  in  the  marriage  relation.  An  agreement  to 
marry  in  the  future  is  but  an  executory  contract,  and,  as  has 
been  well  said  in  Cheeney  v.  Arnold,  15  N.  Y.  345,  whatever 
indiscretions  the  parties  may  commit  after  making  such  prom- 
ises, they  do  not  become  husband  and  wife  until  they  have 
actually  given  themselves  to  each  other  in  that  relation. 
See,  also,  Duncan  v.  Duncan,  10  Ohio  St.  181 ;  1  Bishop  on 
Marriage  and  Divorce,  (6th  ed.)  sec.  259 ;  Robertson  v.  State, 
42  Ala.  510;  Hebblethwaite  v.  Hepworth,  98  111.  126;  Port  v. 
Port,  70  id.  484.  In  the  absence  of  a  statutory  prohibition 
a  marriage  at  common  law  may  be  had  per  verba  futuro  cum 
copula,  but  the  copula  must  be  in  fulfillment  of  the  agreement 
to  marry,  or  in  consummation  of  such  a  contract.  The  fact 
that  sexual  intercourse  occurs  after  an  agreement  to  marry 
at  some  future  day,  is  not  of  itself  sufficient  to  establish  the 
marriage  relation.  To  be  availing,  the  parties,  at  the  time 
of  copula,  must  then  accept  each  other  as  husband  and  wife. 
This  was  not  done  here. 

The  defendants  also  set  up  in  bar  of  the  action  the  Limita- 
tion law  of  1835,  which,  in  substance,  requires  an  action  of 
this  character  to  be  brought  within  seven  years,  where  a  per- 
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son  is  in  possession  by  actual  residence,  having  a  connected 
title,  in  law  or  equity,  deducible  of  record,  from  this  State  or 
the  United  States.  The  defendants  were  in  the  possession 
of  the  land  for  eleven  years,  by  actual  residence.  Thus  far 
they  may  claim  the  benefit  of  the  statute.  But  they  failed 
to  show  a  connected  title,  deducible  of  record,  in  connection 
with  possession,  and  hence  they  are  in  no  position  to  claim 
the  benefit  of  the  statute.  They  also  claim  under  the  act  of 
1839,  which  bars  an  action  brought  to  recover  lands  where 
the  premises  are  in  the  possession  of  a  person  under  claim 
and  color  of  title,  made  in  good  faith,  and  who  shall,  for 
seven  successive  years,  continue  in  possession,  and  pay  all 
taxes  assessed  on  the  lands.  The  parties  were  in  possession 
and  paid  the  taxes  for  more  than  the  required  period  to  es- 
tablish a  bar  under  the  statute ;  but  the  difficulty  is,  they 
were  not  in  possession  under  claim  and  color  of  title.  They 
were  in  possession  under  no  title  whatever.  Had  they  been 
in  under  a  deed,  or  writing  of  any  description  purporting  to 
convey  the  title  to  the  land,  they  might  claim  the  protection 
of  the  statute ;  but  such  is  not  the  case.  Or,  if  Mrs.  Stoltz 
had  in  law  been  entitled  to  an  interest  as  an  heir  of  John 
Doering,  she  might  invoke  the  benefit  of  the  statute ;  but  she 
was  not,  and  while  in  the  possession  of  the  land  she  occupied 
the  same  position  that  a  person  would  who  was  in  no  manner 
related  to  Doering,  if  such  a  person  had  gone  into  the  pos- 
session of  the  land  after  his  death. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Jane  Kelley  et  al. 

v. 

Titus  W.  Yigas  et  al. 

Filed  at  Springfield  September  27,  1884. 

1.  Will — whether  devisees  take  per  stirpes  or  per  capita — of  a  devise, 
"equal  among  my  heirs  at  law."  A  testator  devised  all  his  estate  to  his 
wife  during  her  life,  and  after  her  death  directed  that  $1000  be  paid  to  his 
daughter,  and  gave  to  his  daughter-in-law,  (the  widow  of  his  deceased  son,) 
a  lot,  and  then  directed,  "the  remainder  of  my  estate  to  be  divided  equal 
among  my  heirs  at  law."  The  widow  was  dead  when  a  partition  was  asked, 
and  it  appeared  that  the  testator  had  but  two  children,  a  daughter  still  living, 
and  a  son  who  died  before  the  testator,  leaving  children:  Held,  that  his 
heirs  took  per  stirpes,  and  not  per  capita,  in  the  remainder  of  the  estate, 
6o  that  the  daughter  took  one -half  and  the  heirs  of  the  son  the  balance. 

2.  Where  a  devise  is  made  to  a  class  of  persons  not  named,  as  "heirs  at 
law"  of  the  testator,  so  that  reference  has  to  be  made  to  the  statute  to  ascer- 
tain the  persons  who  constitute  his  heirs,  the  provisions  of  the  statute  as  to 
the  quantity  each  shall  take  must  also  govern.  In  such  case  the  estate  de- 
vised will  be  divided  among  his  heirs,  as  in  cases  of  intestacy. 

Appeal  from  the  Circuit  Court  of  Greene  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  appel- 
lants : 

A  devise  of  an  estate,  "to  be  divided  equal  among  my  heirs 
at  law,"  not  naming  them,  has  reference  to  the  Statute  of 
Descent,  and  heirs  will  take  per  stirpes,  as  in  case  of  intestacy. 
2  Jarman  on  Wills,  34;  Daggett  v.  Slack,  8  Mete.  450;  Til- 
Uughast  v.  Cook,  9  id.  14G ;  2  Story's  Eq.  Jur.  29S,  note  6 ; 
Bassett  v.  Granger,  100  Mass.  348;  Fisher  v.  Skillman,  3 
E.  C  Green,  229 ;  Lyon  v.  Acre,  33  Conn.  222 ;  Rusk's  appeal, 
52  Pa.  St.  269;  Holbrook  v.  Harrington,  16  Gray,  102;  Bal- 
com  v.  Haynes,  14  Allen,  205  ;  Richards  v.  Miller,  62  111.  417 ; 
Raivson  v.  Rawson,  52  id.  62. 
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There  is  a  difference  in  designation  as  children  or  heirs  of 
one.  If  the  gift  is  to  the  children  of  A  and  of  B,  they  take 
per  capita.  2  Jarman  on  Wills,  80-82 ;  Lady  Lincoln  v.  Pel' 
ham,  10  Wis.  166;  Barnes  v.  Patch,  8  Ves.  604;  Walker  v. 
Moore,  1  Beav.  607. 

Devises  to  a  class  are  held  to  pass  the  estate  per  stirpes, 
and  not  per  capita.  Walker  v.  Griffin,  11  Wheat.  375;  Ricks 
v.  Williams,  1  Dev.  Eq.  3 ;  Boot  et  ux.  v.  Mix,  17  Wend.  119 ; 
Jackson  v.  Luquer,  5  Cow.  221 ;  Lyon  v.  Acre,  33  Conn.  222. 

Mr.  James  B.  Ward,  for  the  appellees : 

The  words  "equal,"  and  "to  be  equally  divided,'*  where  used 
in  a  will,  mean  a  division  per  capita.  Richards  v.  Miller,  62 
111.  425 ;  Brown  v.  Pitney,  44  id.  363 ;  Rawson  v.  Rawson,  52 
id.  62 ;  Gauch  v.  Insurance  Co.  88  id.  253 ;  Daggett  v.  Slack, 
8  Mete.  453;  Jarman  on  Wills,  *194,  197. 

I  call  the  attention  of  the  court  to  Bassett  v.  Granger,  100 
Mass.  349;  Lyon  v.  Acre,  33  Conn.  224;  Rusk's  appeal,  52 
Pa.  St.  271 ;  Balcom  v.  Haynes,  14  Allen,  205 ;  Holbrook  v. 
Harrington,  16  Gray,  103 ;  Barnes  v.  Patch,  8  Ves.  605 ; 
Fisher  v.  Skillman,  3  E.  C.  Green,  (N.  J.  Eq.)  229,  and  the 
authorities  there  discussed. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  a  part  of  the  heirs  at 
law  of  Titus  W.  Vigas,  deceased,  against  his  other  heirs,  for  a 
partition  of  the  real  estate  of  which  the  testator  died  seized. 
Surviving  the  death  of  the  testator,  were  his  widow,  (since 
deceased,)  his  daughter,  Jane,  (intermarried  with  Milton  F. 
Kelley,)  and  his  grand-children,  William  Vigas,  Titus  Vigas, 
Hattie  Vigas,  and  Josephine  Vigas,  (intermarried  with  Chris- 
topher Doyle,)  children  of  his  son,  James  Vigas,  who  departed 
this  life  before  the  death  of  the  testator.  Since  the  death  of 
the  testator,  his  grand-son  William  Vigas  has  died  without 
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issue,  leaving  as  his  only  heirs  at  law,  his  mother,  Sarah  F. 
Vigas,  and  his  brothers  and  sisters,  as  above  stated.  It  is 
alleged  in  the  bill,  that  by  the  terms  of  the  testator's  will 
Jane  Kelley,  his  only  surviving  child,  would  take  but  one-fifth 
of  the  "remainder"  of  the  estate,  and  that  the  heirs  at  law 
of  his  deceased  son  would  take  the  other  four-fifths,  and  the 
circuit  court  so  decreed.  Jane  Kelley,  her  husband  joining 
with  her,  brings  the  case  to  this  court,  and  assigns  for  error 
that  decision  of  the  circuit  court. 

The  second  clause  of  the  will  of  Titus  W.  Vigas,  deceased, 
which  was  duly  admitted  to  probate  in  the  county  where  he 
had  resided,  is  as  follows : 

"Second — I  give,  devise  and  bequeath  unto  my  beloved 
wife,  Margaret  T.  Vigas,  all  my  estate,  both  real  and  personal 
property,  of  whatsoever  kind,  during  her  natural  life,  and  at 
her  death,  all  the  property  aforesaid  to  her  bequeathed,  to 
my  daughter,  Jane  Kelley,  the  sum  of  $1000,  and  to  my 
daughter-in-law,  Sarah  L.  Vigas,  wife  of  James  Vigas,  de- 
ceased, lot  No.  258,  in  Carlin's  addition  to  the  town  of  Car- 
rollton,  in  the  county  and  State  aforesaid, — the  remainder  of 
my  estate  to  be  divided  equal  among  my  heirs  at  law. " 

The  widow,  to  whom  a  life  estate  was  given  by  this  provi- 
sion of  the  will,  has  since  died,  and  the  question  is,  how  shall 
the  "remainder"  of  his  estate  be  divided  among  the  "heirs 
at  law"  of  the  testator.  After  making  special  devises  and 
bequests,  it  will  be  observed  the  testator  then  provides,  "the 
remainder  of  my  estate  to  be  divided  equal  among  my  heirs 
at  law."  The  proof  is,  the  testator  left  one  daughter  and 
four  grand-children  his  only  "heirs  at  law,"  and  the  question 
is,  how  do  they  take  the  "remainder"  of  his  estate, — whether 
per  stirpes  or  per  capita.  Although  the  will,  in  this  respect, 
is  by  no  means  free  from  ambiguity,  the  court  is  of  opinion 
the  heirs  take  the  "remainder"  of  the  testator's  estate  per 
stirpes.  That  would  give  one-half  of  the  "remainder"  of  the 
estate  to  his  daughter,  Jane,  and  to  the  heirs  at  law  of  James 
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Vigas,  deceased,  the  other  half.  It  will  be  observed  the  de- 
vise of  the  remainder  of  the  estate,  after  the  determination  of 
the  life  estate  first  created,  is  to  a  class  of  persons, — that  is, 
to  the  "heirs  at  law"  of  the  testator.  To  ascertain  who  are 
included  in  the  class  designated  as  "heirs  at  law,"  reference 
must  be  had  to  the  statute  of  this  State  regulating  descents 
and  distribution  of  estates.  The  rule  established  by  the  de- 
cision of  this  court  in  Richards  v.  Miller,  62  111.  417,  is,  when 
the  statute  is  invoked  to  ascertain  the  persons  who  take  a 
devise  or  bequest  by  a  general  description,  its  provisions  as 
to  the  quantity  each  shall  take  must  also  be  observed.  The 
same  doctrine  had  previously  been  declared  in  Doggett  v. 
Stock,  8  Mete.  450,  and  in  Tillingast  v.  Cook,  9  id.  143.  It 
will  be  seen  the  testator,  by  his  will,  disposed  of  the  remainder 
of  his  estate  to  his  "heirs  at  law,"  but  made  no  devise  of  it 
to  any  one  by  name,  other  than  designating  them  as  a  class. 
The  word  "heir,"  it  is  said,  when  uncontrolled  by  the  con- 
text, designates  the  person  appointed  by  law  to  succeed  to 
the  estate  in  question,  as  in  case  of  intestacy,  and  so  the 
authorities  seem  to  hold.  Who  are  heirs  of  a  deceased  per- 
son is  determined  and  declared  by  statute,  and  the  quantity 
each  shall  take,  as  heir,  is  also  fixed.  Observing  these  rules 
of  construction,  it  would  seem  the  residue  of  the  estate  of  the 
testator  should  be  divided  in  accordance  with  the  provisions 
of  the  statute,  as  in  cases  of  intestacy.  That  being  so,  the 
heirs  at  law  in  this  case,  under  the  statute,  would  take  the 
remainder  of  the  testator's  property  per  stirpes,  and  not  per 
capita.  This  construction  accords  with  what  seems  to  have 
been  the  plain  intention  of  the  testator.  The  only  doubt  as 
to  its  correctness  arises  out  of  the  use  of  the  words,  "equal 
among,"  in  the  will.  It  is  understood  the  words,  "equal 
among,"  or  "equally,"  or  "share  and  share  alike,"  when  used 
in  a  will,  mean  a  division  of  the  estate  per  capita;  but  this 
meaning  of  these  words  may  be  controlled  by  the  context, 
and  is  often  so  done.     That  is  the  case  here.     The  testator, 
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by  making  a  bequest  of  money  to  his  own  daughter  and  a 
devise  of  land  to  his  daughter-in-law,  evidently  intended  to 
make  an  equal  division  of  his  estate  between  his  daughter 
and  the  family  of  his  deceased  son,  and  it  is  not  unreasonable 
to  believe  that  was  all  he  meant  by  the  use  of  the  words, 
"equal  among."  This  most  just  intention  ought  not  to  be 
defeated  by  giving  to  the  words  employed  in  the  will  an  arbi- 
trary and  technical  meaning  never  understood,  or  perhaps 
thought  of,  by  the  testator  when  he  used  them.  This  con- 
struction of  the  will  not  only  conforms  to  what  is  believed  to 
have  been  the  evident  intention  of  the  testator,  as  manifested 
by  the  context,  but  it  finds  strong  support  in  the  previous 
decisions  of  this  and  other  courts.  Richards  v.  Miller,  62  111. 
417;  Basset  v.  Granger,  100  Mass.  348;  Boskin's  Appeal,  3 
Pa.  St.  304. 

This  case  may  be  readily  distinguished  from  Pitney  v. 
Brown,  44  111.  363.  In  that  case  the  devise  of  the  residue  of 
the  estate  was  to  devisees  by  name.  Here  the  devise  is  to  a 
class  of  persons  designated  as  "heirs  at  law."  In  the  former 
case,  the  persons  to  take  the  estate  were  specifically  named, 
as  well  as  the  quantity  each  should  take.  But  in  the  case 
being  considered,  reference  must  be  had  to  the  statute  to 
ascertain  who  are  the  "heirs  at  law"  of  the  testator,  and  when 
that  is  done,  the  rule  seems  to  be  that  the  statute  also  determ- 
ines the  quantity  each  heir  shall  take, — as,  for  instance,  in 
Richards  v.  Miller,  supra,  the  devise  was  to  the  "heirs  at  law" 
of  the  testatrix,  and  by  the  statute  it  was  ascertained  her 
husband  was  one  of  her  heirs  at  law,  and  by  the  same  statute 
he  took  one-half  of  the  estate,  to  the  exclusion  of  the  collat- 
eral heirs,  as  in  case  of  intestacy,  and  it  was  so  decreed. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded  for  further  proceedings  not  inconsistent  with 

this  opinion. 

Decree  reversed. 
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William  H.  Herron 

v. 

Samuel  L.  Gill. 

Filed  at  Ottawa  September  27,  1884. 

1.  Landlord  and  tenant— extent  of  landlord's  lien.  A  lien  is  given 
by  the  statute  to  a  landlord  upon  crops  growing  and  grown  upon  demised 
premises  in  any  year,  for  the  rent  that  shall  accrue  during  such  year;  but  no 
specific  lien  is  created  or  given  as  to  any  other  property  of  the  tenant. 

2.  Same — statute  of  Anne,  giving  lien,  not  in  force  in  this  State.  The 
statute  of  8th  Anne,  C.  14,  giving  a  landlord  a  lien  on  the  goods  and  chattels 
of  his  tenant,  generally,  is  not  in  force  in  this  State,  being  of  a  date  later  than 
the  fourth  year  of  James  I.  If  ever  in  force  here  as  a  part  of  the  laws  of 
Virginia,  it  has  been  repealed  by  implication,  or  superseded  by  subsequent 
acts  of  our  legislature  intended  as  revisions  of  the  whole  subject. 

3.  Same — distress  subject  to  prior  liens.  A  distress  warrant  issued  and 
placed  in  the  hands  of  a  sheriff  after  his  receipt  and  levy  of  executions  upon 
the  goods  and  chattels  of  the  tenant,  not  crops  grown  or  growing  upon  the 
demised  premises,  does  not  take  precedence  of  the  executions,  and  a  levy  of 
the  distress  warrant  will  be  subject  to  the  prior  liens  of  the  executions. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  County  Court  of  Peoria 
county;    the  Hon.  L.  W.  James,  Judge,  presiding. 

This  was  a  motion  by  William  A.  Herron,  for  a  rule  on 
Samuel  L.  Gill,  late  sheriff  of  Peoria  county,  to  pay  appellant 
the  sum  due  him  for  rent  from  Marvin  A.  Breed,  out  of  the 
proceeds  of  assets  of  said  Breed  in  his  (Gill's)  hands,  as 
sheriff,  for  distribution  to  execution  creditors  of  Breed.  The 
motion  was  overruled,  and  Herron  appealed  to  the  Appellate 
Court  for  the  Second  District,  where  the  judgment  of  the 
county  court  was  affirmed,  and  the  case  comes  to  this  court 
on  Herron's  further  appeal. 

The  stipulation  relating  to  the  facts,  filed  with  the  motion, 
shows  that  Breed  was  for  many  years  a  tenant  of  Herron, 
doing  a  general  merchandise  business,  and  owning  a  stock  of 


243  Herron  v.  Gill. 


Statement  of  the  case. 


goods,  with  which  he  occupied  a  store-room  of  Herron.  On 
July  14,  1882,  there  was  due  Herron,  for  rent,  $1364.83,  and 
on  that  day  Herron  issued  a  distress  warrant,  directed  to 
said  Gill,  and  delivered  the  same  to  him,  to  execute,  at  three 
o'clock  P.  M.,  and  Gill,  as  sheriff,  returned  that  he  had  levied 
the  same  on  the  stock  of  goods  belonging  to  Breed,  in  the 
said  store.  On  July  15,  1882,  a  copy  of  the  distress  warrant, 
with  the  indorsement  thereon,  was  filed  in  the  circuit  court 
of  Peoria  county,  and  such  proceedings  were  had  that  at  the 
next  succeeding  term  judgment  was  rendered  against  Breed 
for  said  amount.  On  the  13th  of  July,  (the  day  prior  to  the 
issue  and  levy  of  the  distress  warrant,)  judgments  by  con- 
fession were  obtained  in  the  county  court  of  Peoria  county 
against  Breed,  in  favor  of  the  following  parties :  First  Na- 
tional Bank  of  Peoria,  two  judgments, — one  for  $906.64,  and 
one  for  $526.50;  John  C.  Yates,  for  $328;  Hattie  A.  Breed, 
for  $1000;  and  Stevens  &  Lee,  for  $75, — on  each  of  which 
judgments  execution  issued  forthwith,  and  came  to  the  hands 
of  Gill,  as  sheriff,  on  the  13th  of  July,  all  before  noon.  On 
the  following  day,  (July  14,)  and  before  the  issue  and  delivery 
of  the  distress  warrant,  judgments  by  confession  were  ren- 
dered in  the  county  court  against  Breed,  in  favor  of  other 
parties,  upon  which  executions  were  issued  on  the  same  day, 
and  placed  in  the  sheriff's  hands  before  the  distress  warrant, 
and  were  levied  upon  all  the  goods  afterwards  levied  upon  by 
the  distress  warrant.  The  sheriff,  in  pursuance  of  the  levies 
under  the  executions,  took  possession  of  all  of  said  goods, 
and  still  had  possession  thereof  when  the  distress  warrant 
came  to  his  hands.  Afterwards,  by  agreement  of  the  execu- 
tion creditors  and  Herron,  the  sheriff  surrendered  the  goods 
to  the  assignee  of  Breed,  and  an  order  was  entered  in  the 
county  court  authorizing  the  assignee  to  sell  the  same  at 
public  or  private  sale,  and  hold  the  proceeds  as  custodian  for 
the  sheriff,  and  subject  to  the  rights  and  priorities  therein 
of  each  of  said  parties,  and  directing  him  to  return  to  said 
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sheriff  enough  of  said  proceeds  to  answer  all  said  writs. 
The  net  proceeds  of  the  goods  were  admitted  to  be  insuffi- 
cient to  pay  said  executions  and  the  claim  for  rent.  The 
appellant,  Herron,  claims  that  he  has  a  lien  upon  the  goods 
for  one  year's  rent,  and  this  is  the  real  point  presented  by 
the  record. 

Messrs.  Jack  &  Moore,  for  the  appellant : 

The  lien  of  a  landlord  is  prior  to  the  lien  of  executions, 
although  they  be  levied  before  a  distress  warrant  issues. 
O'Hara  v.  Jones,  46  111.  288 ;  Hadden  v.  Knickerbocker,  70 
id.  678. 

The  following  authorities  hold  that  the  landlord  had  no 
lien  at  common  law  before  the  adoption  of  the  statute  of 
Anne,  but  a  mere  right  to  distrain:  Grant  v.  Whitwell,  9 
Iowa,  156;  Doane  v.  Garretson,  24  id.  351 ;  Craddock  v.  Rid- 
dlesbarger,  2  Dana,  208;  Ege  v.  Ege,  5  Watts,  139;  Woodfall 
on  Landlord  and  Tenant,  563. 

The  force  of  the  statute  of  Anne,  here,  has  been  recognized 
by  this  court  in  Hadden  v.  Knickerbocker,  supra,  in  which  this 
court  cites  Taylor  on  Landlord  and  Tenant,  sec.  576  ;  Martin 
v.  Block,  7  Paige,  641 ;   Coles  v.  Marquan,  2  Hill,  447. 

Whatever  was  common  law  in  Virginia  in  1784,  became 
the  law  in  Illinois,  and  is  such  yet,  except  where  it  is  repug- 
nant to  our  system  of  government,  or  where  it  has  been 
changed  by  statute.  Penny  v.  Little,  3  Scam.  301 ;  Lavalle 
v.  Strobel,  89  111.  380 ;  Johnson  v.  Mcintosh,  8  Wheat.  543. 

The  statute  of  8th  Anne  was  part  of  the  Virginia  law  in 
1784.     Byrd  v.  Cockle,  1  Wash.  232. 

The  same  act  is  referred  to  in  later  cases  in  Kentucky  and 
Virginia  as  the  "Virginia  act  of  1784,"  still  in  force  in  Ken- 
tucky in  1815  and  1830,  and  therefore  continuing  in  force  in 
Virginia  in  1784.  Mitchell  v.  Franklin,  3  J.  J.  Marsh.  480; 
Ferguson  v.  Moore,  2  Wash.  54 ;  Rector  v.  Gale,  Hardin,  78. 
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That  law  has  not  been  changed  by  our  legislation.  Repeal 
by  implication  is  not  favored.  Tyson  v.  Postlewaite,  13  111. 
73 4 ;  Boon  v.  Juliet,  1  Scam.  258. 

The  statute  of  Anne,  or  a  copy  thereof,  is  in  force  in  the 
States  in  which  the  following  cases  were  decided,  by  statutes 
passed  since  the  revolution,  showing  that,  as  a  matter  of 
policy,  its  propriety  is  generally  recognized:  Central  Bank 
v.  Peterson,  24  N.  J.  568;  Russell  v.  Doty,  4  Cow.  578;  City 
of  New  Orleans  v.  Vaught,  12  La.  Ann.  339 ;  Doane  v.  Gar- 
retson,  24  Iowa,  351 ;  Denham  v.  Harris,  13  Ala.  465  ;  Forman 
v.  Proctor,  9  B.  Mon.  124. 

The  same  law  is  held  to  be  in  force  in  Pennsylvania  and 
South  Carolina,  by  virtue  of  their  colonial  statutes  adopting 
the  statute  of  Anne.  Mitchell  v.  Stewart,  13  S.  &  E.  297 ; 
Watson  v.  Hudson,  3  Brev.  60, 

Messrs.  Stevens,  Lee  &  Horton,  for  the  appellee : 

The  ordinance  of  1787  made  such  provision  for  the  govern- 
ment and  laws  of  the  territory,  as  to  prevent  further  recog- 
nition of  the  statutes  of  Virginia  previously  in  force  there. 
Penny  v.  Little,  3  Scam.  301. 

The  statute  of  8th  Anne,  C.  14,  being  of  a  date  later  than 
the  fourth  year  of  James  I,  and  its  provisions  being  in  force 
in  Virginia  only  by  virtue  of  express  enactment  by  the  colo- 
nial legislature,  was  a  part  of  its  statutory  law,  and  hence  was 
not  continued  in  the  territory.  1  Kent's  Com.  473,  note  a ; 
United  States  v.  Mundel,  6  Call,  262  ;  Commonwealth  v.  Knowl- 
ton,  2  Mass.  534 ;  Sackett  v.  Sackett,  8  Pick.  317 ;  People  v. 
Folsom,  5  Cal.  374 ;  Penny  v.  Little,  3  Scam.  301 ;  Fisher 
v.  Deering,  60  111.  114. 

If  the  statute  of  8th  Anne,  C.  14,  was  ever  in  force  in  this 
State,  it  was  repealed  or  superseded  by  the  act  approved 
February  23,  1819,  that  being  intended  as  a  revision  of  the 
whole  matter,  and  in  many  respects,  particularly  in  the  sec- 
tion on  which  plaintiff  bases  his  right,  is  repugnant  to  the 
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former.  Andrew  v.  People,  75  111.  605  ;  Culver  v.  Third  Nat, 
Bank,  64  id.  528 ;  Board  of  Trustees  v.  Chicago,  14  id.  334 ; 
Bartlett  v.  King,  12  Mass.  537 ;  Mason  v.  Waite,  1  Pick.  452 ; 
Colley  v.  Merrill,  6  Maine,  42;  Commonwealth  v.  Kelliher,  12 
Allen,  480;  Curtis  v.  GiW,  34  Conn.  49;  Wakefield  v.  PfoZ|M, 
37  N.  H.  295  ;   Farr  v.  Brackett,  30  Vt.  294. 

The  language  of  our  decisions  clearly  shows  that  the  courts 
of  Illinois  will  allow  the  landlord  no  greater  right  than  he 
had  at  common  law,  except  in  case  of  growing  crops.  Had- 
den  v.  Knickerbocker,  70  111.  677 ;  Pretty  man  v.  Unland,  77 
id.  211 ;  Eames  v.  Mayo,  6  Bradw.  339;  Hunter  v.  Whitfield, 
89  111.  229. 

At  common  law  an  execution  levied  on  goods  of  the  tenant, 
even  when  rent  was  due,  took  precedence  of  a  distress  war- 
rant subsequently  issued,  and  the  officer  had  a  reasonable 
time  in  which  to  remove  them.  Cooley's  Blackstone,  book  3, 
page  7,  note  7;  Pierce  v.  Scott,  4  W.  &  S.  344;  Hamilton  v. 
Reedy,  3  McCord,  38. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

A  lien  is  given  by  the  statute  to  a  landlord  upon  crops 
growing  or  grown  upon  demised  premises  in  any  year,  for  the 
rent  that  shall  accrue  during  such  year,  (Bev.  Stat.  1874, 
chap.  80,  sec.  31,)  but  no  specific  lien  is  created  or  given  as 
to  any  other  property  of  the  tenant.  (Hadden  et  al.  v.  Knick- 
erbocker, 70  111.  677.)  At  common  law,  before  the  adoption 
of  the  statute  of  8th  Anne,  C.  14,  the  landlord  had  no  lien  of 
any  kind,  but  only  a  right  to  distrain.  Grant  v.  Whitwell, 
9  Iowa,  156;  Doane  v.  Garretson,  24  id.  351;  Craddock  v. 
Riddlesbarger,  2  Dana,  208;  Eye  v.  Eye,  5  Watts,  139. 

This  court  has  held  that  when  personal  property  has  been 
sold  by  the  tenant  in  payment  of  a  preexisting  debt,  in  good 
faith,  and  the  purchaser  has  removed  the  same  from  the 
demised  premises,  such  property  is  not  liable  to  distress  for 
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rent,  either  at  common  law  or  by  any  provision  of  our  statute, 
even  though  the  purchaser  knew  there  was  rent  due.  Had- 
den  et  al.  v.  Knickerbocker,  supra.  See,  also,  Martin  v.  Black, 
9  Paige,  641 ;  Coles  v.  Marquan,  2  Hill,  447 ;  Hastings  v. 
Belknap,  1  Denio,  190. 

At  common  law,  an  execution  levied  on  goods  of  the  tenant, 
even  where  rent  was  due,  took  precedence  of  a  distress  war- 
rant subsequently  issued,  and  the  officer  had  a  reasonable 
time  in  which  to  remove  them.  3  Cooley's  Black.  7 ;  Pierce 
v.  Scott,  4  W.  &  S.  344;    Hamilton  v.  Reedy,  3  McCord,  38. 

The  statute  of  Anne,  giving  a  landlord  such  a  lien,  is  not 
in  force  in  this  State,  being  of  a  date  later  than  the  fourth 
year  of  James  I.  If  ever  in  force  here  as  a  part  of  the  laws 
of  Virginia,  it  has  been  repealed  by  implication,  or  super- 
seded by  subsequent  acts  of  our  legislature  intended  as  revi- 
sions of  the  whole  subject ;  and  the  present  statute,  by  giving 
the  landlord  a  lien  only  upon  crops  growing  or  grown,  by 
implication  excludes  the  idea  of  a  lien  on  any  other  property 
of  the  tenant.  All  the  executions,  here,  came  to  the  hands 
of  the  appellee,  Gill,  as  sheriff  of  Peoria  county,  and  were 
levied  upon  the  goods  of  Breed,  the  tenant,  before  the  distress 
warrant  was  issued  and  placed  in  his  hands.  When  it  came 
to  his  hands  the  lien  of  the  various  executions  had  attached, 
and  any  levy  of  the  distress  warrant  was  subject  to  such 
prior  lien. 

Perceiving  no  error,  the  judgment  of  the  Appellate  Court 

will  be  affirmed. 

Judgment  affirmed. 
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Matthew  Laflin 

v. 

Frederick  A.  Howe. 

Filed  at  Ottawa  January  22,  1885. 

1.  Action — for  money  had  and  received — when  it  will  lie.  Indebitatus 
assumpsit  for  money  had  and  received,  is  an  equitable  action,  and  lies  where 
one  party  has  obtained  money  which  in  equity  and  good  conscience  he  ought 
not  to  be  permitted  to  retain. 

2.  A  person  purchased  by  written  contract  certain  city  lots,  at  a  certain 
price  per  front  foot,  and  at  the  same  time  bought  of  the  vendor  the  buildings 
on  the  property  claimed  to  be  owned  by  him,  their  value  and  price  to  be  after- 
ward fixed  by  appraisement,  which  was  done,  and  the  purchaser  paid  for  the 
whole,  and  received  a  deed  for  the  lots.  It  turned  out  that  one  of  the  build- 
ings, for  which  $1000  had  been  paid,  did  not  belong  to  the  vendor,  so  that  no 
title  passed  as  to  it.  It  was  held,  that  the  purchaser  could  recover  the  price 
paid  by  him  for  such  building,  in  an  action  for  money  had  and  received. 

3.  Merger  of  contract — as  to  the  merger  of  an  original  contract  in 
an  instrument  made  in  furtherance  of  its  execution — as,  in  case  of  a  con- 
tract of  sale  of  land,  and  subsequent  conveyance.  Where  a  party,  after  the 
execution  of  a  contract  for  the  sale  of  real  estate,  makes  and  delivers  a  con- 
veyance, in  pursuance  of  the  agreement,  embracing  the  entire  subject  matter 
thereof,  the  original  contract  is  extinguished,  or  merged  in  the  conveyance, 
and  no  action  will  lie  on  such  original  contract  against  the  vendor;  but  when 
the  contract  is  not  only  for  the  sale  and  conveyance  of  the  land  at  a  given 
price,  but  also  for  the  sale  of  buildings  thereon,  the  price  of  which  is  left 
open  for  future  adjustment  by  appraisement,  a  conveyance  of  the  real  estate 
will  not  operate  as  a  merger  or  extinguishment  of  the  contract  as  to  the  build- 
ings, and  in  an  action  to  recover  for  the  sum  paid  for  one  of  the  buildings  to 
which  the  vendor  had  no  title,  the  original  contract  was  admissible  in  evi- 
dence in  favor  of  the  purchaser. 

4.  An  executory  agreement,  verbal  or  written,  for  the  performance  of  dis- 
tinct and  separate  provisions,  is  not  merged  or  superseded  by  a  subsequent 
deed  in  execution  of  a  part,  only,  of  such  provisions.  In  such  case  the  prior 
contract  is  superseded  only  as  to  such  of  its  provisions  as  are  covered  by  the 
conveyance  made  pursuant  to  its  terms,  and  remains  in  full  force  as  to  all 
other  provisions. 

5.  Divisibility  of  contract — as  to  its  separate  elements.  Where  a 
party  executed  a  contract  for  the  sale  of  lots  at  $400  per  front  foot,  to  be  p:iid 
by  a  given  time,  which  was  expressed  not  to  cover  or  transfer  any  buildings 
upon  the  lots  not  owned  by  the  vendor,  and  further  provided  that  the  pur- 
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chaser  was  to  pay  the  vendor  the  appraised  value  of  all  buildings  owned  by 
him  situated  on  the  premises,  the  mode  of  appraisal  and  the  time  of  payment 
for  the  buildings  not  being  fixed,  it  was  held,  that  the  contract  embraced  two 
separate  and  distinct  subjects, — the  one  relating  to  the  sale  of  the  lots,  and 
the  other  to  a  sale  of  the  buildings  on  a  part  of  the  lots, — and  that  a  perform- 
ance as  to  one  of  the  subjects  did  not  supersede  the  agreement  as  to  the 
other. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Van  H.  Higgins,  and  Mr.  A.  W.  Green,  for  the  appel- 
lant: 

Where  money  has  been  paid,  under  an  executory  contract, 
for  a  deed,  and  the  deed  has  been  made  and  executed  and 
delivered  in  pursuance  of  the  contract,  an  action  for  money 
had  and  received  will  not  lie  by  the  party  paying  the  money, 
to  recover  it  back.  The  contract  is  then  an  executed  one. 
An  action  never  lies  for  money  had  and  received,  when  the 
plaintiff  has  received  some  consideration  for  his  money. 
Howes  v.  Barker,  3  Johns.  506;  94  U.  S.  278;  97  id.  319; 
Stuart  v.  Simpson,  1  Wend.  376. 

The  delivery  and  acceptance  of  a  deed  cancels  and  extin- 
guishes a  prior  executory  agreement.  Wilbech  v.  Waine,  16 
N.  Y.  352 ;  Jones  v.  Wood,  16  Pa.  St.  25 ;  Bull  v.  Willard, 
9  Barb.  641 ;  Thompson  v.  Christian,  28  Ala.  399 ;  Williams 
v.  Hathaway,  19  Pick.  387. 

Where  a  conveyance  is  made  of  land,  in  pursuance  of  an 
executory  agreement,  no  action  thereafter  can  be  brought  on 
the  original  agreement ;  and  it  is  not  even  evidence.  Wilson 
v.  Burgess,  34  111.  499;  Whitlock  v.  Denlinger,  59  id.  96; 
Laforge  v.  Matthews,  68  id.  328 ;  Martin  v.  Chambers,  84  id. 
579. 

The  count  for  money  had  and  received  does  not  lie  if  the 
contract  has  been  in  part  performed,  and  the  plaintiff  has 
derived  some  benefit,  and  by  recovering  the  verdict  the  par- 
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ties  can  not  be  in  statu  quo.  Beed  v.  Blandford,  2  Y.  &  J. 
278 ;  Hunt  v.  Silk,  5  East,  249 ;  Reed  v.  McGrew,  5  Ohio, 
375 ;  Insurance  Co.  v.  Baker,  85  111.  410 ;  Besley  v.  Dumas, 
6  Bradw.  291;  Smith  v.  Brittenham,  58  111.  197;  Harzfeld 
v.  Converse,  105  id.  534 ;  Martin  v.  Chambers,  84  id.  579 ; 
Brooks  v.  Gates,  8  Bradw.  197. 

Messrs.  Dexter,  Herrick  &  Allen,  for  the  appellee : 

This  action  does  not  seek  to  rescind  any  contract  or  part 
of  a  contract.  When  it  was  shown  the  building  was  not  in 
fact  owned  by  Laflin,  it  appeared  it  was  not  one  of  the  build- 
ings Howe  had  agreed  to  pay  for. 

The  action  for  money  had  and  received  is  an  equitable  one, 
and  lies  wherever  one  party  obtains  money  of  the  other  which 
in  equity  and  good  conscience  he  ought  not  to  retain.  Barnes 
v.  Johnson,  84  111.  95;   Taylor  v.  Taylor,  20  id.  650. 

That  an  action  for  money  had  and  received  will  lie  to  re- 
cover money  obtained  by  misrepresentation,  necessarily  fol- 
lows from  the  principle  that  the  action  will  lie  wherever  a 
party  has  obtained  money  which  in  equity  and  good  conscience 
he  ought  not  to  be  permitted  to  retain.  See  2  Chitty  on 
Contracts,  (11th  Am.  ed.)  936,  sustaining  this  form  of  action 
as  the  appropriate  remedy.  See,  also,  2  Wharton  on  Con- 
tracts, sec.  730,  and  authorities  cited. 

But  if  there  was  no  misrepresentation,  it  is  clear  that  the 
money  was  paid  on  a  mistake  of  facts,  which  makes  it  in- 
equitable that  appellant  should  retain  it,  and  it  is  well  settled 
that  under  such  circumstances  the  action  will  lie. 

"Where  money,"  says  Lord  Mansfield,  "is  paid  under  a 
mistake,  which  there  is  no  ground  to  claim  in  conscience,  the 
party  may  recover  it  back  again."  Bize  v.  Dickison,  1  T.  K. 
285;  2  WTharton  on  Contracts,  sec.  752,  and  cases  cited; 
2  Chitty  on  Contracts,  (11th  Am.  ed.)  928,  and  cases  cited. 
And  the  party  may  recover,  even  though  the  mistake  of  fact 
was  negligently  made. 
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The  right  of  action  on  this  ground  is  directly  sustained  by 
Devine  v.  Edwards,  87  111.  177,  and  Stemple  v.  Thomas,  89 
id.  146. 

Where  there  has  been  a  total  failure  of  consideration,  an 
action  lies  for  money  had  and  received,  to  recover  back 
any  money  paid.  2  Wharton  on  Contracts,  sees.  742,  745 ; 
2  Chitty  on  Contracts,  920. 

It  is  conceded  by  counsel  that  a  deed  merges  a  prior  con- 
tract only  so  far  as  the  deed  is  given  in  performance  of  it. 
Selden  v.  Williams,  9  Watts,  9  ;  Wilbeck  v.  Waine,  16  N.  Y. 
532 ;  Colvin  v.  Schell,  1  Grant,  (Pa.)  226 ;  Cox  v.  Henry,  32 
Pa.  St.  18. 

In  Selden  v.  Williams,  supra,  the  court  say:  "The  deed  is 
in  many  cases  to  be  considered,  not  as  a  merger  of  the  con- 
tract, but  as  a  part  performance  of  it."  See,  also,  Ludeke  v. 
Sutherland,  87  111.  482;  Bradshaw  v.  Couts,  102  id.  428. 

When  a  consideration  is  divisible  and  the  price  can  be 
apportioned,  then,  if  a  distinct,  divisible  portion  of  the  con- 
sideration fails,  that  part  paid  for  may  be  recovered  back. 
2  Wharton  on  Contracts,  sec.  748 ;  2  Chitty  on  Contracts, 
922;  Hill  v.  Reeves,  11  Mete.  268;  Cushing  v.  Rice,  46  Me. 
302;  Young  v.  Wakefield,  121  Mass.  91. 

A  building  built  by  a  person  on  the  land  of  another,  under 
an  agreement  it  shall  remain  his  property,  retains  the  char- 
acter of  personal  property,  by  force  of  the  agreement.  Smith 
v.  Benson,  3  Hill,  176 ;  Taft  v.  Stetson,  117  Mass.  471 ; 
Haines  v.  Ament,  43  Mo.  298 ;  Toivnship  v.  Morehead,  43 
Iowa,  468 ;  Priestly  v.  Johnson,  67  Mo.  632 ;  Brearly  v.  Cox, 
4  Zabr.  287 ;  Dame  v.  Dame,  38  N.  H.  280 ;  Weatherby  v. 
Weatherby,  42  Miss.  732. 

The  agreement  may  be  express  or  implied.  Howard  v. 
Fessenden,  14  Allen,  128;  Morris  v.  French,  106  Mass.  326; 
Ewell  on  Fixtures,  71. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Frederick  A. 
Howe,  against  Matthew  Laflin,  to  recover,  as  claimed  in  the 
declaration,  for  money  paid  and  money  had  and  received. 

The  facts  which  gave  rise  to  the  litigation  are  substantially 
as  follows:  On  the  first  day  of  November,  1881,  Howe  pur- 
chased of  Laflin  certain  specified  lots  in  the  city  of  Chicago. 
The  contract  under  which  the  purchase  was  made  was  re- 
duced to  writing,  and  executed  by  the  parties.  Howe  agreed 
to  pay  for  the  premises  $400  per  front  foot, — $25,000  cash 
down,  and  the  balance  in  five  months,  with  seven  per  cent 
interest.  At  the  time  of  the  purchase  there  were  buildings 
on  the  lots,  some  of  which  belonged  to  Howe,  while  others 
belonged  to  lessees  who  occupied  under  ground  leases.  As 
to  the  buildings,  the  contract  provided:  "Said  first  party 
sells,  however,  subject  to  any  existing  leases  on  said  above 
described  property,  and  this  conveyance  shall  not  cover  or 
transfer  or  convey  any  interest  in  the  buildings  on  said  lots 
which  are  not  owned  by  said  Laflin ;  and  the  said  Laflin 
reserves  any  and  all  liens  on  the  buildings  not  owned  by  him, 
and  the  debts  secured  by  such  liens,  and  reserves  the  right  to 
collect  such  debts,  and  all  rents  in  arrears  on  said  property, 
up  to  the  first  of  November,  1881.  Said  second  party  also 
agrees  to  pay  said  first  party  the  appraised  value  of  all  build- 
ings owned  by  him  situated  in  above  described  premises,  the 
mode  of  obtaining  such  appraisal  to  be  hereafter  agreed  upon 
by  the  parties  hereto."  Under  this  clause  of  the  contract,  the 
parties  agreed  that  Howe,  and  Laflin's  son,  George  H.  Laflin, 
should  appraise  the  buildings  owned  by  Laflin,  and  on  De- 
cember 14,  1881,  the  appraisement  was  made.  Before  they 
commenced,  however,  Laflin  gave  Howe  a  memorandum  of 
the  buildings  owned  by  him,  and  those  against  which  he  had 
claims,  as  follows : 

17—112  Iiil* 
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'Buildings  owned  by  Mr.  Laflin  stand  us  in — 

1208,  Poppe  building,           -         -         -  $1238.65 

F.  C.  Vierling  &  Co.,  M.  L.,  $800,  -  2016.36 

1224,  Frazer  building,          ...  990.36 

1226  to  1230,  Canuo  building,           -         -  889.40 


claims  against — 

$6034.77 

1210,  Mrs.  McLain,          - 

355.56 

1212-1214,  Charles  Van  Cleave,    - 

628.00 

$983.56 
"1220  Oppenheimer  owns,  and  has  lease  to  May  1, 1884." 

All  the  buildings  were  appraised  at  $5400.  The  one 
marked  "Frazer  building,"  was  appraised  at  $1000.  After 
the  appraisement,  Laflin  urged  Howe  to  purchase  two  claims 
which  he  had  in  certainbuildings,  which  he  finally  consented 
to  do.  He  then  paid  Laflin  $25,000,  and  the  following  in- 
dorsement was  made  on  the  contract : 

"December  14,  1881. 

"Eeceived  this  day  of  F.  A.  Howe,  the  sum  of  $25,000, 
the  amount  of  the  first  payment  called  for  in  the  foregoing 
contract. 

"The  parties  to  said  contract  have  this  day  agreed  upon 
the  valuation  of  the  buildings  situated  upon  said  premises,  at 
$5400,  and  also  the  amount  of  the  liens  and  claims  (referred 
to  in  said  contract)  of  said  Laflin  against  buildings  upon  and 
occupants  of  any  part  of  said  premises,  for  back  rents,  taxes, 
etc.,  (which  liens,  as  claimed,  are  to  be  assigned  to  said  Howe,) 
at  the  sum  of  $983.56,— in  all,  the  sum  of  $6383.56. 

"The  payment  now  made  of  $25,000  covers  the  last  named 
sum  of  $6383.56,  and  the  balance  of  $18,616.44  is  to  apply 
on  the  purchase  money  of  the  lots  described  in  said  contract. 

Matthew  Laflin, 
Feedekick  A.  Howe." 
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Subsequently  another  payment  was  made,  and  indorsed  on 
the  contract: 

"Keceived,  Chicago,  April  3,  1882,  of  F.  A.  Howe,  four 
thousand  and  seven  hundred  and  fifty  and  twenty-two  one- 
hundredths  dollars  on  within  contract,  leaving  balance  of 
sixty  thousand  dollars  unpaid,  which,  by  mutual  agreement, 
is  extended  until  August  1,  1882,  with  interest  at  seven  per 
cen*«  Matthew  Laflin, 

(By  Geo.  H.  Laflin.) 

Frederick  A.  Howe." 

On  August  2,  1882,  the  last  payment  was  made,  and  in- 
dorsed on  the  contract  as  follows : 

"Chicago,  August  £,  1882. 
"Keceived  of  F.  A.  Howe  the  principal  sum  of  sixty  thou- 
sand dollars  aboved  referred  to;   also,  the  sum  of  fourteen 
hundred  and  eleven  and  seventy-five  one-hundredths  dollars 
interest.  Matthew  Laflin, 

(Per  Geo.  H.  Laflin.) 

When  the  last  payment  was  made,  Laflin  executed  and 
delivered  to  Howe  a  general  warranty  deed,  conveying  to 
him  the  lots  named  in  the  contract.  This  deed  contained  no 
reservation  or  exception  in  reference  to  buildings  or  anything 
else,  but  it  was  absolute  on  its  face.  After  receiving  the 
deed,  Howe  learned  that  Laflin  never  owned  the  Frazer  build- 
ing— that  it  was  owned  by  another  party,  who  held  a  ground 
lease  of  the  lot  upon  which  the  building  had  been  erected. 
After  learning  this  fact,  Howe  demanded  of  Laflin  the  amount 
of  money  ($1000)  which  he  had  paid  for  the  building,  and 
upon  Lanin's  refusal  to  pay,  this  action  was  brought  to  re 
cover  the  money. 

After  the  plaintiff  had  introduced  all  his  evidence  and 
rested  his  case,  the  defendant  moved  the  court  to  instruct  the 
jury  for  the  defendant,  on  the  ground  that  no  case  had  been 
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made  under  the  pleadings.  The  court  overruled  the  motion, 
and  defendant  excepted  to  the  decision  of  the  court.  This 
motion  was  predicated  upon  the  ground  that  where  money 
has  been  paid,  under  an  executory  agreement,  for  a  deed,  and 
a  deed  has  been  executed  and  delivered  in  pursuance  of  the 
agreement,  an  action  for  money  had  and  received  will  not  lie 
by  the  party  paying  the  money,  to  recover  it  back.  The  cases 
mainly  relied  upon  by  the  defendant  in  support  of  his  position, 
are,  Howes  v.  Barker,  3  Johns.  506,  and  Williams  v.  Hatha- 
way, 19  Pick.  387.  We  do  not  controvert  or  question  the 
law  as  declared  in  the  two  cases  cited.  In  Howes  v.  Barker 
a  contract  had  been  executed  by  the  parties,  by  the  terms 
of  which  defendant  sold  plaintiff,  for  nine  pounds  per  acre, 
a  certain  tract  of  land.  The  money  was  to  be  paid  and  a 
deed  made  on  the  first  of  the  following  April.  At  the  time 
specified  the  deed  was  made,  and  the  premises  were  therein 
described  as  containing  two  hundred  and  seventy-five  acres. 
The  purchase  money  —  nine  pounds  per  acre — was  paid. 
Afterwards,  in  measurement,  the  tract  of  land  was  found  to 
contain  only  two  hundred  and  sixty-three  acres,  and  the  action 
was  brought  to  recover  back  the  money  paid  for  the  twelve 
acres.  The  court  held  that  the  contract  between  the  parties 
was  executory,  and  having  been  executed  and  consummated 
by  the  deed  subsequently  executed  and  delivered,  the  original 
agreement  became  void,  and  of  no  further  effect.  Williams 
v.  Hathaway  was  a  similar  case.  The  action  was  brought  to 
recover  for  money  overpaid  in  the  purchase  of  a  tract  of  land. 
The  land,  when  sold,  was  represented  to  contain  fifteen  acres, 
and  was  sold  at  a  certain  price  per  acre.  A  deed  was  sub- 
sequently given,  in  which  the  land  was  conveyed  for  $75.75, 
but  the  land,  in  measurement,  did  not  hold  out.  The  plain- 
tiff was,  however,  defeated,  the  court  holding  that  all  prior 
statements  and  proposals  were  merged  in  the  deed. 

It  will  be  observed  that  in  both  the  cases  cited  the  con- 
tracts preceding  the  deeds  contained  no  subject  whatever  not 
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incorporated  in  the  deeds, — in  other  words,  the  deed  made 
in  pursuance  of  the  contract  embraced  and  contained  all  the 
subjects  contained  in  the  executory  contract,  and  when  such 
is  the  case,  the  prior  agreement  merges  in  the  deed,  and  can 
no  longer  be  resorted  to  for  the  purpose  of  evidence  between 
the  parties.  These  cases  were  both  cited  and  approved  in 
Wilbeck  v.  Waine,  16  N.  Y.  532,  but  it  was  there  expressly 
held  that  an  executory  agreement,  verbal  or  written,  for  the 
performance  of  distinct  and  separate  provisions,  is  not  merged 
or  superseded  by  a  subsequent  deed  in  execution  of  a  part, 
only,  of  such  provisions.  In  the  decision  of  the  case,  Denio, 
J.,  said  :  "Where  one  contracts,  for  a  specified  consideration, 
to  convey  land  at  a  future  time,  and  to  do,  at  a  still  later 
period,  other  acts  for  the  benefit  of  the  other  contracting 
party,  or  where  the  contract  is  for  a  series  of  acts,  to  be 
performed  at  successive  periods,  it  is  plain  that  the  prior 
contract  is  superseded  only  as  to  such  of  its  provisions  as  are 
covered  by  the  conveyance  made  pursuant  to  its  terms.  The 
agreement  remains  in  full  force  as  to  all  other  provisions." 
In  Ludeke  v.  Sutherland,  87  111.  481,  the  same  rule  was  an- 
nounced. 

The  contract  in  the  case  under  consideration  embraced  two 
subjects  which  may  be  regarded  as  separate  and  distinct, — 
one  relating  to  the  sale  of  the  lots,  while  the  other  had  refer- 
ence to  a  sale  of  such  buildings  on  a  part  of  the  lots  as  were 
owned  by  the  defendant.  The  price  to  be  paid  for  the  land 
was  agreed  upon  and  determined,  and  specified  in  the  con- 
tract, while  the  price  to  be  paid  for  the  buildings  was  left  to 
be  determined  in  the  future  by  the  parties,  by  appraisement. 
The  time  when  the  land  itself  should  be  paid  for  was  speci- 
fied in  the  contract,  while  as  to  the  buildings,  no  time  was 
agreed  upon  by  the  parties.  Suppose  the  appraisement  of 
the  buildings  had  not  been  made  when  the  deed  conveying 
the  premises  was  executed  and  delivered,  would  that  instru- 
ment cut  defendant  off  from  any  recovery  for  the  buildings  ? 
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Such  will  not  be  pretended,  and  yet  such  would  be  the  effect 
if  the  entire  contract  merged  upon  the  execution  of  the  deed. 

We  think  it  is  plain  that  the  only  reasonable  construction 
to  be  placed  on  the  contract  is,  that  the  sale  of  the  buildings 
on  the  lots  was  a  separate  and  distinct  matter  from  the  sale 
of  the  land, — so  understood,  so  agreed  upon  and  so  treated  by 
the  two  contracting  parties, — and  the  execution  and  delivery 
of  the  deed  merged  only  that  part  of  the  contract  relating 
to  the  sale  of  the  land,  leaving  in  full  force  and  effect  that 
portion  of  the  contract  relating  to  the  sale  of  the  buildings ; 
and  on  the  trial,  while  this  action  was  not  based  upon  that 
agreement,  the  plaintiff  had  a  right  to  use  it  in  evidence 
upon  any  branch  of  his  case  whereon  it  had  any  bearing. 
Selden  v.  Williams,  9  Wall.  9,  Colvin  v.  Schell,  1  Grant,  (Pa.) 
226,  and  Cox  v.  Henry,  32  Pa.  18,  will  be  found  to  sustain 
the  views  here  expressed.  The  fact  that  the  consideration 
named  in  the  deed  did  not  include  the  money  paid  for  the 
buildings,  but  only  the  amount  paid  for  the  lots,  is  another 
strong  circumstance  tending  to  establish  that  the  lots  and  the 
buildings  were  regarded  by  the  parties  as  separate  and  dis- 
tinct matters,  and  that  the  execution  of  the  deed  was  a  mere 
performance  of  that  portion  of  the  contract  relating  to  the 
sale  of  the  lots. 

If  we  are  correct  in  our  view  of  the  law  on  this  question, 
it  is  plain  that  Howe  was  entitled  to  recover  the  money  paid 
for  the  Frazer  building.  The  finding  of  the  jury,  and  the 
judgment  of  the  Appellate  Court  approving  of  that  finding, 
are  conclusive  on  the  question  of  fact  that  defendant  sold 
the  building  to  plaintiff  when  it  belonged  to  another  party, 
and  that  no  title  passed.  As  to  the  form  of  action,  we  think 
an  action  for  money  had  and  received  quite  appropriate.  It 
is  an  equitable  action,  and  lies  where  one  party  has  obtained 
money  which  in  equity  and  good  conscience  he  ought  not  to 
be  permitted  to  retain.  (1  Chitty's  Pleadings,  355  ;  Barnes  v. 
Johnson,  84  111.  95.)     Here  the  money  was  paid  to  the  de- 
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fendant  on  the  representation  and  in  the  belief  that  he  owned 
the  Frazer  building,  and  when  it  turned  out  that  he  was  not 
the  owner,  he  held  in  his  hands  money  which  in  equity  and 
good  conscience  he  ought  not  to  retain. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


John  H.  Tedens  et  al. 

v. 

J.  B.  Schumers. 

Filed  at  Ottawa  November  17,  1884. 

1.  Evidence — in  support  of  general  character  of  witness  for  truth  and 
veracity — whether  admissible.  A  party  can  not  call  and  examine  witnesses 
to  support  the  general  character  of  another  witness,  or  himself,  as  a  witness, 
for  truth  and  veracity,  until  the  character  of  the  witness  thus  sought  to  be 
supported  has  been  directly  assailed.  Mere  contradictions  or  different  ver- 
sions by  witnesses  do  not  justify  the  application  of  the  rule  that  evidence 
may  be  given  favorable  to  a  witness'  character  for  truth.  It  is  only  when 
witnesses  are  called  who  testify  that  his  general  character  for  truth  is  bad, 
that  witnesses  may  be  introduced  in  support  of  his  general  character. 

2.  Same — due  bill  in  possession  of  the  maker — degree  of  evidence  to 
overcome  presumption  of  payment.  The  fact  that  a  due  bill  is  found  in 
the  hands  of  the  maker,  is  prima  facie  evidence  of  its  payment,  and  the 
payee  suing  on  the  same  is  required  to  overcome  the  presumption  by  a  pre- 
ponderance of  evidence,  before  he  can  recover.  In  a  suit  to  recover  an 
alleged  indebtedness,  the  plaintiff  must  prove  the  defendant  owes  him,  by  a 
preponderance  of  evidence. 

3.  And  if  the  plaintiff  shows,  by  a  preponderance  of  evidence,  that  the 
defendant  owes  him  on  a  due  bill,  notwithstanding  its  surrender  to  the  latter, 
then  the  defendant  must  overcome  that  evidence  by  a  preponderance,  to 
defeat  a  recovery. 

4.  So  it  is  error  to  refuse  an  instruction,  in  a  suit  to  recover  a  debt  which 
is  denied  by  the  pleadings,  that  the  plaintiff  must  make  and  establish  his 
case  by  a  preponderance  of  the  evidence,  and  unless  he  has  done  so  the  jury 
should  find  for  the  defendant. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  John  G.  Bogers,  Judge,  presiding. 

Mr.  Edward  F.  Comstock,  and  Mr.  J.  Edwards  Fay,  for  the 
appellants : 

As  a  general  rule  it  is  not  competent  to  give  evidence  of 
the  general  character  of  a  witness  for  truth  and  veracity, 
unless  an  attempt  has  been  made  to  impeach  him.  A  mere 
contradiction  in  the  testimony  of  witnesses  does  not  neces- 
sarily involve  their  moral  character,  and  does  not,  alone, 
authorize  the  admission  of  evidence  in  support  of  their  general 
reputation  for  truth.  Verner  v.  Tucker,  30  Md.  456 ;  Russell 
v.  Coffin,  8  Pick.  143 ;  People  v.  Raise,  3  Hill,  309 ;  Harks 
v.  People,  5  Denio,  103 ;  Railroad  Co.  v.  Williams,  54  Ala. 
168;  Werts  v.  May,  21  Pa.  St.  274;  Braddie  v.  Brownjield, 
9  Watts,  124;  Rogers  v.  Moore,  10  Conn.  13;  Johnson  v. 
State,  21  Ind.  329 ;  People  v.  Gay,  7  N.  Y.  378 ;  People  v. 
Rector,  19  Wend.  569;  Haines  v.  People,  82  111.  430;  Crose 
v.  Rutledge,  81  id.  266;  Brann  v.  Campbell,  86  Ind.  516; 
State  v.  Cooper,  71  Mo.  436  ;  Stillwell  v.  Carpenter,  2  Abb. 
238 ;  Moody  v.  Pell,  id.  274 ;  Kitteringham  v.  Dance,  58  Iowa, 
632 ;  Greenleaf  on  Evidence,  (14th  ed.)  sec.  55. 

The  court  erred  in  the  giving  of  the  instruction  asked  by 
the  appellee,  and  in  refusing  those  asked  by  the  appellants. 

Mr.  W.  C.  Minard,  and  Mr.  W.  H.  Skelly,  for  the  appellee : 
After  the  defendants  had  assailed  the  character  of  the 
plaintiff  by  an  effort  to  prove  that  he  was  a  thief,  and 
attempted  to  impeach  him  by  proof  that  he  had  made  con- 
tradictory statements  out  of  court  to  his  testimony,  the  ad- 
mission of  evidence  of  his  good  character  was  proper.  Craig 
v.  Rohrer,  63  111.  335. 

Whenever  the  character  of  a  witness  for  truth  is  attacked 
in  any  way,  it  is  competent  for  the  party  calling  him  to  give 
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general  evidence  in  support  of  his  good  character.  Paine  v. 
Tilden,  20  Vt.  554;  Carter  v.  People,  2  Hill,  317;  People  v. 
Ah  Fat,  48  Cal.  61 ;  People  v.  Amanagus,  50  id.  233. 

But  even  if  such  evidence  was  improper,  its  admission  was 
harmless. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Schumers,  in 
the  circuit  court  of  Cook  county,  against  J.  H.  Tedens  and 
J.  Thormahlm.  There  was  filed  the  general  issue,  under 
which  a  trial  was  had,  resulting  in  a  verdict  and  judgment 
against  defendants  for  $1379.  The  verdict,  as  returned  by 
the  jury,  was  for  $2758,  but  to  avoid  a  new  trial  plaintiff 
remitted  one-half,  and  took  judgment  for  the  balance.  On 
an  appeal  to  the  Appellate  Court  for  the  First  District  the 
judgment  was  affirmed,  and  defendants  bring  the  record  to 
this  court,  and  ask  a  reversal. 

It  appears  from  the  evidence  that  appellants  owned  a  gen- 
eral store,  which  was  kept  by  them  in  Lemont,  in  Cook  county. 
Appellee,  after  being  in  their  employment  for  thirteen  or  four- 
teen years,  commenced  business  on  his  own  account,  but  it 
proving  unsuccessful,  he  soon  abandoned  it,  and  returned  to 
the  employment  of  appellants,  and  he  so  remained  until  on 
the  1st  of  June,  1879,  when,  on  a  settlement,  they  were  found 
to  be  indebted  to  him  in  the  sum  of  $2100,  to  evidence  which 
they  drew  and  gave  to  him  a  due  bill,  drawing  eight  per  cent 
interest.  Appellee  continued  in  their  employment  until  in 
March,  1880,  when  defendants  claimed  to  have  discovered 
that  appellee  was  secretly  removing  goods  from  the  store 
without  either  paying  for  or  charging  them  to  himself.  They 
also  claimed  that  he  confessed  that  he  had  so  acted  for  near 
four  years  past.  They  claimed  the  amount  so  taken  aggre- 
gated $4000,  and,  after  several  interviews,  they  claim  that  it 
was  arranged  that  to  satisfy  their  demand  he  surrendered  the 
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due  bill,  and  they  cancelled  it,  and  have  since  held  it.  Ap- 
pellee insists  that  he  did  not  surrender  the  due  bill  as  a 
satisfaction  of  such  claim  on  the  part  of  appellants,  but  that 
it  was  agreed  that  they  should  hold  it  until  they  could  exam- 
ine and  ascertain  the  amount  he  owed  them  for  goods  thus 
taken,  credit  the  amount  on  the  due  bill,  and  pay  him  the 
balance,  if  any,  which  they  have  never  done. 

On  the  trial,  appellee  testified  to  his  theory  of  the  case. 
Appellants,  on  the  stand,  contradicted  him,  and  testified  to 
their  version  of  the  matter.  In  some  portions  of  their  evi- 
dence they  are  corroborated  by  other  witnesses.  Appellee, 
to  support  his  testimony,  called  a  number  of  witnesses  to 
prove  his  general  character  for  truth  and  veracity,  to  which 
appellants  objected,  but  the  court  admitted  the  evidence,  and 
they  excepted,  and  urge  its  admission  as  error.  Appellee 
claims  this  evidence  was  admissible,  on  the  ground  that  his 
character  for  truth  and  veracity  was  attacked  by  being  con- 
tradicted by  other  witnesses.  This  is,  we  think,  a  miscon- 
ception of  the  rule.  As  we  understand  the  rules  of  evidence, 
a  witness  can  not  call  witnesses  to  support  his  general  char- 
acter for  truth  and  veracity  until  it  is  assailed.  Mere  con- 
tradictions, or  different  versions  by  witnesses,  do  not  justify 
the  application  of'  the  rule  that  he  may  call  witnesses  to  sup- 
port his  character  for  truth.  When  witnesses  are  called  who 
say  his  general  character  is  bad,  then  he  may  call  witnesses 
in  support  of  his  general  character.  Before  he  can  do  so  his 
general  character  must  be  attacked.  If  the  practice  sanc- 
tioned the  calling  of  witnesses  to  prove  general  character 
whenever  a  witness  is  contradicted,  it  would  render  trials 
interminable.  The  greater  portion  of  the  time  of  courts 
would  be  liable  to  be  engaged  in  the  attack  and  support  of 
the  characters  of  witnesses.  If  permitted,  each  of  the  con- 
tradicting witnesses  would  have  the  same  right,  and  not  only 
so,  but  all  of  the  supporting  witnesses  on  each  side  contra- 
dicting each  other  would  be  entitled  to  the  same  privilege. 
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It  is  thus  seen  that  the  rule  must  be  limited  to  cases  where 
witnesses  are  called  to  impeach  the  general  character  of  a 
witness,  otherwise  it,  instead  of  reaching  truth  by  the  verdict, 
would  tend  to  stifle  it  under  a  large  number  of  side  issues, 
calculated  to  obscure  and  not  to  elucidate  them.  It  may  be 
that  some  courts  have  made  exceptions  to  the  rule,  but  we 
are  not  inclined  to  adopt  them  as  the  rule.  Many  cases  re- 
ferred to  were  where  the  witness  was  charged  with  crime  by 
other  witnesses,  when  it  was  held  he  might  call  witnesses  to 
support  his  character  for  honesty. 

It  has  never  been  the  practice  in  this  State  to  permit  a 
witness,  in  support  of  his  character  for  veracity,  to  prove 
that  he  has  been  honest  in  his  dealings,  or  moral  and  free 
from  vice.  It  does  not  follow  that  because  a  man  deals 
honestly,  and  is  otherwise  moral,  he  is  therefore  truthful. 
Nor  is  it  believed  that  because  a  man  is  not  fair  in  his 
dealings,  or  is  immoral,  he  is  therefore  untruthful.  We  are 
aware  that  some  courts  have  reached  and  announced  con- 
clusions that  immorality  and  unfair  dealing  establish  a  want 
of  credibility  for  truth,  and  that  morality  and  fairness  in 
his  dealings  establish  his  character  for  veracity.  We  pre- 
sume no  one  would  contend  that  evidence  of  general  good 
character  for  truth  and  veracity  would  be  admissible  to  dis- 
prove a  charge  of  murder,  robbery  or  larceny.  In  the  charge 
of  murder,  proof  that  the  accused  had  borne  a  good  character 
as  a  peaceable,  orderly  and  quiet  citizen,  in  a  doubtful  case 
might  have  a  strong  tendency  to  exculpate  the  accused  from 
the  charge,  and  such  evidence  is  admissible  in  such  cases. 
So  in  cases  on  the  charge  of  robbery  or  larceny,  evidence  of 
general  character  for  honesty  and  uprightness  is  admissible  in 
doubtful  cases,  but  not  good  character  for  truth  and  veracity, 
or  even  other  traits  of  character.  This  evidence  was  only 
calculated  to  confuse  the  issue  and  mislead  the  jury  in  their 
finding,  and  should  not  have  been  introduced. 
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Complaint  is  made  of  the  second  of  the  instructions  given 
for  appellee.  The  instruction  is  not  accurate.  The  fact  that 
the  due  hill  was  in  the  hands  of  appellants,  afforded  strong 
prima  facie  evidence  that  it  had  been  paid,  and  appellee  was 
required,  by  a  preponderance  of  evidence,  to  overcome  that 
presumption  before  he  could  recover.  The  jury  should  have 
been  so  informed,  but  neither  this  nor  any  other  instruction 
announces  that  proposition.  Having  sued,  appellee  was  re- 
quired to  prove  that  appellants  owed  him,  by  a  preponderance 
of  evidence,  to  recover.  The  burthen  of  proof  was  on  him. 
Until  he  established  that  fact  appellants  were  not  required  to 
prove  anything,  by  a  preponderance  or  otherwise.  But  if  ap- 
pellee's evidence  preponderated  to  prove  that  appellants  were 
indebted  to  him,  notwithstanding  he  had  surrendered  the  due 
bill  and  it  was  in  the  possession  of  appellants,  then  they  were 
required  to  overcome  that  evidence  by  a  preponderance,  to 
defeat  a  recovery.  The  jury  should  have  been,  but  were  not, 
so  instructed.  This  instruction  should  have  been  so  limited. 
As  given,  it  was  calculated  to  mislead,  and  was  erroneous. 

Appellants  complain  that  the  court  erred  in  refusing  to 
give  their  instruction  No.  4,  of  those  asked  by  them,  but 
refused.     It  is  this : 

"The  court  instructs  the  jury  that  it  is  a  requirement  of 
the  law  that  the  plaintiff  make  and  establish  his  case  by  a 
preponderance  of  the  evidence,  and  unless  he  has  done  so  in 
this  case,  then  your  verdict  should  be  for  the  defendants,  and 
against  the  plaintiff." 

There  is  no  proposition  of  law  that  is  more  elementary, 
better  recognized,  and  more  uniformly  applied,  than  that  a 
plaintiff  can  never  recover  unless  a  preponderance  of  the  evi- 
dence establishes  the  liability  of  the  defendant.  The  rule  is 
one  of  the  maxims  of  the  law.  We  are  not  aware  that  it  has 
.ever  been  questioned,  doubted,  limited  or  qualified.  It  lies 
at  the  very  foundation  of  the  administration  of  justice,  and  ia 
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indispensable  to  its  attainment.  Appellee  was  plaintiff.  He 
bad  averred  tbat  appellants  were  indebted  to  bim,  and  be 
was  required  to  prove  tbe  averment  by  at  least  a  preponder- 
ance of  evidence  before  be  could  recover.  Tbe  court  erred 
in  refusing  to  give  tbis  instruction. 

For  tbe  errors  indicated,  tbe  judgment  of  tbe  Appellate 
Court  is  reversed,  and  tbe  cause  remanded. 

Judgment  reversed, 

Scholfield,  Ch.  J.,   and  Dickey  and  Mulkey,  JJ.,   dis- 
senting. 


Asahel  Gage 

v. 

John  H.  Nichols. 

Filed  at  Ottawa  September  27,  1884. 

CLOUD  UPON  title — setting  aside  tax  sale — upon  terms.  The  maxim, 
he  that  seeks  equity  must  do  equity,  requires  that  a  party  seeking  to  have  a 
tax  sale  set  aside  as  a  cloud  upon  his  title  to  real  estate,  must  offer  to  reim- 
burse the  purchaser  the  amount  bid  by  him  for  the  property  at  the  tax  sale, 
with  six  per  cent  interest;  and  it  is  error  to  set  aside  a  tax  sale  for  mere 
irregularities  not  affecting  the  substantial  justice  of  the  tax,  without  requir- 
ing such  payment. 

Appeal  from  tbe  Appellate  Court  for  tbe  First  District  ;— 
beard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

This  is  a  bill  in  equity,  originally  brought  by  George  Rose, 
against  Asahel  Gage,  to  set  aside  a  sale  for  taxes  of  lots  1  to 
23,  in  block  1,  and  lots  1  to  43,  in  block  2,  of  Nichols'  sub- 
division of  block  6,  of  Lee's  subdivision  of  tbe  south-west 
quarter  of  section  12,  town  39,  range  13,  in  Cook  county, 
and  enjoin  said  Gage  from  taking  a  tax  deed  to  said  lots  on 
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such  sale.  On  September  18,  1873,  these  lots  were  sold  for 
the  State  and  other  taxes  of  1872,  for  $623.76,  to  appellant. 
On  September  17,  1875,  one  day  before  the  time  of  redemp- 
tion from  the  sale  had  expired,  this  bill  was  filed.  John  H. 
Nichols,  the  present  appellee,  was  subsequently  substituted 
as  complainant  in  the  cause,  he  having  succeeded  to  the 
claim  of  Kose,  and  he  filed  an  amended  and  a  supplemental 
bill,  by  leave  of  court.  The  bill  sought  to  set  aside  the  tax 
title,  first,  on  the  ground  of  a  burnt  records  proceeding ;  and 
second,  because  of  an  irregularity  concerning  some  of  the 
items  entering  into  the  taxes  for  which  the  property  was  sold. 
The  appellee  had  not  paid  any  of  these  taxes,  and  they  were 
unpaid  at  the  time  of  the  sale.  The  answer  denied  both 
charges  or  grounds  of  relief.  On  the  hearing  the  court  de- 
creed that  the  tax  sale  be  set  aside ;  that  appellant  be  en- 
joined from  receiving  a  deed ;  that  the  costs  be  taxed  against 
appellant,  and  that  execution  issue  therefor.  The  relief  was 
granted  without  requiring  the  appellee  to  refund  the  taxes, 
and  not  upon  any  terms  whatever.  In  the  bill  there  was  an 
offer  to  pay  the  amount  justly  due  as  taxes  on  the  premises, 
and  legal  interest  thereon  from  the  day  of  the  sale,  and  all 
legal  and  just  costs,  expenses  and  charges,  when  ascertained. 

Mr.  Augustus  N.  Gage,  for  the  appellant. 

Mr.  Kobert  L.  Lyons,  and  Mr.  E.  J.  Whitehead,  for  the 
appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery  to  set  aside  a  tax  sale  of  cer- 
tain lots,  made  September  18,  1873,  for  the  taxes  of  1872,  as 
a  cloud  upon  the  complainant's  title.  The  right  to  relief  is 
predicated  upon  the  fact  that  the  assessor  of  the  town  did  not 
return  his  assessment  book  until  August  30,  1872,  while  the 
law  required  its  return  on  or  before  July  1,  1872,  and  the  town 


Gage  v.  Nichols.  271 


Opinion  of  the  Court. 


tax  was  objected  to  as  not  having  been  levied  by  the  proper 
persons,  and  because  it  was  not  certified  to  the  county  clerk 
in  the  time  required  or  in  the  manner  prescribed  by  law. 
The  objections  urged  do  not  go  to  the  substantial  justice  of 
the  taxes,  but  are  aimed  at  certain  alleged  irregularities. 

One  point  raised  is  all  that  need  be  considered  to  show  fatal 
error  in  the  decree.  The  court  clearly  erred  in  granting  the 
relief  by  setting  aside  the  sale  without  requiring  the  com- 
plainant to  pay  the  defendant  the  money  paid  by  him  in  his 
purchase,  and  interest  thereon.  The  maxim,  he  that  seeks 
equity  must  do  equity,  requires  that  a  party  seeking  to  have 
a  tax  sale  set  aside  as  a  cloud  upon  his  title  to  real  estate, 
must  offer  to  reimburse  the  purchaser  the  amount  paid  by 
him  for  the  lots  at  the  tax  sale.  This  is  well  settled  law  in 
this  State.  (Farwell  et  al.  v.  Harding,  96  111.  32 ;  Phelps 
et  al.  v.  Harding,  87  id.  442;  Barnett  v.  Cline,  60  id.  205.) 
In  recognition  of  this  rule  the  complainant  in  his  bill  stated : 
"Your  orator  is  now,  and  always  has  been,  ready  and  willing 
to  pay  the  amount  due  as  taxes  on  said  premises,  and  hereby 
offers  to  pay  the  same,  and  to  do  equity  in  the  premises." 
With  this  offer  it  seems  strange  that  the  relief  was  granted 
unconditionally,  and  without  requiring  the  complainant  to 
pay  the  defendant  the  amount  of  taxes  and  costs  he  paid  for 
the  property,  with  six  per  cent  interest.  The  court  should 
not  have  given  the  complainant  more  than  he  asked. 

For  this  error  the  judgment  of  the  Appellate  Court  is  re- 
versed, and  the  cause  remanded  to  that  court  for  further 
proceedings. 

Judgment  reversed. 
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The  People,  for  use  of  Christian  County, 

v. 

Henry  Davis. 

Filed  at  Springfield  September  27,  1884. 

1.  Action — remedy  to  collect  tax  by  action  of  debt.  The  right  to  recover 
a  tax  upon  moneys  and  credits  by  an  action  of  debt,  depends  upon  the  fact 
whether  a  valid  tax  is  delinquent,  and  not  upon  the  question  of  the  regularity 
of  the  steps  to  enforce  its  payment  through  forfeiture  and  sale  of  property. 
The  remedy  in  debt  is  cumulative,  and  is  only  barred  by  a  prior  judgment 
when  it  is  shown  to  have  been  satisfied. 

2.  Pleading — of  the  declaration  in  suit  to  collect  taxes.  "Whether  prop- 
erty is  taxable  at  a  particular  place  is  a  question  of  law,  and  not  of  fact;  and 
the  pleader  seeking  to  charge  one  with  liability,  upon  the  ground  his  property 
is  taxable  at  a  particular  place,  must,  therefore,  state  the  facts  from  which 
such  liability  results,  as  a  conclusion  of  law.  An  averment  in  a  declaration 
that  credits  are  liable  to  taxation  at  a  certain  place,  is  simply  the  statement  of 
a  legal  conclusion. 

3.  Taxation — moneys  and  credits  —  as  to  resident  and  non-resident 
owners.  By  the  statute,  moneys,  credits,  etc.,  and  other  personal  property 
held,  owned  or  controlled  by  persons  residing  in  this  State,  are  taxable.  If 
the  owner  resides  in  this  State,  they  are  taxable  at  his  place  of  residence.  If 
he  is  a  non-resident,  and  the  moneys,  credits,  etc.,  and  other  personal  prop- 
erty, are  under  the  control  of  an  agent  or  attorney,  they  shall  be  listed  in  the 
place  where  the  agent  or  attorney  is  required  to  list  his  own  moneys  and 
credits  and  other  personal  property. 

4.  Before  a  non-resident  owner  can  be  taxed  in  this  State,  it  must  be 
shown  that  his  property  is  actually  at  the  place  where  it  is  assessed;  and  it  is 
not  enough  to  show,  merely,  that  an  indebtedness  to  him,  evidenced  by  a 
promissory  note  which  may  be  in  his  hands,  was  negotiated  through  an  agent 
residing  at  that  place.  In  order  to  the  proper  taxation  of  the  moneys  and 
credits  of  a  non-resident  at  a  particular  place  in  this  State,  they  must  be 
under  the  control  of  an  agent  or  attorney  residing  there,  and  such  control 
must  be  an  actual  control  at  that  place. 

Writ  of  Error  to  the  Circuit  Court  of  Christian  county ; 
the  Hon.  Jesse  J.  Phillips,  Judge,  presiding. 
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This  was  an  action  of  debt,  for  the  recovery  of  delinquent 
taxes.  The  declaration  contains  two  counts,  which  are  as 
follows : 

"The  People  of  the  State  of  Illinois,  by  John  B.  Jones, 
their  attorney,  and  John  G.  Drennan,  State's  attorney  for 
said  county,  complain  of  Henry  Davis,  the  defendant,  of  a 
plea  of  debt, —  for  that  the  defendant,  on  the  first  day  of 
May,  A.  D.  1875,  and  afterward,  was  the  owner  of  a  large 
amount  of  personal  property,  consisting  of  moneys,  moneys 
loaned  and  invested,  notes,  mortgages,  bonds  and  credits, — 
which  said  personal  property,  moneys  and  credits  were  con- 
trolled by  Henry  D.  Davis,  as  agent  for  said  defendant ;  that 
at  said  time  said  Henry  D.  Davis  resided  in  and  had  his  office 
and  place  of  business  in  school  district  No.  2,  in  the  town  of 
Taylorville,  in  the  county  of  Christian,  State  of  Illinois  ;  that 
on,  to-wit,  the  second  day  of  May,  A.  D.  1875,  the  assessor 
of  the  township  of  Taylorville,  in  said  county,  applied  to  said 
Henry  D.  Davis,  and  requested  him  to  make  a  statement  of 
the  personal  property  of  said  defendant  controlled  by  said 
Henry  D..  Davis,  as  his  agent,  for  the  purpose  of  taxation,  as 
provided  by  law ;  that  said  Henry  D.  Davis  refused  to  make 
any  list  or  statement  of  such  personal  property,  and  there- 
upon the  said  assessor  ascertained  the  amount  and  value 
thereof,  and  assessed  the  same  at  the  sum  of  $142,707;  that 
said  sum  was  the  fair  amount  and  value  of  said  property ; 
and  that  for  the  year  A.  D.  1875  a  personal  property  tax  was 
levied  against  defendant,  upon  said  assessment,  to  the  aggre- 
gate amount  of  $2554.67,  being  $421.10  State  tax  due  to  the 
State  of  Illinois,  the  sum  of  $332.16  county  tax  due  said 
Christian  county  as  a  county  tax,  and  $63.69  as  a  county 
railroad  tax,  $50.45  town  tax  due  the  town  of  Taylorville,  in 
said  county,  as  a  town  tax,  and  $203.79  due  said  town  as 
town  railroad  tax,  and  $1451.90  district  school  tax,  due 
school  district  No.  2,  in  township  13,  north,  range  2,  west  of 
18—112  III. 
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the  third  principal  meridian,  in  said  town  of  Taylorville,  and 
county  aforesaid ;  that  said  State,  county,  county  railroad, 
town,  town  railroad  and  district  school  tax  were,  by  the  county 
clerk  of  said  county,  duly  extended  upon  the  tax  collector's 
book  of  said  town  of  Taylorville,  as  the  law  requires ;  that 
said  tax  collector's  book,  with  the  said  taxes  extended  thereon, 
was  duly  delivered  to  the  collector  of  said  town  for  the  year 
A.  D.  1875,  with  a  proper  warrant  thereto  attached,  as  the 
law  requires,  commanding  said  collector  to  collect  from  de- 
fendant and  the  several  other  persons  named  on  said  book 
against  whom  taxes  were  levied  and  specified  in  the  several 
columns  opposite  their  names ;  that  the  said  town  collector, 
while  he  had  said  collection  book  in  his  hands,  with  said  war- 
rant thereto  attached,  duly  demanded  from  said  defendant 
the  said  taxes  so  levied  and  extended  on  said  collector's  book 
against  defendant ;  that  said  defendant  failed  and  refused  to 
pay  the  same ;  that  said  town  collector  used  due  diligence  to 
collect  the  said  taxes ;  that  no  personal  property  of  defend- 
ant could  at  that  time  be  found  in  said  town,  nor  in  said 
county,  out  of  which  said  taxes  could  be  made;  that  said 
town  collector  duly  returned  said  taxes  to  the  county  collector, 
at  the  time  he  returned  the  said  book,  as  delinquent,  with  a 
written  statement,  under  oath,  that  he  had  used  due  diligence 
to  collect  the  same,  and  that  no  property  could  be  found  out 
of  which  to  make  said  taxes ;  that  defendant  was  then,  and 
had  been  for  a  long  time  prior  thereto,  the  owner  in  fee  of 
the  following  described  land  situated  in  Christian  county, 
Illinois,  to- wit :  the  south-east  quarter  of  section  20,  in  town 
15,  north,  range  1,  west  of  the  third  principal  meridian; 
that  in  order  to  collect  the  said  tax  it  became  necessary  to 
charge  the  same  upon  real  property  of  defendant  situated  in 
said  county;  that  the  county  collector  of  said  county  did 
select  the  above  tract  of  land  as  the  land  of  defendant,  out  of 
which  to  make  the  said  taxes,  and  attached  the  said  personal 
property  tax  to  said  land;    that  said  county  collector  duly 
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advertised  said  land  as  delinquent,  and  advertised  that  he 
would  apply  for  a  judgment  against  said  land  at  the  June 
term  of  said  county  court,  A.  D.  1876,  and  that  he  would 
offer  said  land  for  sale  on  the  19th  day  of  June,  A.  D.  1876, 
and  designated  the  said  tract  in  said  advertisement  as  the 
tract  against  which  said  personal  property  tax  was  charged ; 
that  said  county  collector  showed  the  fact  that  said  personal 
property  tax  was  charged  against  said  land,  in  his  list  of 
delinquent  lands  filed  for  judgment  at  the  June  term,  A.  D. 
1876,  of  said  county  court,  as  the  law  requires;  that  at  said 
June  term,  A.  D.  1876,  of  said  county  court,  judgment  was 
duly  rendered  against  said  land  for  said  taxes  and  costs  ;  that 
on  the  19th  day  of  June,  1876,  said  county  collector  offered 
said  land  for  sale  at  public  sale,  in  pursuance  of  such  notice ; 
that  at  said  sale  said  collector  received  no  bid  for  said  land, 
and  the  said  land  was  then  and  there  forfeited  to  the  State 
of  Illinois ;  that  defendant  has  never  paid  the  said  taxes,  nor 
any  part  thereof,  and  plaintiff  avers  that  the  said  personal 
property  tax  so  attached  to  said  land  was,  by  the  county  clerk 
of  said  county,  carried  forward,  with  the  interest  thereon  pro- 
vided by  law  in  case  of  back  taxes,  and  extended  on  the  col- 
lector's book  in  the  town  of  Mosquito,  where  said  land  is 
situated,  each  year  thereafter;  that  said  collector's  book, 
with  the  taxes  so  extended  thereon,  has  been  duly  delivered 
to  the  collector  of  said  town  of  Mosquito  each  year  since  the 
said  year  1876,  with  a  proper  warrant  thereto  attached,  as 
required  by  law ;  that  said  defendant  was  not  at  any  time  a 
resident  of  said  town  of  Mosquito,  and  had  no  personal  prop- 
erty in  said  county  during  nor  since  the  year  1876  out  of 
which  the  said  taxes  could  be  made ;  that  the  said  town 
collector,  for  each  of  said  years  since  1876,  returned  said 
taxes  to  the  county  collector,  uncollected,  with  a  statement  in 
writing,  under  oath,  that  he  had  used  due  diligence,  and  that 
said  taxes  could  not  be  collected ;  that  the  county  collector 
of  said  county,  for  each  year  since  1876,  reported  said  taxes 
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to  the  county  court  of  said  county  as  delinquent,  and  specified 
the  same,  as  required  by  law,  each  year,  on  the  delinquent 
list  filed  by  him  to  obtain  judgment  against  said  land  for  said 
taxes,  and  that  judgment  was  rendered  against  said  land  each 
year  for  said  taxes  by  said  county  court ;  that  said  land  was, 
after  being  duly  advertised  by  the  said  county  collector,  offered 
for  sale  each  year,  and  each  year  said  land  was  forfeited  to 
the  State  for  want  of  bidders ;  and  plaintiff  avers  that  the 
county  clerk  of  said  county  extended  the  said  taxes  forward, 
as  back  taxes,  upon  the  collector's  book  for  said  town  of 
Mosquito,  for  the  year  A.  D.  1879,  containing  the  taxes  of 
1879,  in  separate  columns,  as  required  by  law;  that  the  total 
amount  of  said  taxes,  with  the  interest  thereon,  and  taxes  as 
provided  by  law,  extended  upon  said  book,  was  the  sum  of 
$3804.50;  that  said  tax  book,  with  said  taxes  for  said  year 

1879,  was  duly  delivered  to  the  collector  of  said  town  of 
Mosquito,  with  a  proper  warrant  thereto  attached ;  that  said 
collector  returned  said  tax,  uncollected,  to  the  county  col- 
lector of  said  county  when  he  returned  the  said  book,  with  a 
statement  in  writing,  under  oath,  that  he  had  used  due  dili- 
gence to  collect  the  said  taxes,  and  that  the  same  could  not 
be  collected ;  that  the  said  county  collector  duly  advertised 
said  land  for  judgment,  on  the  second  Monday  of  June,  A.  D. 

1880,  in  said  county  court,  and  advertised  the  same  for  sale 
on  the  19th  day  of  June,  A.  D.  1880;  that  said  county  col- 
lector placed  said  land  on  the  delinquent  list  filed  by  him,  as 
required  by  law,  prior  to  the  said  second  Monday  of  June, 
A.  D.  1880,  to  obtain  judgment  against  said  land  for  said 
taxes ;  that  judgment  was  duly  rendered  against  said  land 
by  the  said  county  court  for  the  said  sum  of  $3804.50,  the 
amount  of  said  taxes,  interest  and  costs ;  that  said  land  was 
by  said  county  collector  duly  offered  for  sale,  at  public  sale, 
on  the  19th  day  of  June,  A.  D.  1880,  after  due  notice  having 
been  given,  according  to  law ;  that  at  said  sale  said  collector 
received  no  bid  for  said  land,  or  any  part  thereof,  and  the 
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said  land  was  then  and  there  forfeited  to  the  State  of  Illinois ; 
that  defendant  has  never  paid  said  taxes,  nor  any  part  thereof, 
and  the  said  defendant  was  then  and  there  requested  to  pay 
the  said  taxes  by  the  town  collector  of  said  town  of  Taylor- 
ville,  but  the  said  defendant  did  not  nor  would  not  pay  the 
said  amount,  nor  any  part  thereof,  but  refused  so  to  do,  by 
means  whereof  the  defendant  became  liable  to  pay  the  plain- 
tiff, on  request,  the  said  amount  of  the  said  taxes,  interest 
and  costs,  and  being  so  liable,  the  defendant,  in  considera- 
tion thereof,  then  and  there  agreed  to  pay  said  amount  to  the 
plaintiff,  on  request. 

"And  for  that,  whereas  the  defendant  heretofore,  to-wit,  on 
the  first  day  of  May,  A.  D.  1875,  was  the  owner  of  a  large 
amount  of  moneys,  credits,  goods  and  chattels,  situated  and 
liable  to  taxation  in  the  town  of  Taylorville,  in  the  county  of 
Christian,  in  the  State  of  Illinois,  and  being  so  liable  to  tax- 
ation, the  assessor  of  said  town  of  Taylorville  for  the  year 
1875,  did  assess  the  said  goods  and  chattels,  moneys  and 
credits  of  defendant  at  the  sum  of  $142,707,  and  that  for  the 
year  A.  D.  1875  a  personal  property  tax  was  levied  against 
defendant,  upon  his  said  assessment,  to  the  aggregate  amount 
of  $2554.67,  (specifying  the  different  kinds  of  taxes,  and 
amounts ;)  that  said  taxes  were,  by  the  county  clerk  of  said 
county,  duly  extended  upon  the  tax  collector's  book  of  said 
town  of  Taylorville,  for  the  taxes  due  for  the  year  A.  D.  1875, 
in  separate  columns,  as  the  law  requires  ;  that  said  collector's 
book,  with  warrant  attached,  was  duly  delivered  to  the  col- 
lector of  said  town ;  that  said  collector  then  demanded  pay- 
ment from  the  defendant,  of  said  taxes  ;  that  defendant  refused 
to  pay  same ;  that  said  collector  used  due  diligence  to  collect 
said  taxes  ;  that  no  personal  property  of  defendant  could  then, 
or  since  then,  be  found  in  said  town  of  Taylorville,  nor  in  said 
county,  out  of  which  said  taxes  could  be  made ;  that  defend- 
ant was  then  and  there  the  owner  in  fee  of  real  estate  situated 
in  the  town  of  Mosquito,  in  said  county,  to-wit :    the  south- 
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east  quarter  of  section  20,  in  town  15,  north,  range  1,  west 
of  the  third  principal  meridian ;  that  said  county  collector, 
in  order  to  collect  the  said  taxes,  did  charge  the  same  against 
said  real  estate;  that  said  county  collector  for  the  year  1875 
returned  said  personal  property  tax  as  delinquent ;  that  de- 
fendant has  never  paid  said  tax,  nor  any  part  thereof ;  that 
for  the  years  A.  D.  1876,  1877,  1878,  1879  and  1880,  respect- 
ively, the  county  clerk  of  said  county  did  extend  the  said  taxes 
in  separate  columns,  with  interest  computed  thereon,  as  back 
taxes,  as  required  by  the  statute,  against  said  real  estate  of 
defendant,  upon  the  tax  book  of  said  town  of  Mosquito ;  that 
judgment  was,  for  each  of  said  last  mentioned  years,  ren- 
dered by  the  county  court  against  said  land  for  said  taxes ; 
that  for  the  year  1880  the  said  tax  and  interest  thereon,  so 
extended,  amounted  to  $3804.50;  that  defendant  refused  to 
pay  said  taxes,  interest  and  costs,  or  any  part  thereof,  by 
means  whereof  defendant  became  liable  to  pay  plaintiff,  on 
request,  the  said  amount  of  taxes,  interest  and  costs,  and  in 
consideration  thereof  then  and  there  agreed  to  pay  the  same 
to  plaintiff,  on  request,  yet,  though  requested,  the  defendant 
has  not  paid  to  plaintiff  the  amount  of  said  taxes,  interest 
and  costs,  or  any  part  thereof,  together  amounting  to  $3804.50, 
but  refuses  so  to  do,  to  the  damage  of  plaintiff  of  the  sum  of 
$3804.50;  and  therefore  they  bring  suit,  etc." 

The  defendant  demurred,  generally,  to  each  count  of  the 
declaration,  and  the  court  sustained  the  demurrer,  and  ren- 
dered judgment  therein  for  the  defendant.  This  writ  of  error 
is  prosecuted  to  reverse  that  judgment. 

Mr.  John  G.  Drennan,  State's  Attorney,  and  Mr.  W.  M. 
Pro  vine,  for  the  plaintiffs  in  error : 

The  judgment  and  forfeiture  in  the  county  court  are  not  a 
bar.  "Said  additions  and  sales  shall  be  continued  from  year 
to  year  until  the  taxes  on  said  property  are  paid,  by  sale  or 
otherwise."    Kev.  Stat.  sec.  229  ;  People  v.  Smith,  94  111.  228. 
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The  defendant  can  not,  by  paying  the  tax  assessed  on 
the  land,  avoid  its  liability  to  sale  or  forfeiture  for  the  per- 
sonal property  tax  charged  against  it.  Biggins  v.  People, 
106  111.  280. 

The  judgment  in  the  county  court  was  in  rem  against  the 
land,  there  being  no  defence,  and  is  not  conclusive  against 
the  defendant,  and  no  bar  to  this  suit.  Belleville  Nail  Co.  v. 
People,  98  111.  405;  Gage  v.  Bailey,  102  id.  14;  Graceland 
Cemetery  Co.  v.  People,  92  id.  622. 

The  forfeiture  is  not  a  satisfaction  of  the  tax,  and  hence 
no  bar.  Action  of  debt  is  a  cumulative  remedy.  People  v. 
Stahl,  101  111.  349. 

The  forfeiture,  even  if  strictly  legal  in  every  particular, 
would  not  be  a  satisfaction  of  the  debt,  nor  bar  the  prosecu- 
tion of  this  action.  People  v.  Smith,  94  111.  228 ;  Belleville 
Nail  Co.  v.  People,  98  id.  405. 

The  second  count  avers  all  necessary  facts  to  establish  de- 
fendant's liability  to  pay  said  personal  property  tax,  and  is 
authorized  by  section  230,  as  amended  July  1,  1881.  This 
act  applies  to  taxes  levied  prior,  as  well  as  subsequent,  to  its 
passage.  It  is  competent  for  the  legislature  to  change  the 
remedy,  if  thereby  the  right  is  not  affected.  The  purpose  of 
the  law  is  not  to  release  men  from  their  liability  to  pay  taxes, 
but  to  render  the  assessment  and  collection  more  just,  certain 
and  convenient.  Hosmer  v.  People,  96  111.  61 ;  Biggins  v. 
People,  106  id.  280. 

Mr.  Anthony  Thornton,  for  the  defendant  in  error : 
The  declaration  is  defective  in  not  making  a  general  refer- 
ence to  the  statute,  and  in  not  concluding  against  the  form 
of  the  same.     1  Chitty's  Pleading,  (7th  Am.  ed.)  405.     See, 
also,  Winkleman  v.  People,  95  111.  417. 

The  first  count  is  radically  defective  in  not  averring  either 
that  defendant  resided  at  the  place  of  assessment,  or  that  the 
property  was  there. 
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Statutes  imposing  heavy  penalties  are  to  be  strictly  pur- 
sued.    People  v.  Peacock,  98  111.  176  ;  Cooley  on  Taxation,  317. 

This  case  is  not,  as  supposed  by  counsel,  for  the  purpose  of 
enforcing  a  personal  liability.  It  is  a  proceeding  to  enforce  a 
forfeiture  under  special  provisions  of  the  statute.  It  is  not 
an  action  of  debt,  arising  out  of  a  common  law  liability  to  pay 
taxes,  according  to  earlier  decisions  of  this  court.  Ryan  v. 
Gallatin  County,  14  111.  83  ;  Dunlap  v.  Gallatin  County,  15  id.  9. 

The  averments  in  the  declaration  would  not  justify  an 
action  of  debt  at  common  law.  The  omission  to  aver  the  res- 
idence of  the  defendant  and  facts  which  would  create  a  legal 
liability,  forbids  such  action.  Taxes  are  not  debts,  in  the 
ordinary  sense  of  that  term.  They  are  not  contracts  between 
the  State  and  the  citizen.     Cooley  on  Taxation,  13. 

Back  taxes  and  forfeitures  can  only  be  extended  in  con- 
junction with  the  taxes  of  the  current  year.  Stampofski  v. 
Stanley,  109  111.  210. 

In  an  action  under  this  statute,  common  certainty  requires 
that  the  declaration  should  state  the  year  for  which  the  sup- 
posed tax  was  levied,  and  should  also  state  the  defendant  was 
the  owner  of  the  property  on  the  first  day  of  May  in  that 
year.     Biggins  v.  People,  96  111.  385. 

The  fact  of  ownership  at  a  particular  time  is  an  essential 
averment.  It  should  be  positive,  and  not  left  to  inference. 
Even  when  a  court  of  general  jurisdiction  exercises  a  special 
statutory  power,  it  stands  upon  the  same  ground  as  courts  of 
limited  jurisdiction.  In  such  case,  nothing  shall  be  intended 
to  be  within  the  jurisdiction  but  that  which  is  expressly 
averred.     Haywood  v.  Collins,  60  111.  333. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

We  see  no  cause  to  disturb  this  judgment.  By  section  1, 
chapter  120,  of  the  Kevised  Statutes  of  1874,  entitled  "Rev- 
enue," moneys,  credits,  etc.,  and  other  personal  property 
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held,  owned  or  controlled  by  persons  residing  in  this  State, 
are  taxable.  If  the  owner  resides  in  the  State,  they  are 
taxable  at  the  residence  of  the  owner.  (Ibid.  sec.  7.)  If  the 
owner  is  a  non-resident,  and  the  moneys,  credits,  etc.,  and 
other  personal  property,  are  under  the  control  of  an  agent  or 
attorney,  they  shall  be  listed  in  the  same  place  where  such 
agent  or  attorney  is  required  to  list  his  own  moneys  and 
credits,  and  other  personal  property.  (Sees.  6,  19.)  But 
where  the  owner  is  a  non-resident,  before  he  can  be  taxed 
here  it  must  be  shown  that  his  property  is  actually  at  the 
place  where  it  is  assessed;  and  it  is  not  enough  to  show, 
merely,  that  an  indebtedness  to  him,  evidenced  by  a  prom- 
issory note  which  may  be  in  his  hands,  was  negotiated  through 
an  agent  at  that  place.     Goldgart  v.  People  ex  rel.  106  111.  25. 

The  primary  liability  of  the  defendant,  here,  rests  upon 
the  fact  that  at  the  date  at  which  his  liability  is  claimed  to 
commence,  he  was  the  owner  of  moneys,  credits  or  other  per- 
sonal property,  and  resided  there,  or  such  moneys,  credits  or 
other  personal  property  were  under  the  control  of  an  agent 
or  attorney  residing  there;  and  such  control  must  be  an 
actual  control  at  that  place.  {Goldgart  v.  People,  supra.) 
Whether  property  is  legally  taxable  at  a  particular  place,  is 
a  question  of  law,  and  not  of  fact ;  and  the  pleader  seeking 
to  charge  one  with  liability  because  his  property  is  taxable  at 
a  particular  place,  must,  therefore,  state  the  facts  from  which 
such  liability  results,  as  a  conclusion  of  law.  This  is  ele- 
mentary, and  has  been  often  decided  by  this  court. 

There  is  no  averment  in  the  first  count  that  the  defendant 
resided  at  the  place  where  the  property  was  assessed,  at  the 
date  of  the  assessment,  nor  is  there  any  averment  therein 
that  the  property  was,  at  that  date,  under  the  actual  control 
of  an  agent  or  attorney  at  that  place.  For  aught  that  appears 
therein,  the  evidences  of  indebtedness,  and  other  personal 
property,  may,  at  that  time,  actually  have  been  elsewhere. 
There  is  no  averment  in  the  second  count  either  that  the  de- 
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fondant  resided  at  the  place  where  the  property  was  assessed, 
at  the  date  of  the  assessment,  or  that  it  was,  at  that  time,  in 
the  actual  control  of  an  agent  or  attorney  at  that  place.  The 
averment  that  the  property  was  liable  to  taxation  at  that 
place,  is  simply  the  statement  of  a  legal  conclusion.  The 
facts  from  which  that  conclusion  is  claimed  to  result,  should 
have  been  stated. 

To  avoid  misapprehension  hereafter,  we  may  state  this  is 
not  a  suit  to  recover  a  forfeiture.  The  action  is  to  recover 
a  tax  due,  which  has  been  unavailingly  attempted  to  be  col- 
lected by  forfeiture  and  sale  of  property.  The  right  to  recover 
depends  upon  the  fact  that  a  valid  tax  is  delinquent,  and  not 
upon  the  regularity  of  the  steps  to  enforce  its  payment  through 
forfeiture  and  sale.  The  remedy  is  cumulative,  and  is  only 
barred  by  a  prior  judgment  when  it  is  shown  to  have  been 
satisfied. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Charles  H.  Eosenstiel 

v. 
William  S.  Gray  et  al. 

Filed  at  Ottawa  September  27,  1884. 

1.  Partnership — accounting  between  partners — overdraft  by  one  parU 
ner — how  adjusted.  On  bill  for  an  accounting  between  partners,  it  is  not 
proper  to  render  a  personal  decree  against  one  partner  for  the  excess  of  his 
receipts  over  his  disbursements,  until  his  interest  in  the  firm  assets  has  first 
been  exhausted,  to  make  good  the  deficiency. 

2.  A  partner  had  overdrawn  his  private  bank  account  for  a  considerable 
sum,  the  checks  having  been  applied  to  the  benefit  of  the  firm,  for  which  he 
received  credit  on  the  firm's  cash  book.  The  firm  then  drew  a  draft  on  him 
for  such  amount  in  favor  of  the  bank,  which  he  accepted,  and  the  amount 
was  credited  on  his  bank  account.    He  afterward  paid  a  portion  of  the  amount 
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of  the  draft  ont  of  his  own  money,  and  the  note  of  the  firm  was  given  for  the 
balance:  Held,  that  he  was  not  entitled  to  have  the  part  of  the  draft  paid 
by  him  credited  in  his  favor  in  the  partnership  account,  as  he  had  already 
received  credits  for  the  same  on  the  firm  books. 

3.  Same — in  case  of  a  new  partner — adjustment  as  to  amount  due  him 
from  the  firm.  Where  a  person  acquired  an  interest  in  a  partnership  and  its 
property  prior  to  the  dissolution  of  the  firm,  and  was  recognized  as  a  partner, 
it  was  held,  that  he  was  a  proper  party  to  a  bill  for  an  adjustment  of  the  part- 
nership and  for  the  statement  of  an  account,  and  there  was  no  error  in  decree- 
ing that  the  defendant  partner  pay  him  a  sum  found  to  be  due  him,  even 
though  the  defendant  had  not  consented  to  his  becoming  a  partner. 

4.  Same — sale  by  one  partner — what  passes  thereby.  The  sale  by  one 
of  three  partners  of  all  his  interest  in  the  partnership  property,  including 
debts  due  the  firm,  will  pass  only  his  share  of  what  would  remain  after  the 
payment  of  all  the  debts  of  the  firm,  including  a  debt  due  from  the  firm  to 
another  partner  for  advances.  A  purchaser  of  a  partner's  interest  in  the 
partnership  property  acquires  only  such  interest  as  the  vendor  had,  and  that 
is,  his  share  of  the  residue  after  the  affairs  of  the  partnership  are  wound  up 
and  the  debts  paid,  including  the  balance  due  one  partner  from  the  others  on 
the  partnership  account. 

5.  Same — contract  of  sale  of  one  partner's  interest — construed,  as  to  the 
extent  of  the  interest  sold.  A  contract  for  the  sale  of  a  partner's  interest  in 
all  the  assets  of  a  firm,  including  the  real  and  personal  property  and  the  notes 
and  accounts  due  the  firm,  the  purchaser  to  assume  the  vendor's  pro  rata 
share  of  the  indebtedness  of  the  firm,  contained  a  clause  that  the  purchaser 
should  acquire  no  right  in  any  claim  the  vendor  might  have  against  his  former 
partners,  and  was  to  assume  no  liability  for  any  claims  or  unsettled  accounts 
of  the  vendor  to  his  former  partners.  It  was  held,  this  would  not  affect  any 
accounts  due  to  or  from  the  firm  by  or  to  the  vendor;  but  such  individual 
accounts  of  the  partners  would  be  left  to  be  settled  between  themselves. 

6.  Same — new  partner — acquiescence  by  the  other  partners.  Where  a 
person  purchased  an  interest  in  a  partnership  and  its  property  and  effects, 
from  two  of  three  partners,  and  the  name  of  the  firm  was  changed  accord- 
ingly, and  the  business  carried  on  in  the  name  of  the  new  firm  without  objec- 
tion, until  the  other  partner,  several  months  afterwards,  sold  his  interest,  it 
was  held,  that  an  acquiescence  might  be  inferred  in  the  purchaser  becoming 
a  member  of  the  firm,  without  any  direct  evidence  of  consent. 

7.  Parties — to  bill  for  an  accounting  between  partners.  After  the  sale 
by  one  of  three  partners  of  all  his  interest  in  the  firm  property  and  assets,  a 
bill  was  filed  by  the  other  two  partners  against  him,  for  an  account,  and  he 
was  charged  with  one-third  of  an  advance  made  by  one  of  the  other  partners, 
to  which  an  exception  was  taken  and  disallowed:  Held,  that  the  purchasers 
in  such  case  were  necessary  parties  to  protect  their  rights,  the  court,  however, 
expressing  an  opinion  that  the  exception  should  have  been  allowed. 
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8.  Record  in  Supreme  Couet — whether  certain  matters  copied  into 
the  transcript  are  a  part  of  the  record.  In  a  chancery  suit,  there  was  no 
certificate  preserving  any  evidence,  all  the  testimony  being  in  depositions 
taken  by  the  master,  and  returned  with  his  report.  One  witness  testified,  in 
Lis  deposition,  to  the  making  of  an  invoice  of  partnership  property  and  debts 
due  the  firm.  An  invoice  and  account  were  copied  into  the  transcript  of  the 
record,  which  were  not  referred  to  in  any  deposition  further  than  above 
stated:  Held,  that  the  invoice  and  account  could  not  be  considered  as  a  part 
of  the  record. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Stephenson  county;  the  Hon.  William  Brown,  Judge,  pre- 
siding. 

Mr.  J.  L.  High,  for  the  appellant : 

The  account  was  taken  on  an  erroneous  basis,  by  which 
the  gains  or  profits  were  excluded.  Richardson  v.  Bank  of 
England,  4  M.  &  C.  165;  Craivshay  v.  Collins,  2  Euss.  347; 
Foster  v.  Donald,  1  J.  &  W.  252 ;  Buckingham  v.  Ludlam,  29 
N.  J.  Eq.  345 ;  Moore  v.  Wheeler,  10  W.  Va.  35. 

The  real  interest  of  a  partner  in  the  partnership  stock, 
etc.,  is  the  balance  found  due  to  him  after  the  payment  of  all 
the  partnership  debts  and  the  adjustment  of  the  partnership 
account  between  the  partners.  Bopp  v.  Fox,  63  111.  540; 
Remick  v.  Emig,  42  id.  342. 

The  purchaser  or  assignee  of  the  interest  of  a  partner  takes 
no  more  than  the  partner's  interest.  Taylor  v.  Field,  4  Ves. 
395;  Chandler  v.  Lincoln,  52  111.  74;  Rainey  v.  Nance,  54 
id.  29. 

The  master  erred  in  going  behind  the  account  stated  on 
January  29,  1873. 

The  court  erred  in  decreeing  in  favor  of  Eobey,  who  was 
not  a  partner,  and  in  disallowing  Kosenstiel's  payment  on 
overdraft  to  the  bank. 

Mr.  Charles  H.  Eosenstiel,  pro  $e. 
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Mr.  U.  D.  Meacham,  also,  for  the  appellant. 

Mr.  K.  H.  Niles,  for  the  appellees: 

The  invoice  and  account  of  January,  1873,  are  not  a  part 
of  the  record,  not  being  preserved  in  the  bill  of  exceptions, 
and  can  not  be  considered.  Corey  v.  Russell,  3  Gilm.  366 ; 
Brockenbrough  v.  Dresser,  67  111.  225 ;  Mcintosh  v.  Saunders, 
68  id.  128. 

Counsel  also  made  answer  to  the  several  points  made  by 
appellant,  and  discussed  the  evidence  applicable  to  each. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  Second  District,  affirming  a  decree  of  the  circuit  court 
of  Stephenson  county,  upon  a  bill  for  the  settlement  of  part- 
nership accounts.  The  bill  was  filed  by  the  appellees,  Wil- 
liam S.  Gray,  David  H.  Sunderland  and  William  W.  Bobey, 
against  the  appellant,  Charles  H.  Eosenstiel,  averring  that 
on  February  23,  1865,  Gray,  Eosenstiel  and  one  Henderson 
entered  into  written  articles  of  co-partnership,  whereby  they 
were  to  contribute  equally  to  the  capital  and  share  equally  in 
the  profits  and  losses  of  the  business  of  manufacturing  and 
selling  woolen  goods ;  that  they  purchased  land  and  water 
powers,  erected  a  woolen  manufactory,  and  prosecuted  the 
business  until  July,  1865,  when  Henderson  sold  to  the  com- 
plainant Sunderland,  by  consent  of  his  co-partners,  all  his 
interest  in  the  business,  whereupon  Sunderland,  by  the  con- 
sent of  Eosenstiel  and  Gray,  became  a  member  of  the  firm, 
under  the  name  of  C.  H.  Eosenstiel  &  Company,  and  that  the 
business  was  so  continued  until  March  4,  1873;  that  about 
the  last  named  date,  Gray  and  Sunderland  sold  to  Bobey  an 
undivided  one-third  of  their  interest  in  the  business,  whereby 
Eobey  became  equally  interested  with  Gray  and  Sunderland ; 
that  the  business  was  continued  until  June  14,  1873,  when 
Eosenstiel  sold  to  George  Thompson  and  Charles  D.  Blanch- 
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arcl  all  his  interest  in  the  firm,  being  an  undivided  one-third. 
The  bill  prayed  an  accounting  of  all  the  co-partnership  bus- 
iness from  the  time  of  its  commencement  up  to  the  time 
of  the  termination  of  the  same  by  the  sale  by  Eosenstiel  of 
all  his  interest  therein  to  Thompson  and  Blanchard.  The 
answer  was  a  general  denial.  The  cause  was  referred  to  a 
master,  with  direction  to  take  and  state  an  account  between 
the  parties,  and  report  his  findings  to  the  court.  The  mas- 
ter's report  found  that  the  three  partners,  Eosenstiel,  Sunder- 
land and  Gray,  had  each  put  into  the  business  $7000 ;  that 
$4332.84  was  the  amount  owing  from  Eosenstiel  to  the  firm; 
and  stated  the  accounts  of  the  parties  with  each  other,  as 
follows  :  Due  from  Eosenstiel  to  Gray,  $2545.42  ;  due  from 
Sunderland  to  Gray,  $1254.62;  due  from  Eobey  to  Gray, 
$1058.57;  due  from  Sunderland  to  Eobey,  $196.05;  due 
from  Eosenstiel  to  Sunderland,  $660.53 ;  due  from  Eosen- 
stiel to  Eobey,  $954.61. 

Various  exceptions  were  filed  by  Eosenstiel  to  the  report  of 
the  master,  all  which  the  court  overruled,  and  entered  a  de- 
cree approving  the  report,  and  decreeing  the  payment  of  the 
sums  as  therein  found.  One  of  the  exceptions  was  that  the 
theory  of  the  accounting  was  erroneous.  There  was  no  account 
taken  of  the  partnership  assets  or  profits,  but  the  accounting 
was  limited  to  the  basis  of  receipts  and  expenditures  by  the 
partners.  The  aggregate  of  Eosenstiel's  cash  receipts  over 
expenditures  was  the  amount  which  the  master  found  to  be 
owing  from  him  to  the  firm.  No  doubt  the  general  rule  is, 
as  stated  by  appellant's  counsel,  that  whatever  sums  may 
have  been  advanced  by  one  partner  or  received  by  another 
during  the  continuance  of  the  co-partnership,  only  constitute 
items  in  the  account  when  finally  taken,  and  are  in  no  sense 
personal  credits  or  personal  liabilities  to  be  enforced  by  a 
personal  decree,  and  that  there  can  be  no  personal  decree 
against  a  partner  on  account  of  an  excess  of  his  receipts  over 
his  disbursements,  until  his  interest  in  the  firm  assets  has 
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been  first  exhausted,  to  make  good  such  deficiency.  The 
master's  justification,  made  by  him,  of  the  mode  of  taking 
the  account,  was  in  the  terms  of  the  contract  of  sale  from 
Eosenstiel  to  Thompson  and  Blanchard,  because,  as  the  mas- 
ter considered,  Eosenstiel  sold  out  to  them  in  such  a  way  as 
to  pass  to  them  his  one-third  in  the  property  and  effects  of 
the  firm,  leaving  the  individual  accounts  of  the  partners  to  be 
settled  between  themselves.  We  think  the  master  was  correct 
to  the  extent  of  any  accounts  due  to  or  from  Eosenstiel.  In 
respect  to  any  such  accounts,  the  contract  seems  to  express 
that  the  interest  sold  to  Thompson  and  Blanchard  was  to  be 
unaffected  thereby,  and  that  such  individual  accounts  of  the 
partners  were  left  to  be  settled  between  themselves.  That 
contract  of  sale  was  as  follows : 

"Freeport,  June  5,  1873. 
"We,  the  undersigned,  do  hereby  mutually  agree  with  each 
other  as  follows,  to- wit:  C.  H.  Eosenstiel  agrees  to  sell  to 
Charles  D.  Blanchard  and  George  Thompson  the  undivided 
one-third  interest  in  the  property  known  as  the  Freeport 
Woolen  Mill,  to-wit:  one-third  of  the  real  estate,  one-third 
of  the  buildings  and  machinery,  one-third  of  the  manufac- 
tured goods  and  raw  material  now  on  hand,  one-third  of  the 
notes  and  accounts  due  said  firm, — said  property,  real  and 
personal,  being  now  jointly  owned  by  said  C.  H.  Eosenstiel, 
D.  H.  Sunderland,  W.  S.  Gray  and  W.  W.  Eobey,— C.  H. 
Eosenstiel  hereby  agreeing  to  make  a  good  and  sufficient  deed 
and  conveyance  for  the  same,  and  C.  D.  Blanchard  and  George 
Thompson  agreeing  to  pay  for  the  said  property  the  total  sum 
of  $6500,  payable  as  follows :  $3500  cash  on  making  and 
delivery  of  deed,  $1000  in  three  (3)  years,  $1000  in  four  (4) 
years,  $1000  in  five  (5)  years,  with  interest  at  ten  per  cent 
per  annum  received  on  the  premises  sold,  interest  payable 
annually ;  and  said  C.  D.  Blanchard  and  George  Thompson 
to  assume  their  pro  rata  share  of  the  indebtedness  now  due 
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by  the  firm  of  which  C.  H.  Eosenstiel  is  now  a  member, 
engaged  in  said  milling  business.  It  is  also  fully  understood 
and  expressly  agreed  that  said  C.  D.  Blanchard  and  George 
Thompson  acquire  no  right  in  any  claim  said  C.  H.  Eosen- 
stiel has  or  may  have  against  his  former  partners,  W.  S. 
Gray  and  D.  H.  Sunderland,  and  they  assume  no  responsi- 
bility or  liability  for  any  claim  or  unsettled  accounts  due  by 
said  C.  H.  Eosenstiel  to  his  former  partners,  but  said  C.  H. 
Eosenstiel  is  to  settle  and  arrange  all  accounts  and  claims 
with  his  said  firm  partners ;  and  C.  H.  Eosenstiel  acknowl- 
edges the  receipt  of  $100  cash,  paid  by  George  Thompson. 

C.  H.  Eosenstiel, 
Geo.  Thompson." 

Another  exception  to  the  master's  report  is,  that  the  master 
debits  Eosenstiel  with  one-third  of  $5278.32,  claimed  to  have 
been  advanced  by  Gray  of  his  own  money  during  the  period 
of  time  he  had  the  management  of  the  business  of  the  firm. 
We  are  inclined  to  think  this  exception  to  the  report  should 
have  been  sustained.  The  indebtedness  for  these  advances 
was  not  on  the  part  of  Eosenstiel,  but  of  the  company.  What 
Eosenstiel  sold  to  Thompson  and  Blanchard  was  his  one-third 
interest  in  the  partnership  property.  This  interest  was  some- 
thing, only,  which  would  be  remaining  after  the  payment  of 
this  firm's  liability  for  these  advances  and  other  partnership 
debts,  the  rule  being,  that  the  purchaser  of  an  interest  of 
one  of  the  co-partners  in  partnership  property  acquires  only 
such  interest  as  the  vendor  had,  and  that  is,  his  share  of  the 
residue  after  the  affairs  of  the  partnership  are  wound  up  and 
the  debts  paid,  including  the  balance  due  one  partner  from 
the  other  on  the  partnership  account.  (Bopp  v.  Fox,  63  HI. 
540 ;  Rainey  v.  Nance,  54  id.  36.)  To  qualify  such  a  sale  of 
a  partner's  interest,  and  hold  it  to  pass  exempt  from  the  de- 
duction of  any  partnership  liability,  would  require  an  intent 
to  that  effect  clearly  to  appear.     We  discover  here  no  such 
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intention  to  be  shown  as  respects  these  advances  by  Gray. 
It  is  expressed  that  Blanchard  and  Thompson  acquire  no 
right  in  any  claim  Eosenstiel  has  against  his  former  part- 
ners, and  that  they  assume  no  liability  for  any  claim  due 
from  Eosenstiel  to  his  former  partners,  and  this  is  all,  being 
claims  due  to  and  from  Eosenstiel.  Nothing  is  said  with 
respect  to  anything  due  to  Gray.  No  intimation  is  expressed 
that  there  was  to  be  any  liability  of  Eosenstiel  in  respect  to 
that,  or  that  it  was  not  to  enter  into  the  accounting  and  be 
adjusted  from  the  partnership  assets  before  there  would  be 
the  ascertainment  and  determination  "of  what  was  the  in- 
terest which  passed  by  Eosenstiel's  sale."  The  provision, 
it  is  true,  ends  with  saying,  "but  said  C.  H.  Eosenstiel  is  to 
settle  and  arrange  all  accounts  and  claims  with  his  said  firm 
partners."  This  we  understand  to  have  reference  to  such 
accounts  and  claims  as  had  been  immediately  before  spoken 
of,  to-wit,  such  as  were  due  to  and  from  Eosenstiel  himself. 
We  are  sufficiently  inclined  to  this  view  to  say  that  this  ex- 
ception should  have  been  sustained,  without  the  expression  of 
a  definite  opinion,  in  the  absence  of  Thompson  and  Blanch- 
ard, whose  interests  are  directly  involved  in  the  matter,  and 
who  should  be  made  parties,  in  order  that  they  may  have  an 
opportunity  to  be  heard  in  support  of  their  rights. 

It  is  insisted  that  the  master  erred  in  going  behind  an 
alleged  account  stated  by  Gray  and  Sunderland  on  the  29th 
of  January,  1873.  It  is  stated  by  appellant's  counsel  that 
upon  that  date,  Gray,  Sunderland,  and  one  H.  P.  Carey, 
representing  Eosenstiel,  made  an  invoice  of  the  goods  and 
merchandise,  including  the  individual  accounts  of  each  part- 
ner with  the  firm,  which  showed  Eosenstiel's  indebtedness  to 
the  firm  to  be  only  $1704.40,  and  Gray's  indebtedness  to  be 
$715.04;  that  this  appeared  in  the  books  of  the  company, 
entered  in  Gray's  own  handwriting.  All  that  we  discover  in 
the  record  touching  this  alleged  invoice  and  account  stated, 
is  the  statement  of  Gray,  in  his  testimony  before  the  master, 
19—112  III. 
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that  in  the  winter  of  18T2-3  he  and  Sunderland  made  an 
invoice  of  the  stock  in  hand,  which  included  a  statement  of 
the  debts  and  obligations  due  the  firm.  There  appears  copied 
in  the  transcript  of  the  record,  an  invoice  of  the  date  29th 
January,  1873,  which  shows  a  statement  of  Eosenstiel's  and 
Gray's  indebtedness  to  the  firm  to  be,  respectively,  $1704.40 
and  $715.04,  as  above  named;  but  it  does  not  appear  from 
the  testimony  of  any  witness  or  any  statement  of  the  master, 
to  be  identified  as  made  by  any  one,  or  as  taken  from  the 
books  of  the  firm.  There  was  no  certificate  of  evidence  pre- 
serving any  testimony,  but  all  the  testimony  was  in  the  shape 
of  depositions  returned  by  the  master  in  connection  with  his 
report.  But  we  do  not  find  this  invoice  and  account  stated, 
which  appears  in  the  transcript,  to  be  in  anywise  referred  to 
in  any  deposition,  further  than  as  above  mentioned  in  the 
testimony  of  Gray.  We  do  not  consider,  then,  this  alleged 
invoice  and  account  stated  as  being  a  part  of  the  record,  and 
can  not  notice  it  as  such. 

An  exception  was  taken  to  the  disallowance  of  appellant's 
payment  of  $2375  on  overdraft  of  $4458.  On  September 
29,  1866,  the  individual  account  of  Eosenstiel  at  the  First 
National  Bank  was  overdrawn  to  the  amount,  with  interest, 
of  $4458,  which  had  been  checked  out  by  Eosenstiel  for  the 
benefit  of  the  firm.  On  that  date  the  firm  drew  a  sight  draft 
upon  Eosenstiel  for  this  amount,  which  he  accepted,  and 
which  the  bank  credited  to  Eosenstiel's  account,  to  make 
good  the  overdrafts  for  the  benefit  of  the  firm.  Between 
this  date  and  January  5,  1867,  Eosenstiel  deposited  in  the 
bank,  of  his  individual  funds,  the  sum  of  $2375.  On  the  last 
named  day  the  draft  in  favor  of  the  bank  was  paid  by  the 
application  of  this  individual  deposit  of  Eosenstiel  of  $2375, 
and  by  the  note  of  the  firm  for  the  balance  of  $2160.20. 
Thus,  it  is  said,  Eosenstiel's  individual  funds  were  used  to 
the  extent  of  $2375  to  pay  the  indebtedness  of  the  firm,  evi- 
denced by  the  draft  of  $4458,  and  that  the  master  erred  in 
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refusing  to  credit  him  with  this  $2375.  We  understand,  from 
Eosenstiel's  testimony,  that  whatever  part  of  the  $4458  was 
drawn  from  the  bank  for  the  use  of  the  company,  was  credited 
to  Eosenstiel  on  the  company's  cash  book  as  fast  as  drawn, 
and  the  company  having  been  once  charged  with  these  sums 
in  its  account  with  Eosenstiel,  should  not  again  be  called  on 
to  pay  to  Eosenstiel  an  amount  equal  to  the  aggregate.  To 
give  the  credit  claimed  would,  as  we  view  it,  be  the  allowance 
of  a  double  credit  to  Eosenstiel,  and  we  think  the  master  was 
right  in  the  disallowance  of  the  payment. 

It  is  urged  that  there  was  error  in  finding  and  decreeing 
payment  to  Eobey,  because  Eosenstiel  never  consented  that 
the  latter  should  become  a  member  of  the  firm.  It  appears 
that  Eobey  acquired  an  interest  in  the  firm  in  March,  1873, 
by  purchase  from  Sunderland  and  Gray,  and  that  the  firm 
name  was  then  changed  to  Gray,  Eobey  &  Co.  All  this,  it  is 
said,  was  done  without  the  knowledge  or  consent  of  Eosen- 
stiel. Although  there  be  no  direct  evidence  of  any  actual 
knowledge  of  or  consent  to  the  admission  of  Eobey  to  the 
firm  on  the  part  of  Eosenstiel,  yet,  from  the  length  of  time 
which  elapsed  from  Eobey's  purchase  into  the  firm,  and 
change  of  the  firm  name,  until  the  sale  of  Eosenstiel's  in- 
terest in  June,  1873,  with  no  objection  appearing  on  the  part 
of  Eosenstiel,  there  would  be  ground  of  inference  of  an  im- 
plied acquiescence  by  Eosenstiel  in  Eobey's  becoming  a  mem- 
ber of  the  firm.  But  supposing  Eobey  was  not  a  partner  with 
the  consent  of  Eosenstiel,  he  was  a  joint  owner  with  Gray, 
Sunderland  and  Eosenstiel  at  the  time  Eosenstiel  went  out 
of  the  firm,  and  as  such  was  a  necessary  party  to  any  suit 
for  a  distribution  of  the  assets,  and  might,  we  think,  not  im- 
properly, have  a  decree  for  any  sum  that  might  be  found  clue 
him  on  account  of  the  firm  property,  and  even  against  Eosen- 
stiel. It  caused  no  increase  of  the  amount  found  due  from 
Eosenstiel,  and  we  do  not  perceive  that  it  made  with  him 
any  essential  difference,  or  afforded  any  substantial  cause 
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of  complaint,  that  he  was  decreed  to  pay  a  portion  of  such 
amount  to  Kobey,  who  was  entitled  thereto,  instead  of  the 
whole  amount  to  the  two  other  partners. 

For  the  error  which  has  before  been  indicated,  the  judg- 
ment will  be  reversed,  and  the  cause  remanded  for  further 
proceedings,  with  leave  to  amend  the  bill,  and  add  parties, 
and  take  further  proofs,  as  the  parties  may  desire. 

Judgment  reversed. 

Mr.  Justice  Walker  :  I  hold  that  Rosenstiel  sold  a  third 
of  the  debts  owing  by  the  partners  to  the  firm,  precisely  as 
he  did  debts  owing  by  others  to  the  firm,  and  he  has  there- 
fore no  claim  to  be  allowed  for  the  claims  of  the  firm  against 
the  partners  thus  sold. 


The  People  ex  rel.  Augusta  Wilmers 

v. 

Charles  Volksdorf. 

Filed  at  Ottawa  September  27,  1884. 

1.  Bastardy — subsequent  marriage  of  the  mother — effect  upon  her 
rights  under  the  Bastardy  act.  Under  the  Bastardy  act,  complaint  during 
pregnancy,  and  before  delivery  of  the  child,  can  only  be  made  by  an  unmar- 
ried woman;  but  after  delivery  while  she  is  single,  the  subsequent  marriage 
of  the  mother  will  not  prevent  her  from  making  complaint  against  the  reputed 
father  of  the  child. 

2.  The  true  construction  of  the  statute  is,  that  the  mother  shall  be  unmar- 
ried at  the  time  the  child  is  born;  and  the  word  "unmarried,"  in  the  law, 
does  not  properly  relate  to  the  time  of  making  the  complaint. 

3.  Bastard — liability  of  one  marrying  the  mother,  to  support  child. 
The  marriage  of  the  mother  of  an  illegitimate  child,  after  delivery,  to  one  not 
the  father,  can  not  affect  the  status  of  such  child,  and  the  husband  will  not 
be  liable  for  its  support 
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Statement  of  the  case.     Brief  for  the  Plaintiff  in  Error. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Criminal  Court 
of  Cook  county;  the  Hon.  William  H.  Barnum,  Judge,  pre- 
siding. 

This  was  a  prosecution  under  the  Bastardy  act,  commenced 
by  Augusta  Wilmers,  against  Charles  Volksdorf,  to  compel 
him  to  contribute  to  the  support  of  a  bastard  child,  on  the 
alleged  ground  of  his  being  its  father. 

It  appears  that  the  defendant,  for  about  eighteen  months 
subsequent  to  the  birth  of  the  child,  made  voluntary  contri- 
butions towards  its  support,  which  he  ceased  making  upon 
the  marriage  of  the  mother,  whereupon  she,  after  her  mar- 
riage, made  the  complaint  in  this  case.  A  trial  was  had  in 
the  Criminal  Court  of  Cook  county,  which  resulted  in  a  ver- 
dict of  guilty,  and  judgment  against  the  defendant  in  the 
sum  of  $493.50,  from  which  he  appealed  to  the  Appellate 
Court  for  the  First  District.  In  the  Appellate  Court  this 
judgment  was  reversed,  and  final  judgment  entered  against 
the  prosecutrix,  on  the  ground  that  being  married  at  the 
time  of  making  the  complaint,  she  did  not  come  within  the 
Bastardy  act,  and  could  not  institute  the  proceeding.  The 
prosecutrix  brings  the  case  to  this  court  by  writ  of  error,  and 
asks  a  reversal  of  the  judgment  of  the  Appellate  Court,  claim- 
ing that  the  proceeding  will  lie,  for  the  reason  that  she  was 
unmarried  at  the  time  of  the  birth  of  the  child. 

Mr.  Clarence  F.  Dore,  for  the  plaintiff  in  error: 

Similar  statutes  have  been  so  construed  as  to  authorize 

one  marrying  after  the  birth  of  a  bastard  child,  to  prosecute. 

Ilaworth  v.  Gill,   30  Ohio  St.  627 ;    Sisco  v.  Barman,  9  Vt. 

129;   Wilkie  v.  West,  1  Murphy,  319. 

The  marriage,  here,  in  nowise  affected  the  status  of  the 

bastard  child,  and  the  husband  is  not  liable  for  its  support. 

Brush  v.  Blauchard,  IS  111.  46  ;  Mowbry  v.  Mowbry,  64  id.  383. 
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Brief  for  the  Defendant  in  Error.     Opinion  of  the  Court. 

In  England,  where  complaint  is  limited  to  single  women, 
the  courts  have  held  that  a  married  woman  may  be  consid- 
ered single,  in  the  sense  intended  by  the  statute.  Regina  v. 
Pakington,  2  Ellis  &  Bl.  546 ;  Regina  v.  Collingwood,  12  Q.«B. 
681 ;  Rex  v.  Luffe,  8  East,  193. 

The  statute  being  remedial,  should  receive  a  liberal  con- 
struction, to  effect  its  general  design  to  afford  a  support  to 
illegitimates.  Castner  v.  Walrod,  83  111.  171 ;  Burgett  v.  Bur- 
gett,  1  Ohio,  221 ;  Potter's  Dwarris  on  Statutes,  244. 

Mr.  W.  B.  Cunningham,  for  the  defendant  in  error: 

Under  our  statute  three  things  are  requisite :  First,  com- 
plaint must  be  made  by  the  mother  of  the  child ;  second,  it 
must  be  made  within  two  years  from  the  birth  of  the  child ; 
and  third,  it  must  be  made  by  an  unmarried  woman. 

In  the  cases  of  Dunham  v.  People,  49  111.  234,  and  Cook  v. 
People,  51  id.  143,  it  appeared  the  relatrix  was  a  single  woman 
when  she  made  the  complaint. 

The  Ohio  courts,  in  construing  a  similar  statute,  held  that 
the  relatrix  must  be  an  unmarried  woman.  Divinney  v. 
State,  Wright,  564;  Haworth  v.  Gill,  30  Ohio  St.  627.  To 
the  same  effect,  see  Williams  v.  State,  29  Ala.  9 ;  Cooper  v. 
State,  4  Blackf.  316;  Coppy  v.  State,  24  Ind.  391;  Sword 
v.  Nester,  3  Dana,  453. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  case  involves  a  construction  of  the  first  section  of 
the  Bastardy  act,  which  provides,  "that  when  an  unmarried 
woman  who  shall  be  pregnant,  or  delivered  of  a  child  which 
by  law  would  be  deemed  a  bastard,  shall  make  complaint  to 
a  justice  of  the  peace,"  etc.,  accusing  one  with  being  the 
father  of  such  child,  the  justice  shall  issue  his  warrant,  etc. 
It  is  contended  by  appellee  that  the  mother  of  a  bastard 
child  must  be  an  unmarried  woman  at  the  time  she  makes 
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complaint,  while  appellant  claims  that  the  word  "unmarried," 
in  the  section,  is  to  be  referred  to  the  pregnancy  or  delivery 
of  the  mother. 

The  statute  authorizes  the  making  of  the  complaint  when 
a  single  woman  is  pregnant  with  child.  In  that  case  the 
complainant  must  be  "unmarried"  at  the  time  of  making 
the  complaint.  It  also  authorizes  the  institution  of  the  pro- 
secution when  an  unmarried  woman  has  been  delivered  of  a 
child,  in  which  case  it  is  not  necessary  that  she  be  unmarried 
when  she  makes  the  complaint.  The  marriage  of  the  mother 
of  an  illegitimate  child,  after  delivery,  to  one  not  the  father, 
can  not  affect  the  status  of  such  child,  and  her  husband  will 
not  be  liable  for  its  support.  (Brush  v.  Blanchard,  18  111.  46  ; 
Mowbry  v.  Mowbry,  64  id.  383.)  The  true  construction  of 
the  statute  is,  that  the  mother  shall  be  unmarried  at  the  time 
the  child  is  born,  and  the  word  "unmarried,"  in  the  law,  does 
not  properly  relate  to  the  time  of  making  the  complaint. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded  to  that  court,  with  direction  to  enter 
judgment. in  conformity  to  this  opinion. 

Judgment  reversed. 


The  Pennsylvania  Eailroad  Company 

v. 

William  J.  Connell. 

Filed  at  Ottawa  October  31,  1884. 

1.  Caeeiees  of  passengees  —  through  coupon  tickets  over  distinct 
lines  of  railroad — right  of  passengers  to  be  carried — duty  and  liability  of 
the  several  companies.  Through  tickets  in  the  form  of  coupons,  sold  to  a 
passenger  by  one  railroad  company,  entitling  him  to  pass  over  successive 
connecting  lines  of  road,  in  the  absence  of  an  express  agreement  create  no 
contract  with  the  company  selling  the  same,  to  carry  him  beyond  the  line  of 
its  own  road,  but  they  are  distinct  tickets  for  each  road,  sold  by  the  first  com- 
pany as  agent  for  the  others,  so  far  as  the  passenger  is  concerned. 


2Ut>  Pennsylvania  E.  E.  Co.  v.  Connell. 

Syllabus. 

2.  A  person  intending  to  take  passage  by  railroad  from  Omaha  to  New 
York,  purchased  at  the  former  place,  from  the  Wabash,  St.  Louis  and  Pacific 
Railway  Company,  a  through  coupon  ticket,  purporting  to  give  the  right  of 
carriage  from  Omaha  to  New  York  over  the  several  lines  intermediate  and 
connecting  between  those  two  points,  one  of  the  connecting  lines  being  the 
Pennsylvania  railroad.  There  was  printed  on  the  face  of  the  ticket:  "In 
selling  this  ticket  for  passage  over  other  roads,  this  company  acts  only  as 
agent  for  them,  and  assumes  no  responsibility  beyond  its  own  line."  The 
coupon  over  the  Pennsylvania  railroad  declared,  "Issued  by  the  Wabash, 
St.  Louis  and  Pacific  railway,  on  account  of  the  Pennsylvania  railroad,"  which 
the  company  owning  the  latter  road  refused  to  accept,  and  on  refusal  to  pay 
the  regular  fare  demanded,  ejected  the  passenger  from  the  train:  Held,  in  a 
suit  by  the  passenger  against  the  latter  company,  that  the  first  named  com- 
pany contracted  with  the  passenger  only  as  agent  of  the  defendant  company. 

3.  Where  a  coupon  ticket  has  been  sold  calling  for  passage  over  several 
distinct  lines  of  railroad,  the  rights  of  the  passenger,  and  the  duty  and  respon- 
sibility of  the  several  companies  over  whose  roads  the  passenger  is  entitled  to 
a  passage,  are  the  same  as  if  he  had  purchased  a  ticket  at  the  office  of  each 
company  constituting  the  through  line. 

4.  Same — remedy  of  passenger  for  being  wrongfully  put  off  a  train — 
and  of  his  rights  when  his  ticket  is  refused,  and  payment  of  fare  demanded. 
Where  a  conductor  of  a  railway  company,  acting  under  instructions  from  his 
superior,  refuses  to  accept  a  ticket  issued  by  another  company  as  agent  of 
the  former,  and  demands  full  fare,  the  passenger,  if  his  ticket  was  issued  by 
authority,  may  pay  the  fare  again,  and  recover  of  the  company  requiring  pay- 
ment the  sum  paid,  as  for  a  breach  of  contract,  or  he  may  refuse  to  pay,  and 
leave  the  train  when  so  ordered  by  the  conductor,  and  sue  and  recover  of  the 
company  all  damages  sustained  in  consequence  of  his  expulsion  from  the 
train;  but  if  he  refuses  to  leave,  he  can  not  recover  for  the  force  used  by 
the  conductor  in  putting  him  off,  when  no  more  force  is  used  than  necessary, 
and  the  expulsion  is  not  wanton  or  willful. 

5.  Same — measure  of  damages — in  suit  to  recover  damages  for  expul- 
sion of  a  passenger  from  a  train.  A  passenger  who  has  rightfully  bought  a 
ticket  for  his  passage  over  a  line  of  railroad,  and  such  ticket  is  refused,  and 
who  is  expelled  from  the  cars  on  refusal  to  pay  fare  to  the  conductor,  will  be 
entitled  to  recover  of  the  railway  company  the  amount  of  the  cost  of  a  ticket 
from  the  place  where  he  was  ejected  to  the  place  called  for  in  his  ticket,  and 
also  such  damages  as  he  may  have  sustained  on  account  of  delay  by  his  expul- 
sion, and  all  additional  expenses  necessarily  occasioned  thereby,  as  well  as 
reasonable  damages  for  the  indignity  of  being  expelled  from  the  train,  but 
not  damages  for  personal  injuries  received  in  putting  him  off,  unless  the 
expulsion  was  malicious  or  wanton,  as  he  might  have  avoided  such  injury  by 
leaving  the  train  when  so  ordered.  In  such  case  it  would  be  his  duty  to  pay, 
or  leave  the  train,  and  sue  for  damages  if  he  should  choose  to  do  so. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Willard  &  Driggs,  for  the  appellant : 

Appellee's  contract  for  passage  from  Omaha  to  New  York 
was  with  the  Wabash,  St.  Louis  and  Pacific  Eailway  Com- 
pany. As  between  the  appellee  and  said  company,  it  assumed 
that  the  intermediate  carriers  were  its  agents,  and  would  lend 
their  agency  in  the  fulfillment  of  the  contract  thus  made. 
Railroad  Co,  v.  Copeland,  24  111.  332 ;  Railroad  Co.  v.  John- 
son, 34  id.  389  ;  Railroad  Co.  v.  Frankenberg,  54  id.  88  ;  Rail- 
road Co.  v.  Fahey,  52  id.  81 ;  Railway  Co.  v.  Smith,  74  id. 
197;  Railway  Co.  v.  Packet  Co.  70  id.  217;  Railway  Co.  v. 
Wilcox,  84  id.  239 ;  Railroad  Co.  v.  Campbell,  36  Ohio  St. 
647 ;  Candee  v.  Railroad  Co.  21  Wis.  582 ;  Aryan  v.  Railroad 
Co.  132  Mass.  423;  Shearman  &  Eedfield  on  Negligence, 
sec.  272. 

In  such  case  there  is  no  difference  in  principle  between  an 
undertaking  for  the  carriage  of  a  passenger  and  an  under- 
taking for  the  carriage  of  freight.  Railroad  Co.  v.  Fahey,  52 
111.  81 ;  Quimby  v.  Vanderbilt,  17  N.  Y.  306. 

A  refusal  by  an  agent  to  act  as  such,  does  not  give  a 
stranger  a  right  of  action  against  the  agent.  Railroad  Co.  v. 
Fahey,  52  111.  81 ;  Railway  Co.  v.  Packet  Co.  70  id.  217  ;  Story 
on  Agency,  sees.  308-310. 

A  railway  company  has  a  legal  right  to  make  reasonable 
rules  for  the  government  of  its  agents  and  employes  in  the 
transaction  of  its  business,  and  a  rule  which  requires  a  con- 
ductor to  demand  a  passage  ticket  or  money  in  payment  of 
fare,  is  a  reasonable  rule.  Railroad  Co.  v.  Flagg,  43  111.  364; 
Railroad  Co.  v.  Whittemore,  id.  420  ;  Railway  Co.  v.  Williams, 
55  id.  185;  Railroad  Co.  v.  Griffin,  68  id.  499;  Car  Co.  v. 
Reed,  75  id.  125;  Thompson  on  Carriers  of  Passengers,  335, 
340 ;  Angell  on  Highways,  sees.  371-378. 
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The  conductor  acting  in  good  faith  in  demanding  fare, 
appellee  should  Have  paid,  or  left  the  train  and  sued  for  dam- 
ages. Railroad  Co.  v.  Griffin,  68  111.  499 ;  Car  Co.  v.  Reed, 
75  id.  125 ;   Hull  v.  Railroad  Co.  9  A.  &  E.  Ey.  Cases,  348. 

Upon  the  foregoing  question  we  desire  to  refer  to  two  points, 
viz :  First,  whether,  under  the  circumstances  of  this  case, 
the  appellee  can  recover  any  damages  which  he  himself 
caused  by  refusing  to  pay  fare  in  obedience  to  the  conductor's 
request,  whereby  he  subjected  himself  to  expulsion  and  con- 
sequent delay  in  his  journey,  and  damages  which  he  himself 
caused  by  his  forcible  resistance  to  the  efforts  of  the  conductor 
to  expel  him;  and  second,  whether  this  is  a  case  for  the 
assessment  of  exemplary  or  punitive  damages.  In  addition 
to  the  Griffin,  Reed  and  Hall  cases  cited  upon  this  point,  we 
cite  the  following:  Railway  Co.  v.  Pierce,  47  Mich.  277; 
Railway  Co.  v.  Scurr,  6  A.  &  E.  Ey.  Cases,  341 ;  Thompson 
on  Carriers  of  Passengers,  sees.  5,  375 ;  Railivay  Co.  v.  Ford, 
53  Texas,  634;  Townsend  v.  Railivay  Co.  56  N.  Y.  298  ;  Shel- 
ton  v.  Railway  Co.  29  Ohio  St.  214 ;  Frederick  v.  Railway  Co. 
37  Mich.  342. 

Mr.  W.  J.  Hynes,  and  Mr.  John  I.  Eedick,  for  the  appellee : 
The  Wabash,  St.  Louis  and  Pacific  Eailway  Company,  in 
selling  the  ticket,  acted  as  the  agent  for  the  defendant  and 
other  companies  over  whose  lines  a  passage  was  called  for. 
Schouler's  Bailments,  including  Carriers,  592 ;  2  Eedfield  on 
Eailways,  sec.  201 ;  Thompson  on  Carriers  of  Passengers, 
434 ;  Railroad  Co.  v.  Fahey,  52  111.  81 ;  Horton  v.  Railroad 
Co.  114  Mass.  44;  Sprague  v.  Smith,  29  Yt.  421 ;  Brooke  v. 
Railroad  Co.  15  Mich.  332 ;  Knight  v.  Railroad  Co.  56  Maine, 
234 ;  Ellsicorth  v.  Tartt,  26  Ala.  733 ;  Melnor  v.  Railroad 
Co.  53  N.  Y.  304;  Railroad  Co.  v.  Sprayberry,  9  Heisk.  852; 
Hart  v.  Railroad  Co.  4  Seld.  37;  Blake  v.  Railroad  Co.  7 
H.  &  N.  987;  Berringer  v.  Railroad  Co.  4  C.  P.  163;  Austin 
v.  Railroad  Co.  L.  E.  2  Q.  B.  442 ;  Pickard  v.  Taylor,  35  Ark. 
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402  ;  Foulkes  v.  Railroad  Co.  48  L.  J.  (N.  S.)  554;  2  Eedfield's 
Leading  Am.  Eailroad  Cases,  458 ;  Johnson  v.  Railroad  Co. 
70  Pa.  357;  Schopman  v.  Railroad  Co.  9  Cush.  24;  Hood  v. 
Railroad  Co.  22  Conn.  1 ;  Glassco  v.  Railroad  Co.  36  Barb.  557. 

The  carrier  is  bound  to  make  good  what  the  ticket  imports 
on  its  face,  and  the  passenger  is  not  bound  by  any  rule  or 
usage  of  the  company  not  so  expressed,  unless  he  has  notice 
of  the  same.  Hall  v.  Railroad  Co.  15  Fed.  Kep.  57 ;  Maroney 
v.  Railroad  Co.  106  Mass.  160. 

It  is  well  established. that  vindictive  or  exemplary  damages 
may  be  given  against  corporations  for  the  tortious  or  wrong- 
ful acts  of  their  agents.  1  Sutherland  on  Damages,  716; 
Field  on  Damages,  sees.  85,  601 ;  Sedgwick  on  Damages,  36 ; 
Wood  on  Master  and  Servant,  589 ;  1  Eedfield  on  Eailways, 
514,  and  2  id.  272  ;  Railroad  Co.  v.  Dalby,  19  111.  353  ;  Manu- 
facturing Co.  v.  Holdfodt,  86  111.  456  ;  Reeder  v.  Purdy,  48  id. 
261 ;  Goddard  v.  Railroad  Co.  57  Maine,  202 ;  Hansen  v. 
Railroad  Co.  62  id.  84;  Railroad  Co.  v.  Rogers,  38  Ind.  116; 
Brown  v.  Railroad  Co.  7  Fed.  Eep.  51 ;  Roberts  v.  Mason,  10 
Ohio  St..  278. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  William  J.  Connell,  in  the 
Superior  Court  of  Cook  county,  against  the  Pennsylvania 
Eailroad  Company,  to  recover  damages  for  a  forcible  expul- 
sion from  appellant's  car,  at  Tacona,  a  station  a  few  miles 
east  of  West  Philadelphia,  on  the  16th  day  of  December, 
1880.  On  a  trial  of  the  cause  before  a  jury,  the  plaintiff 
recovered  a  verdict,  and  judgment  for  $15,000,  which  was 
affirmed  in  the  Appellate  Court. 

It  appears  from  the  evidence  introduced  on  the  trial,  that 
the  Wabash,  St.  Louis  and  Pacific  Eailway  Company  operated 
a  line  of  railroad  from  Omaha  to  St.  Louis,  and  that  appel- 
lant operated  a  line  of  road  from  Philadelphia  to  New  York. 
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The  Wabash  railway  company  had  for  several  years  been  in 
the  habit  of  selling  coupon  tickets  to  passengers,  from  Omaha 
to  New  York,  over  its  own  line  and  the  lines  of  the  Ohio  and 
Mississippi,  the  Marietta  and  Cincinnati,  the  Baltimore  and 
Ohio,  the  Philadelphia,  Wilmington  and  Baltimore,  and  ap- 
pellant's line.  On  the  first  day  of  December,  18S0,  appellant 
sent  the  Wabash  company  a  message  by  telegraph,  as  follows : 

"December  1,  1880. 
"George  H.  Daniels,  W.,  St.  L.  and  P.  Ry.,  St.  Louis,  Mo.: 

"On  receipt  hereof,  please  discontinue  sale  of  tickets  to  all 
points  north  and  east  of  Philadelphia  reading  via  Baltimore 
and  Ohio  railroad  and  this  line.     Please  answer. 

L.  P.  Farmer." 

The  Wabash  company  received  the  message,  and  replied  as 
follows:  "Tickets  reading  via  Baltimore  and  Ohio  railroad 
to  all  points  east  and  north  of  Philadelphia  have  been  ordered 
off  sale. "  The  Wabash  notified  the  Baltimore  and  Ohio  road 
of  the  action  of  appellant,  and  in  reply  received  the  following : 

"Baltimore,  Md.,  December  2,  1880. 
"To  Geo.  H.  Daniels,  Wabash  Ry.,  St.  L.: 

"Please  get  up,  quickly,  tickets  New  York  and  points  east 
by  B.  and  0.,  and  Boundbrook  route  trains  run  Chicago  and 
Cin'ti,  N.  Y.,  without  change.  Coupons  should  read  Balto., 
Phila.,  Boundbrook  R.  R.,  Phila.  and  Reading  R.  R.,  Phila. 
and  Boundbrook  Central  R.  R.,  New  Jersey,  Boundbrook, 
N.  Y.  Until  you  get  them  on,  continue  sales  Penn.  R.  R., 
tickets  by  B.  and  0.,  reporting  entire  proportion  east  Balti- 
more to  B.  and  0. ;  we  are  exchanging,  and  will  protect. 
Answer.  L.  M.  Cole." 

On  the  7th  day  of  December,  1880,  the  Wabash  company, 
at  Omaha,  sold  appellee,  who  had  no  notice  of  the  action  of 
appellant,  a  coupon  ticket  from  Omaha  to  New  York,  reading 
via  Baltimore  and  Ohio  and  appellant's  line,  for  the  sum  of 
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$38.05,  which  was  paid.  Appellee  left  Omaha  on  the  Tth 
day  of  Decemher;  arrived  at  Washington  on  the  9th;  he 
remained  there  a  few  days,  and  then  resumed  his  journey; 
reached  Philadelphia  on  the  16th,  where  he  took  passage  in 
appellant's  cars  for  New  York.  When  the  conductor  came 
into  the  car  in  which  appellee  had  taken  passage,  his  ticket 
purchased  at  Omaha  was  presented,  and  refused.  The  con- 
ductor notified  appellee  that  the  ticket  was  not  good  on  that 
road,  and  demanded  fare,  which  appellee  refused  to  pay. 
The  train  was  stopped  at  Tacona,  a  regular  station,  and  ap- 
pellee requested  to  leave  the  train,  which  he  refused  to  do. 
The  conductor  then  put  him  off,  using  such  force  as  seemed 
necessary  for  that  purpose. 

Several  questions  were  raised  in  regard  to  the  ruling  of  the 
court  on  the  admission  of  evidence,  but  as  they  are  of  minor 
importance  we  will  not  consume  time  in  their  discussion,  but 
will  proceed  to  the  main  points  in  the  case,  which  are  pre- 
sented by  the  decision  of  the  court  in  the  instructions  to  the 
jury. 

It  is  insisted  by  appellant  that  the  Wabash  company,  in 
the  sale  of  the  through  ticket  from  Omaha  to  New  York,  con- 
tracted as  a  principal,  and  not  as  an  agent,  with  appellee, 
to  carry  him  over  appellant's  line  from  Philadelphia  to  New 
York,  and  that  the  refusal  of  appellant  to  accept  appellee's 
ticket  was  merely  a  refusal  to  act  as  agent  of  the  Wabash 
company,  and  a  suit  by  a  third  person  does  not  lie  against 
an  agent  for  the  reason  the  agent  refuses  to  act  for  the  prin- 
cipal. The  court  refused  the  instructions  of  appellant  pre- 
senting this  view  of  the  law,  and  gave  instructions  for  appellee 
presenting  the  view  that  in  the  sale  of  the  through  ticket  the 
Wabash  company  acted  as  agent  of  appellant.  The  ticket, 
upon  its  face,  gives  no  sanction  to  appellant's  position.  It 
says :  "In  selling  this  ticket  for  passage  over  other  roads, 
this  company  acts  only  as  agent  for  them,  and  assumes  no 
responsibility  beyond  its  own  line. "     The  coupon  over  appel- 
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Lint's  line 'declared,  "Issued  by  the  Wabash,  St.  Louis  and 
Pacific  railway,  on  account  of  Pennsylvania  railroad. "  From 
these  statements  upon  the  ticket  and  coupons  purchased  by 
appellee,  which  was  the  contract  between  the  parties,  and 
showed  their  intentions,  it  is  manifest  that  the  Wabash  com- 
pany, by  its  contract  with  appellee,  only  assumed  to  act  as 
agent  in  the  sale  of  tickets  over  the  connecting  lines,  and 
intended  to  assume  the  responsibility  of  an  agent,  and  none 
other. 

But  aside  from  the  language  of  the  ticket,  we  think  the  law 
on  this  subject  is  well  settled.  We  think  the  rule  is  well  stated 
by  Eedfield.  He  says :  "As  the  general  duty  of  common 
carriers  of  passengers  is  different  from  the  common  carriers 
of  goods,  so  the  implied  contract,  resulting  from  the  sale  of 
through  tickets  for  passengers,  is  different.  In  the  case  of 
the  carriers  of  goods  and  the  baggage  of  passengers,  we  have 
seen  that  taking  the  pay  and  giving  tickets  or  checks  through, 
binds  the  first  company,  ordinarily,  for  the  entire  route.  But 
in  regard  to  carrying  passengers  the  rule  is  different,  we 
apprehend.  These  through  tickets,  in  the  form  of  coupons, 
which  are  purchased  of  the  first  company,  and  which  entitle 
the  person  holding  them  to  pass  over  successive  roads,  with 
ordinary  passenger  baggage,  sometimes  for  thousands  of  miles, 
in  this  country  import,  commonly,  no  contract  with  the  first 
company  to  carry  such  person  beyond  the  line  of  their  own 
road.  They  are  to  be  regarded  as  distinct  tickets  for  each 
road,  sold  by  the  first  company  as  agent  for  the  others,  so  far 
as  the  passenger  is  concerned."  (2  Eedfield  on  Law  of  Bail- 
ways,  sec.  201.)  The  same  rule  is  announced  in  Harlan  v. 
Eastern  Railroad  Co.  114  Mass.  44,  and  in  Pennsylvania  Rail- 
road  Co.  v.  Schwarzenberger,  45  Pa.  St.  208.  The  same  prin- 
ciple was  announced  by  this  court  in  Chicago  and  Rock  Island 
Railroad  Co.  v.  Fahey,  52  111.  81.  It  is  true  a  company  sell* 
ing  a  through  ticket  might,  by  contract,  bind  itself  to  be 
responsible  for  the  entire  route,  but  such  liability  can  not 
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arise,  nor  can  it  be  established,  from  the  fact,  alone,  that  a 
through  ticket  has  been  sold.  Something  more  is  required 
to  create  a  liability  of  such  a  character. 

Several  cases  (decisions  of  this  court)  have  been  cited  by 
appellant,  to  the  effect  that  where  a  carrier  receives  goods 
marked  for  shipment  to  a  particular  place  beyond  the  line  of 
the  carrier,  in  the  absence  of  an  express  contract  limiting 
the  liability  the  law  will  imply  an  undertaking  on  the  part 
of  the  carrier  to  transport  and  deliver  the  goods  at  the  place 
to  which  they  are  marked,  and  in  such  case,  where  loss 
occurs,  the  carrier  receiving  the  goods  is  liable  to  the  shipper. 
Actions  for  loss  of  freight  are  entirely  different  from  an  action 
of  this  character,  and  the  cases  which  control  the  one  do  not 
control  the  other.  Where  a  coupon  ticket  has  been  sold,  as 
here,  the  rights  of  the  passenger,  and  the  duty  and  responsi- 
bility of  the  several  companies  over  whose  roads  the  passenger 
has  procured  a  passage,  are  the  same  as  they  would  have 
been  if  the  passenger  had  purchased  a  ticket  at  the  office  of 
each  company  constituting  the  through  line.  (2  Eedfield's 
Am.  Ky.  Cases,  465,  note.)  If  we  are  correct  in  this  position, 
the  instructions  of  the  court  on  this  branch  of  the  case  are 
not  erroneous. 

But  the  instructions  in  regard  to  the  measure  of  damages 
present  a  more  serious  question.  In  regard  to  the  damages, 
the  court,  in  substance,  directed  the  jury  that  the  plaintiff 
was  entitled  to  recover  compensation  for  loss  of  time,  or  actual 
pecuniary  loss,  as  the  result  of  being  forcibly  ejected  from 
the  train ;  also,  such  sum  as  will  compensate  for  injuries  to 
the  person  resulting  from  being  forcibly  ejected  from  the 
train,  and  for  bodily  pain.  The  conductor  had  been  ordered 
by  his  superiors  not  to  receive  a  ticket  for  fare  over  the  road 
like  the  one  presented  by  appellee,  and  when,  in  the  discharge 
of  his  duty  as  conductor,  he  called  upon  appellee  for  fare,  and 
the  ticket  was  presented,  he  notified  appellee  that  he  could 
not  receive  the  ticket,  and  at  the  same  time  informed  him 
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that  he  must  pay  fare  to  New  York.  This,  appellee  refused 
to  do,  and  then  the  conductor  notified  him  that  he  must  pay 
the  regular  fare  or  leave  the  train.  Appellee  refused  to  pay  or 
leave  the  car,  and  the  conductor  stopped  the  train  at  a  regular 
station  and  put  appellee  off  by  force,  but  it  does  not  appear 
that  more  force  was  used  than  was  necessary.  This  was,  in 
substance,  the  transaction.  If  it  be  true  that  appellee,  by 
virtue  of  his  ticket,  was  entitled  to  be  carried  over  appellant's 
road,  the  question  presented  is,  whether  he  can  recover  dam- 
ages for  being  forcibly  expelled  from  the  train,  or  was  it  his 
duty,  when  notified  by  the  conductor  that  he  would  not  receive 
the  ticket,  to  pay  his  fare  under  protest,  or  leave  the  train 
and  hold  the  company  responsible  for  the  expulsion,  without 
compelling  the  conductor  to  resort  to  force.  Had  appellee 
paid  the  fare  demanded,  he  might  have  sued  the  company 
and  recovered  for  a  breach  of  the  contract.  Had  he  left  the 
train  when  the  conductor  refused  to  receive  the  ticket  and 
ordered  him  to  leave,  he  might  have  sued  and  recovered  for 
all  damages  sustained  in  consequence  of  the  act  of  the  con- 
ductor expelling  him  from  the  train ;  but  can  he  recover  for 
the  force  used  by  the  conductor,  which  he  by  his  own  act 
induced  the  conductor  to  resort  to  in  order  to  put  him  off  the 
train  ? 

A  question  similar  in  principle  to  the  one  involved  in  this 
case  arose  in  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Griffin,  68  111.  499,  and  it  was  there  said :  "If  a  passenger 
pays  his  fare  to  a  certain  station,  and  the  ticket  agent  inad- 
vertently gives  him  a  ticket  to  an  intermediate  station,  the  de- 
mand of  a  fare  a  second  time  by  the  conductor  will  be  a  breach 
of  the  implied  contract  on  the  part  of  the  company  to  carry 
him  to  the  proper  station.  By  paying  on  such  demand,  his 
action  will  be  as  complete  as  if  he  resists  the  demand  and 
suffers  himself  to  be  ejected,  and  his  ejection  in  such  case  will 
add  nothing  to  his  cause  of  action.  It  is  his  duty  to  pay  the 
fare  demanded,  and  if  the  company  fails  to  make  suitable 
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reparation  for  the  indignity,  he  can  maintain  his  appropriate 
action."  In  Pullman  Palace  Car  Co.  v.  Reed,  75  111.  125, 
Eeed  had  purchased  a  ticket  for  a  particular  berth  in  a  sleep- 
ing car,  and  had  lost  it  after  entering  the  car.  He  refused 
to  pay  a  second  time,  and  was  forcibly  expelled,  after  pro- 
ducing proof  that  he  had  purchased  a  ticket  for  a  berth.  A 
verdict  of  $3000  was  held  to  be  excessive,  and  it  was  also 
held  that  the  plaintiff  was  only  entitled  to  recover  the  price 
paid  for  the  ticket,  and  reasonable  compensation  for  the 
trouble  and  inconvenience  he  suffered  by  being  deprived  of 
a  berth  in  the  sleeping  car.  See,  also,  Hall  v.  Memphis  and 
Charleston  Railroad  Co.  9  Am.  &  Eng.  Ey.  C.  349. 

In  the  case  first  cited,  it  was  expressly  held  by  this  court 
that  where  the  passenger  paid  on  the  demand  of  the  conduc- 
tor, his  action  will  be  as  complete  as  if  he  resists  and  suffers 
himself  to  be  ejected,  and  his  ejection  in  such  case  will  add 
nothing  to  his  cause  of  action.  We  entertain  no  doubt  that 
appellee  was  entitled  to  recover  the  amount  of  the  cost  of  a 
ticket  from  the  place  he  was  ejected  from  the  cars,  to  New 
York.  He  was  also  entitled  to  recover  such  damages  as  he 
sustained  on  account  of  the  delay  occasioned  by  the  expulsion, 
and  all  additional  expense  necessarily  occasioned  thereby,  as 
well  as  reasonable  damages  for  the  indignity  in  being  expelled 
from  the  train  ;  but  we  perceive  no  ground  upon  which  he  can 
recover  for  personal  injuries  received,  unless  the  expulsion 
was  malicious  or  wanton.  When  the  conductor  demanded 
that  appellee  should  pay  fare  or  leave  the  train,  he  would 
have  been  justified  in  refusing  to  pay  fare,  and  in  leaving 
the  train  on  the  command  of  the  conductor,  and  had  he  done 
so  he  would  have  received  no  personal  injuries,  and  might 
then  have  brought  his  action  and  recovered,  as  before  stated ; 
but  when  he  refused  to  leave  the  train,  and  thus  compelled 
the  conductor  to  resort  to  force,  he  can  not  recover  for  an 
injury  which  he  voluntarily  brought  upon  himself.  The  con- 
ductor was  ordered  by  his  superior  not  to  receive  a  ticket  like 
20—112  III. 
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the  one  presented.  This  order  he  was  bound  to  obey,  and 
so  far  as  appears  he  acted  in  good  faith,  and  when  appellee 
was  notified  by  the  conductor  that  his  ticket  was  not  good, 
and  would  not  be  received,  it  was  his  duty  to  leave  the  train 
in  a  peaceable  manner  and  hold  the  company  responsible  for 
the  consequences,  rather  than  resist  or  undertake  to  retain  his 
place  on  the  train  by  force.  A  train  crowded  with  passen- 
gers,— often  women  and  children, — is  no  place  for  a  quarrel 
or  a  fight  between  a  conductor  and  a  passenger,  and  it  would 
be  unwise,  and  dangerous  to  the  traveling  public,  to  adopt  any 
rule  which  might  encourage  a  resort  to  violence  on  a  train  of 
cars.  The  conductor  must  have  the  supervision  and  control 
of  his  train,  and  a  demand  on  his  part  for  fare  should  be 
obeyed,  or  the  passenger  should  in  a  peaceable  manner  leave 
the  train,  and  seek  redress  in  the  courts,  where  he  will  find  a 
complete  remedy  for  every  indignity  offered,  and  for  all  dam- 
ages sustained. 

The  instructions  in  reference  to  the  damages  we  regard 
erroneous,  and  for  this  error  the  judgment  will  be  reversed 
and  the  cause  remanded.  Judgment  reversed. 

Mr.  Justice  Mulkey,  dissenting. 


Edmund  S.  Holbrook 

v. 
John  Forsythe  et  al. 

Filed  at  Ottawa  October  14,  1884. 

1.  Description — of  land  devised  or  conveyed — general  description — 
as,  all  the  lands  owned  by  the  testator  or  grantor  in  a  particular  county 
or  State.  If  one  devises  or  conveys  all  lands  belonging  to  him  in  a  particu- 
lar county  or  State,  to  another,  not  by  a  particular  description  of  the  lands, 
but  generally, — as,  "all  the  real  estate  and  lands  to  the  testator  or  grantor 
belonging,  and  being  in  the  State  of  Illinois," — the  will  or  deed  will  pass  to 
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the  devisee  or  grantee  all  such  lands  as  belong  to  the  testator  or  grantor  in 
such  county  or  State  at  the  time  the  will  or  conveyance  shall  take  effect. 

2.  Color  op  title — devise.  A  devise  of  all  lands  belonging  to  the  tes- 
tator in  the  State  of  Illinois,  by  that  general  description,  while  it  will  pass 
to  the  devisee  the  title  to  all  such  lands  lying  in  this  State  as  belonged  to  the 
testator  at  the  time  of  his  death,  yet  it  will  not  be  given  effect  as  to  a  par- 
ticular tract  claimed  under  the  will,  without  proof  that  the  testator  owned  the 
same  at  the  time  his  will  took  effect;  but  such  devise  will  not  constitute  color 
of  title  under  the  Limitation  law,  even  though  the  testator  may  have  had 
color  of  title. 

3.  Same — how  acquired  or  passed.  A  person  having  only  color  of  title 
to  lands  in  this  State  may  transfer  the  same  by  a  general  devise  of  all  lands 
owned  or  claimed  by  him  in  the  State,  or  by  a  specific  designation  of  the 
same  in  any  appropriate  way  by  which  they  may  be  identified.  In  like  man- 
ner, if  one  having  only  color  of  title  dies  intestate,  such  color  of  title  will 
descend  to  his  heirs  at  law. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Mr.  Edmund  S.  Holbrook,  pro  se: 

The  devise  to  Maurice  Wakeman  was  not  color  of  title,  as 
it  did  not  purport,  on  its  face,  to  pass  any  land  except  such 
as  belonged  to  the  testator.  Like  a  deed,  it  must  purport 
on  its  face  to  convey  the  land  claimed.  Shackleford  v.  Bailey, 
35  111.  392;  Bride  v.  Watt,  23  id.  507;  Stearns  v.  Gittings, 
19  id.  385;  23  id.  387;  Dunlap  v.  Daugherty,  20  id.  397; 
Dickenson  v.  Breeden,  30  id.  325 ;  Sedgwick  and  Wait  on 
Trials  of  Keal  Property,  sec.  767,  et  seq. 

How  little  chance  for  a  devise  of  interest  in  general  words, 
without  any  description  of  any  land,  will  constitute  color  of 
title  to  a  specific  tract  of  land,  see  Wood  v.  Bank,  14  N.  H. 
101 ;  Bride  v.  Watt,  23  111.  507;  Rigor  v.  Frye,  62  id.  508; 
Busch  v.  Hustin,  75  id.  343. 

Mr.  W.  C.  Goudy,-  for  the  appellees: 

A  general  description  of  all  the  grantor's  lands  in  a  par- 
ticular State,  county  or  city,  is  good.  Prettyman  v.  Walston, 
34  111.   191;   Doty  v.  Wilder,   15  id.  411;    Bird  v.  Bird,  40 
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Maine,  403;    Harmon  v.  James,  7  S.  &  M.  118;    Jackson  v. 
DeLancey,  11  Johns.  366. 

As  to  what  is  good  color  of  title,  see  Hassel  v.  Ridgely,  49 
111.  197;  Holloway  v.  Clark,  27  id.  423;  Payne  v.  Markle,  89 
id.  66;  Bride  v.  Watt,  23  id.  507;  Waterhouse  v.  Martin, 
Peck,  (Tenn.)  409;  Callender  v.  Sherman,  5  Ired.  L.  711; 
7^i%  v.  Wilson,  81  N.  C.  405;  Wright  v.  Mateson,  18  How. 
56 ;  £ew^  v.  Gleim,  33  Cal.  676 ;  McCall  v.  M?e%,  3  Watts, 
72;  Teabout  v.  Daniels,  38  Iowa,  161 ;  McConnel  v.  ££ree£,  17 
111.  253 ;  Brooks  v.  Br^ra,  35  id.  394. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  case  is  now  before  us  on  the  third  appeal,  and  was 
once  considered  on  a  petition  for  a  rehearing,  so  that  if  it  is 
not  by  this  time  pretty  well  understood,  it  is  not  likely  to  be. 
A  full  statement  of  the  facts  will  be  found  in  99  111.  312, 
being  the  report  of  the  case  when  last  before  us.  Since  then 
the  appellant  has  taken  a  new  trial  under  the  statute,  and  the 
trial  court  having  reached  the  same  conclusion  from  which 
the  last  appeal  was  taken,  appellant  again  asks  a  reconsid- 
eration of  the  case  in  this  court. 

With  one  exception  the  facts  are  substantially  the  same 
as  they  appear  in  the  report  of  the  case  above  referred  to. 
The  defence  now,  as  heretofore,  is  based  upon  the  Limitation 
act  of  1839.  The  trial  court  held  that  the  defence  was  suf- 
ficiently made  out,  and  consequently  gave  judgment  for  the 
defendants.  On  the  present  appeal  we  propose  to  discuss 
but  a  single  question,  namely,  the  sufficiency  of  the  color  of 
title  as  presented  by  the  present  record. 

On  the  former  trial,  color  of  title  was  clearly  shown  by  the 
introduction  of  the  unrecorded  deed  from  Egan  to  Wakeman, 
of  the  7th  of  July,  1836,  and  connecting  appellees  with  it 
by  the  introduction  of  Wakeman's  deed  of  the  29th  of  June, 
1869,  to  Thomas  Lord,  and  the  latter's  conveyance  of  Janu- 
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ary  12,  1871,  to  Eliza  Forsythe.  On  the  last  trial,  however, 
after  appellees  had  shown  color  of  title  in  Wakeman,  and 
connected  themselves  with  it  in  the  manner  just  stated,  ap- 
pellant, by  way  of  rebuttal,  showed  that  Maurice  Wakeman, 
on  the  26th  of  April,  1837,  conveyed  the  premises  to  Eben- 
ezer  Dimon,  Jr.,  whereby  Wakeman  was  divested  of  his  color 
of  title.  To  meet  this  state  of  case,  appellees  then  showed 
that  Dimon,  on  the  1st  of  August,  1839,  reconveyed  the  lands 
in  question  to  Jessup  Wakeman,  who  died  in  1844,  leaving  a 
will,  which  was  admitted  to  probate  at  Fairfield,  Conn.,  on 
the  1st  of  June  of  that  year,  containing,  among  others,  this 
provision:  "I  give  and  bequeath  to  my  son,  Maurice  Wake- 
man, his  heirs  and  assigns,  all  the  real  estate  and  lands  to  me 
belonging  and  being  in  the  State  of  Illinois. "  Under  this  pro- 
vision of  the  will  it  is  contended  by  appellees  that  Maurice 
Wakeman  became  again  invested  with  color  of  title  to  the 
lands  in  controversy,  and  that  his  subsequent  payment  of 
taxes  under  it,  for  the  requisite  number  of  years,  made  out  a 
case  under  the  statute. 

If  one  wills  or  conveys  to  another  all  lands  belonging  to 
him  in  a  particular  county  or  State,  the  will  or  deed  will 
clearly  pass  to  the  devisee  or  grantee  the  title  of  the  former  to 
all  such  lands  as  belonged  to  the  testator  or  grantor  in  such 
county  or  State  at  the  time  the  instrument  of  conveyance 
took  effect.  But  it  is  contended  by  appellant,  that  where,  in 
such  cases,  no  particular  lands  are  described,  and  the  instru- 
ment can  only  be  given  effect  by  showing,  as  an  extrinsic  fact, 
that  the  grantor  or  testator  actually  owned  the  particular  tract 
or  tracts  of  land  claimed  to  pass  by  it,  a  mere  contingent  or 
inchoate  right  not  coming  within  the  general  description  of 
lands  owned  by  or  belonging  to  the  testator  or  grantor,  will  not 
pass  by  it.  It  must  be  conceded  there  is  much  force  in  this 
position.  By  the  express  terms  of  the  devise  to  Wakeman 
it  is  limited  to  the  "real  estate  and  lands"  belonging  to  him 
in  the  State  of  Illinois.     It  is  conceded  that  the  lands  in 
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dispute  did  not  at  the  time  this  will  took  effect,  nor,  indeed, 
at  any  other  time,  so  far  as  the  record  shows,  belong  to  the 
testator.  The  utmost  that  is  claimed  is,  that  he  had  color 
of  title  to  it.  If  the  will  had  given  Wakeman  all  the  lands 
which  the  testator  claimed  to  own  or  had  deeds  for,  or  color 
of  title  to  in  the  State  of  Illinois,  these  lands  could  clearly 
have  been  shown  to  come  within  the  description.  Or,  if  the 
lands  devised  had  been  specifically  designated  as  in  the  gov- 
ernment survey,  or  in  any  other  appropriate  way  by  which 
they  could  have  been  identified,  it  is  clear  enough  any  right 
connected  with  the  lands,  including  color  of  title,  would  have 
passed  by  the  devise.  On  the  same  principle,  if  one  having 
color  of  title,  only,  to  a  particular  tract  of  land,  conveys  it 
by  a  specific  description,  the  color  of  title  will  pass  by  his 
deed.  In  like  manner,  if  one  having  only  color  of  title  dies 
intestate,  such  color  of  title  will  descend  to  his  heirs  at  law. 
All  these  cases  are  clear  enough,  and  well  understood.  But 
the  case  in  hand  is  unlike  any  of  the  ones  suggested.  Here, 
as  already  seen,  the  will  does  not  specifically  describe  any 
lands,  and  to  give  it  operation  as  to  any  particular  tract  in 
the  State,  as  is  sought  to  be  done  here,  it  must  be  shown, 
unless  we  depart  altogether  from  the  words  of  the  instrument, 
that  such  particular  tract  belonged  to  the  testator  at  the  time 
of  his  death.  The  will  clearly  does  not  purport  to  give  any 
other  kind  or  description  of  lands,  and  it  would  certainly  be 
extending  judicial  construction  to  its  utmost  limits  to  say 
this  description  includes  a  particular  tract  of  land  that  is 
conceded  to  have  never  belonged  to  the  testator.  This  we 
are  not  prepared  to  do. 

After  a  careful  consideration  of  the  question,  we  are  satis- 
fied appellees  failed  to  satisfactorily  establish  color  of  title  in 
Wakeman,  and  that  the  defence  consequently  failed.  Such 
being  the  case,  the  defence  insisted  upon  can  not  prevail 
against  any  one  who  may  have  the  paramount  title. 
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The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 

V  '  Judgment  reversed. 

Mr.  Justice  Dickey:  I  concur  in  the  views  above  ex- 
pressed, but  would  prefer  to  rest  the  judgment  upon  another 
ground,  in  which  I  feel  more  confidence.  I  think  when  this 
case  was  here,  and  passed  upon  in  the  case  reported  in  99  111. 
312,  the  decision  was  wrong.  I  think  when  a  new  trial  is 
taken  under  the  statute,  it  sets  aside  all  previous  proceedings 
on  the  former  trial,  and  entitles  each  party  to  a  hearing 
de  novo  on  all  questions  of  law  as  well  as  of  fact  which  may 
arise,  and  that  decisions  made  on  or  relating  to  such  former 
trial  are  not  res  judicata.  I  think  that  opinion  should  be 
overruled  and  disregarded,  and  that  the  possession  relied 
upon  in  this  case  as  a  basis  of  defence,  under  the  statute  of 
1839,  is  not  sufficient  to  sustain  the  defence. 


John  Tomlinson  et  al. 

v. 

Emanuel  Earnshaw  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  Practice — time  to  object — that  an  amendment  of  declaration  was 
allowed  after  the  verdict.  The  objection  that  the  trial  court  allowed  the 
ad  damnum  laid  in  a  declaration  to  be  amended  after  verdict,  by  increasing 
the  amount,  should  first  be  made  in  that  court  on  motion  for  a  new  trial,  or 
the  same  can  not  properly  come  before  this  court. 

2.  Amendment  of  declaration — increasing  ad  damnum  after  verdict. 
There  is  no  error  in  allowing  an  amendment  of  a  declaration  by  increasing 
the  ad  damnum  after  verdict.  Such  an  amendment  relates  to  matter  of  form, 
rather  than  substance. 
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3.  Eeyeksing,  and  remanding — with  directions.  It  is  not  erroneous 
for  the  Appellate  Court,  upon  reversing  and  remanding  a  cause,  to  direct  the 
court  below,  upon  a  remittitur  being  made  of  so  much  of  the  judgment  as  is 
improper,  to  enter  judgment  for  the  balance  of  the  verdict. 

4.  Evidence — as  to  characteristics  of  a  particular  article  contracted 
for  as  of  the  best  quality.  In  a  suit  to  recover  the  price  of  Aux  Sable  sand- 
stone, sold  under  a  contract  to  furnish  the  first  quality  of  such  stone,  the 
defence  being  that  all  the  stone  delivered  under  the  contract  contained  iron 
spots,  it  was  held,  that  evidence  on  the  part  of  the  plaintiff  tending  to  show 
that  all  Aux  Sable  stone  contained  iron  spots,  was  material  and  admissible. 
The  seller  can  not  be  held  to  furnish  stone  free  of  a  blemish  or  defect  com- 
mon to  all  stone  of  the  quality  contracted  to  be  furnished. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Allan  C.  Story,  for  the  appellants. 

Mr.  W.  W.  Gurley,  for  the  appellees. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

A  reversal  of  the  judgment  below  is  asked  upon  three 
grounds :  First,  because  the  court  allowed  the  ad  damnum  to 
be  amended  by  increasing  the  amount,  after  verdict ;  second, 
because  the  Appellate  Court,  after  reversing  and  remanding 
the  cause,  directed  that  the  Superior  Court,  upon  a  remittitur 
being  made  by  appellees  of  $230.90,  enter  judgment  in  their 
favor  upon  the  verdict  for  the  residue  of  the  amount  found  by 
it  (namely,  $768.36,)  to  be  due  from  appellants  to  appellees  ; 
and  third,  because  the  Superior  Court  admitted  evidence  to 
go  to  the  jury,  over  appellants'  objection,  tending  to  prove 
that  all  Aux  Sable  stone  contained  iron  spots,  etc. 

The  first  of  these  grounds  is  not  properly  brought  before  us. 
The  point  should  have  been  made  in  the  motion  for  a  new 
trial,  so  that  the  Superior  Court  could  have  had  an  oppor- 
tunity to  revise,  and,  if  need  be,  correct,  its  ruling  in  that 
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regard.  It  is  not  assigned  as  one  of  the  grounds  why  a  new 
trial  was  asked,  nor  was  it  assigned  for  error  in  the  Appellate 
Court.  Waiving  these  objections  to  its  consideration,  how- 
ever, we  are  of  opinion  the  amendment  was  properly  allowed. 
It  is  within  the  spirit,  if  not  the  very  letter,  of  the  statute, 
and  it  could  not,  possibly,  have  prejudiced  the  rights  of  ap- 
pellants. It  related  to  a  matter  of  form,  rather  than  of 
substance.  In  principle,  the  rulings  in  Thompson  v.  Som- 
ber ger,  78  111.  353,  McCollom  v.  Indianapolis  and  St.  Louis 
Railroad  Co.  94  id.  534,  Cogshall  v.  Beesley,  76  id.  445,  and 
Chester  and  Tamaroa  Coal  and  Railroad  Co.  v.  Lickiss,  72  id. 
521,  are  analogous. 

The  second  ground  is  answered  by  West  Chicago  Alcohol 
Works  v.  Sheer,  104  111.  586.  Here,  as  there,  the  only  error 
was  in  the  allowance  of  interest,  and  the  Appellate  Court, 
upon  appellees  manifesting  a  disposition  to  enter  a  remittitur 
of  the  amount  of  interest,  followed  the  practice  observed  in 
that  case,  and  directed  the  Superior  Court,  upon  the  remittitur 
being  made,  to  give  judgment  for  the  balance  of  the  verdict. 
We  think  the  practice  unobjectionable.  In  such  cases  there 
can  be  no  useful  end  subserved  by  sending  the  case  to  another 
jury.  The  issues  of  fact  are  correctly  settled,  and  the  error 
is  one  of  law,  only,  and  in  nowise  affecting  the  merits  of  the 
verdict  in  any  other  respect. 

As  to  the  remaining  ground,  it  became  upon  the  trial  a 
material  question  whether  first  quality  Aux  Sable  sandstone 
contained  iron  spots.  The  contract  was  to  furnish  first  quality 
Aux  Sable  sandstone,  and  the  evidence  objected  to,  tended  to 
show  that  such  stone  contained  iron  spots.  Instead  of  being 
collateral,  the  evidence  was  direct  to  a  material  issue.  Ap- 
pellees could  not  be  held  to  furnish  stone  free  of  a  blemish 
or  defect  common  to  all  stone  of  the  quality  contracted  to  be 
furnished.     We  think  the  evidence  was  properly  admitted. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Syllabus. 


Andbew  Crawford 

v. 

The  Chicago,  Burlington  and  Quincy  Eailroad  Company. 

Filed  at  Ottawa  September  27,  1884. 

1.  Notice — what  constitutes  notice  to  purchaser — of  matters  to  put 
one  on  inquiry.  Anything  which  apprises  a  purchaser  of  land  or  an  incum- 
brancer that  a  particular  person  claims  the  property,  or  an  interest  in  it, 
makes  it  the  duty  of  the  former  to  pursue  that  notice  to  its  source,  and  make 
inquiry  of  the  person  claiming  such  ownership,  and  failing  to  do  so,  he  will 
be  chargeable  with  all  he  would  have  learned  had  he  pursued  and  investigated 
the  matter  to  the  full  extent  to  which  it  led.  It  is  not  required  that  he  must 
have  full,  complete  and  accurate  information  of  the  nature,  extent,  and  all 
the  particulars  of  the  prior  incumbrance. 

2.  Same — record  of  an  agreement  to  sell — notice  of  prior  incumbrance 
by  recitals  in  such  agreement.  The  owner  of  lots,  after  having  given  a  trust 
deed  thereon  to  secure  the  sum  of  $125,000,  being  the  purchase  money, 
executed  his  written  agreement  for  the  sale  of  the  same  to  another,  which 
recited  that  the  sale  was  subject  to  an  incumbrance  of  $130,000,  due  in  four 
years,  from  "October  next,  with  interest  at  seven  per  cent,  payable  semi- 
annually." The  contract  of  sale  was  duly  recorded.  The  incumbrance  re- 
cited therein,  was  described  as  that  created  by  the  trust  deed  in  all  things 
except  in  the  omission  of  the  name  of  the  person  for  whom  it  was  given,  and 
was  for  a  larger  sum:  Held,  that  the  record  of  this  agreement  of  sale  was 
notice  to  a  subsequent  purchaser,  of  the  prior  incumbrance  created  by  the 
trust  deed,  although  the  latter  was  not  recorded,  the  recitals  in  the  agreement 
being  sufficient  to  put  the  purchaser  on  inquiry. 

3.  Same — notice  by  possession  through  tenant.  The  possession  of  a  lot 
by  a  tenant  of  a  party  whose  debt  is  secured  by  deed  of  trust  on  the  same,  is 
notice  to  all  subsequent  purchasers  or  incumbrancers  of  the  rights  of  the 
prior  incumbrancer. 

4.  Practice — when  specific  objection  must  be  made— as  to  admissibility 
of  secondary  evidence.  A  general  objection  to  documentary  evidence  goes 
alone  to  its  pertinency,  and  under  such  an  objection  the  party  will  not  be 
allowed,  on  appeal  or  error,  to  urge  the  specific  objection  that  the  execution 
of  a  written  agreement  was  not  proved,  nor  the  foundation  laid  to  authorize  a 
copy  from  the  record  to  be  read.  Such  objections  must  be  specifically  made 
on  the  trial,  so  as  to  afford  an  opportunity  of  obviating  the  same. 

5.  Cloud  upon  title — sale  under  a  judgment  which  has  been  satis- 
fied— as  against  a  purchaser  under  prior  incumbrance.    Where  a  judg- 
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ment  has  been  fully  satisfied,  and  afterwards  assigned,  and  the  assignee  had 
knowledge  of  the  fact  that  the  judgment  had  been  paid  when  he  took  the 
assignment,  and  also  had  actual  notice  of  a  prior  unrecorded  trust  deed,  his 
deed  to  the  property  thus  incumbered,  derived  under  a  levy  and  sale  under 
execution  issued  on  the  judgment,  will  be  set  aside  in  equity  as  a  cloud  on 
the  title  of  a  purchaser  derived  through  a  foreclosure  of  the  trust  deed 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  Chicago,  Burling- 
ton and  Quincy  Bailroacl  Company,  against  Andrew  Crawford 
and  the  First  National  Bank  of  Geneseo,  and  others,  for  the 
purpose  of  removing  an  alleged  cloud  upon  the  title  of  com- 
plainant to  certain  real  estate  derived  under  the  foreclosure 
of  a  trust  deed.  The  alleged  cloud  was  a  sale  and  sheriff's 
deed,  under  a  judgment  against  a  holder  of  the  legal  title, 
recovered  before  the  recording  of  the  trust  deed,  and  the 
grounds  for  relief  were,  both  actual  and  constructive  notice 
to  the  judgment  creditor  of  the  deed  of  trust  at  the  time  of 
the  rendition  of  the  judgment,  and  to  the  purchaser,  and 
the  charge  that  such  judgment  had  been  fully  paid  and  sat- 
isfied before  the  levy  and  sale,  and  that  the  purchaser  at  the 
sheriff's  sale  had  notice  of  such  satisfaction  of  the  judgment. 
The  court,  by  its  decree,  found  that  long  before  the  date  of 
the  sheriff's  levy  and  sale,  said  judgment  had  been  fully  paid 
and  satisfied,  and  it  was  not  a  valid  and  subsisting  judgment, 
and  that  prior  to  the  entry  of  said  judgment,  and  thereafter, 
the  Bank  of  Geneseo  and  the  said  Crawford  had  both  actual 
and  constructive  notice  of  the  existence  of  the  deed  of  trust 
under  which  complainant  derived  title,  and  ordered  that  the 
levy,  sale  and  deed  made  under  the  execution  be  set  aside  as 
a  cloud  upon  complainant's  title.  From  this  decree  Craw- 
ford appealed  to  this  court,  and  asks  a  reversal.  The  other 
material  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  W.  T.  Burgess,  for  the  appellant : 
The  contract  for  the  sale  of  the  lots  by  Young  to  Sea,  and 
its  record,  was  not  notice  of  the  prior  trust  deeds  given  by 
Young,  as  it  did  not  fully  describe  the  incumbrance.  It  does 
not  agree  in  amount  of  the  debt,  and  it  does  not  appear  by 
or  to  whom  made. 

The  original  of  this  contract  was  not  offered,  nor  its  absence 
accounted  for,  nor  any  attempt  made  to  do  so.  It  was  ob- 
jected to,  and  admitted  subject  to  objection.  It  was  there- 
fore evidence  of  nothing. 

The  evidence  fails  to  show  a  satisfaction  of  the  judgment. 
At  least  $1500  of  the  judgment  was  owned  by  the  appellant, 
and  he  had  a  right  to  enforce  it  to  that  extent- 
It  does  not  lie  in  the  mouth  of  the  railroad  company  to  say 
that  Crawford  is  estopped  from  setting  up  his  title.  He  did 
no  act  to  deceive  them  or  lull  them  into  security.  Powell  v. 
Rogers,  105  111.  318 ;  Davidson  v.  Young,  38  id.  146. 

The  possession  of  Walker's  tenant,  after  Walker  had  sold 
the  notes  secured  by  the  trust  deed,  and  had  no  interest  in 
the  land,  was  not  notice  of  the  trust  deed ;  and,  under  Ker- 
foot  v.  Cronin,  105  111.  609,  the  recitals  in  the  trust  deed  to 
Scammon  afforded  no  notice  to  any  one.  The  laches  of  the 
complainant  bars  it  from  any  relief. 

Messrs.  Dexter,  Herrick  &  Allen,  for  the  appellee : 
The  contract  to  Sea  was  made  by  Young,  under  whom 
appellant  claims,  and  its  recitals  were  notice  that  the  lots 
covered  by  it,  including  lot  24,  were  subject  to  an  aggregate 
incumbrance  of  $130,000,  payable  in  four  years,  with  seven 
per  cent  interest,  from  October,  1874.  Inquiry  of  Young 
would  have  led  to  the  disclosure  of  the  facts.  It  is  well 
settled  that  purchasers  and  creditors  are  chargeable  with 
constructive  notice  of  the  recitals  of  all  instruments  appear- 
in*r  in  their  chain  of  title.     Jones  v.  Williams,  24  Beav.  47 ; 


Crawford  v.  C,  B.  &  Q.  E.  E.  Co.  317 

Opinion  of  the  Court. 

White  v.  King,  42  111.  510;    Bellows  v.  Floyd,  2  Watts,  401; 
Hatch  v.  Bigelow,  39  111.  546. 

The  objection  that  the  paper  was  secondary  evidence,  was 
one  that  could  have  been  obviated  by  proof ;  and  it  is  well 
settled  that  such  an  objection  is  not  preserved  by  a  general 
objection  to  the  evidence.  Walsh  v.  Wright,  101  111.  178  ; 
Moore  v.  Wright,  90  id.  470;  Board,  etc.  v.  Taft,  7  Braclw. 
571. 

The  possession  of  a  party  is  notice  of  his  rights,  as  mort- 
gagee or  otherwise.     Brainard  v.  Hudson,  103  111.  218;   Ford 
v.  Marcall,  107  id.  136;    White  v.  White,  89  id.  460.     And 
it  is  equally  well  settled  that  possession  by  a  tenant  is,  in 
law,  notice  of  the  landlord's  title,  the  same  as  if  the  landlord 
was  himself  in  possession.      Pitman  v.  Gaty,  5  Gilm.   186 
Whitaker  v.  Miller,  83  111.  381 ;  Franz  v.  Orton,  75  id.  100 
Smith  v.  Jackson,  76  id.  254;    Ford  v.  Marcall,  107  id.  136 
Wade  on  Notice,  sees.  284-287. 

Hence  it  has  been  held  that  if  a  grantor  remains  in  pos- 
session by  his  tenant  after  conveyance  by  absolute  deed,  the 
possession  of  the  tenant  is  notice  of  any  rights  of  the  grantor 
in  the  land.  Ford  v.  Marcall,  107  111.  136  ;  Smith  v.  Jackson, 
76  id.  254. 

Appellant  had  actual  notice  of  the  trust  deed,  and  the 
judgment  had  been  fully  satisfied  at  the  date  of  the  levy. 

So  far  from  appellee  having  been  guilty  of  laches,  the  con- 
duct of  appellant  was  such  as  to  estop  him  from  asserting 
title  as  against  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  October  1,  1872,  Samuel  J.  Walker  conveyed  to  Joseph 
E.  Young  lots  numbered  from  20  to  31,  inclusive,  of  block 
11,  Walker's  dock  addition  to  Chicago.  The  consideration 
named  was  $125,000,  to  secure  the  payment  of  which,  Young 
gave  his  notes  for  $10,000  for  each  lot,  except  No.  20,  for 
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which  he  gave  a  note  for  $15,000.  He  executed  a  deed  of 
trust  on  each  lot  for  $10,000,  except  lot  20,  on  which  he 
executed  a  trust  deed  for  $15,000,  its  price.  The  deeds  of 
trust  were  executed  to  J.  Y.  Scammon.  There  being  default 
in  payment,  sales  were  made  under  the  several  trust  deeds,  at 
different  dates,  and  to  several  persons.  On  the  14th  of  July, 
1880,  those  purchasers  conveyed  the  lots  to  James  M.  Walker, 
solicitor  of  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, the  consideration  being  paid  by  the  company.  The 
executrix  of  Walker,  after  his  death,  quitclaimed  the  lots  to 
the  company,  and  it  entered  into  possession.  The  deed  of 
trust  on  lot  24  was  not  recorded  until  the  12th  of  March, 
1879  ;  but  at  the  date  of  the  trust  deed  from  Young  to  Walker 
the  latter  was  in  possession  by  a  tenant,  who  occupied  the  lot 
as  a  brick-yard.  The  tenant  continued  to  hold  under  Walker 
until  the  possession  was  surrendered  to  the  railroad  company. 
There  was  also  a  contract  given  by  Young,  and  of  record, 
which  is  claimed  to  have  been  notice  of  Walker's  rights,  to 
all  persons.  On  the  4th  of  March,  1874,  the  First  National 
Bank  of  Geneseo  recovered  a  judgment  against  Young  and 
Henry  Crawford,  in  the  Superior  Court  of  Cook  county,  for 
$6402.92,  on  four  notes  the  bank  held  against  them.  Andrew 
Crawford  was  a  director,  and  president  of  the  bank.  A  few 
months  before,  he  had  removed  to  Chicago,  and  was  acting 
as  the  agent  of  the  bank  at  the  time  the  judgment  was  recov- 
ered under  his  direction.  He  caused  a  ft.  fa.f  an  alias,  and 
pluries  to  be  issued  before  and  on  the  4th  of  March,  1877. 
They  were  all  returned  no  property  found.  No  further  execu- 
tion was  issued  until  in  February,  1880,  when  an  alias  pluries 
was  sued  out,  and  levied  on  lot  24  and  other  property.  On 
the  31st  of  May,  1880,  the  lot  was  sold,  under  the  execution, 
to  appellant,  who  paid  no  money  on  the  purchase,  but  satis- 
fied the  judgment,  his  bid  being  the  amount  of  the  judgment. 
The  bill  alleges  the  title  and  possession  of  the  railroad  com- 
pany of  the  lot,  that  defendant  had  both  actual  and  con- 
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structive  notice  of  the  trust  deed  before  he  acquired  any  title 
to  the  lot,  and  the  judgment  was  paid  in  fall  and  satisfied 
before  the  levy  was  made  and  the  sale  had,  and  concluded 
with  a  prayer  that  appellant's  deed  be  set  aside  as  a  cloud 
on  the  title  of  the  company.  Defendant  answered,  and  a 
hearing  was  had  on  the  pleadings  and  evidence.  The  court 
found  the  issues  for  the  company,  and  granted  the  relief 
sought,  and  defendant  appealed  to  the  Appellate  Court,  and 
now  to  this  court. 

The  questions  we  propose  to  consider  are,  whether  appel- 
lant, Crawford,  had  notice,  and  whether  the  judgment  in  favor 
of  the  bank  was  paid  before  the  levy  and  sale  were  made,  and 
before  he  acquired  title.  The  evidence,  we  think,  proves,  sat- 
isfactorily, both  of  these  propositions  in  the  affirmative.  On 
the  31st  of  July,  1873,  Young  agreed,  in  writing,  to  convey 
all  these  lots  to  S.  W.  Sea,  subject  to  an  incumbrance  of 
$130,000,  due  in  four  years,  from  "October  next,  with  interest 
at  seven  per  cent,  payable  semi-annually."  This  contract 
was  duly  recorded  on  the  2d  of  August,  1873.  It  will  be 
observed  that  the  incumbrance  referred  to  corresponds  as  to 
the  lots  to  which  it  attached,  the  date  of  payment,  rate  of 
interest,  and  the  time  of  its  payment.  It  was  in  all  things 
an  accurate  and  precise  description  of  the  incumbrance  of 
these  trust  deeds,  except  it  does  not  give  the  date,  nature 
and  amount  of  the  incumbrance.  We  are  aware  of  no  deci- 
sion that  has  ever  held,  that  to  be  a  notice  to  put  a  party  on 
inquiry  he  must  have  full,  complete  and  accurate  informa- 
tion of  the  nature,  extent  and  all  of  the  particulars  of  the 
incumbrance.  On  the  contrary,  where  a  person  contem- 
plates the  purchase  of  property,  and  is  informed  that  a  par- 
ticular person  claims  title,  or  to  hold  an  incumbrance,  such 
information  has  been  held  to  charge  him  with  notice  of  the 
nature  and  extent  of  the  claim.  It  pointed  out  the  source 
from  which  accurate  information  could  be  obtained.  In  fact, 
the  rule  is,  that  if  anything  apprises  a  purchaser  or  incum- 
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brancer  that  a  particular  person  claims  the  property,  or  an 
interest  in  it,  the  former  must  pursue  that  notice  to  its  source, 
and  failing  to  do  so,  he  will  be  charged  with  all  he  would 
have  learned  had  he  pursued  and  investigated  the  matter  to 
the  full  extent  to  which  it  led.  In  this  case,  appellant  must 
be  presumed  to  have  examined  the  title  before  the  levy  and 
his  purchase,  and  if  so,  he  must  have  seen  this  agreement 
between  Young  and  Sea,  and  seeing  that,  he  was  apprised 
that  the  lot  was  incumbered  to  a  large  amount.  He  was  also 
notified  of  the  sources  of  information, — that  he  had  only  to 
apply  to  Young  or  Sea  and  learn  the  precise  nature  and 
extent  of  the  incumbrance.  It  did  not  matter  that  the  in- 
cumbrance was  misdescribed  as  to  the  amount.  It  informed 
him  that  there  was  an  incumbrance  on  the  lot,  and  it  charged 
him  with  notice.  Had  the  agreement  stated  the  incumbrance 
at  less  than  its  true  amount,  he  in  all  probability  would  not 
have  been  charged  beyond  the  amount  stated ;  but  here  the 
incumbrance  was  stated  at  more  than  the  claim,  unless  the 
interest  increased  it  to  the  sum  named.  According  to  a  long 
line  of  decisions  in  this  court,  too  familiar  to  the  profession 
to  require  citation,  this  agreement  charged  appellant  with 
notice  of  the  debt  against  this  lot,  secured  by  the  trust  deed, 
and  such  notice,  as  has  been  repeatedly  held,  is  as  effectual 
as  if  the  trust  deed  had  been  duly  recorded. 

It  is,  however,  urged,  that  the  execution  of  the  agreement 
was  not  proved,  nor  was  the  proper  foundation  laid  to  author- 
ize a  copy  to  be  read  in  evidence.  These  specific  objections 
were  not  made  in  the  trial  court,  and  they  come  too  late  on 
appeal  or  error.  It  has  been  so  repeatedly  held  that  a  gen- 
eral objection  to  the  admission  of  documentary  evidence  goes 
alone  to  its  pertinency,  that  it  must  be  familiar  to  the  entire 
profession.  The  rule  may  be  found  frequently  repeated  from 
an  early  date  after  the  organization  of  the  court,  and  it  must 
be  regarded  as  too  firmly  established  to  be  disturbed.  It  is 
unfair  to  permit  a  party  to  interpose  a  general  objection,  and 
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on  error  urge  specific  objections  that  no  doubt  would  have 
been  at  once  removed  on  being  interposed.  Such  objections, 
to  be  availing,  must  be  interposed  on  the  trial,  so  as  to  afford 
the  party  offering  them  the  opportunity  to  remove  them,  and 
not  to  be  entrapped  by  raising  them  on  appeal  for  the  first 
time. 

But  if  this  was  insufficient  to  charge  appellant  with  notice, 
he  had  actual  notice.  He  had  the  trust  deed  in  his  posses- 
sion, and  examined  its  contents.  It  clearly  appears  that  at 
one  time  S.  J.  Walker  pledged  to  appellant  the  notes  secured 
by  the  trust  deeds  on  lots  22  and  23,  as  collateral  security  on 
indebtedness  of  Walker.  Through  some  inadvertence,  Walker 
sent  him  the  notes  and  trust  deeds  on  lots  23  and  24.  Ap- 
pellant discovered  the  mistake,  and  they  were  returned  to 
Walker,  who  then  sent  him  the  trust  deed  securing  the  indebt- 
edness on  lot  22,  thus  correcting  the  mistake.  Having  pos- 
session of  the  trust  deed  on  lot  24,  and  finding  it  was  not  on 
lot  22,  as  agreed,  he  must  have  read  it  to  have  learned  that 
it  was  not  on  lot  22,  and  in  reading  it  he  must  have  learned 
that  it  was  on  the  lot  in  controversy.  There  can  be  no  other 
rational  conclusion.  There  could  be  no  more  satisfactory 
evidence  that  he  had  notice,  and  actual,  and  not  constructive, 
notice,  more  certain  than  by  the  recording  of  the  deed,  and 
equally  accurate. 

Again,  Jones,  Walker's  tenant,  was  in  the  actual,  open  and 
visible  possession.  Appellant  is  presumed  to  have  known  the 
fact,  and  had  he  inquired  of  Jones  under  whom  or  what  title 
he  held,  he  would  have  learned  he  held  under  Walker.  Had 
he  called  on  him,  he  would  have  learned  of  his  claim,  its 
nature  and  extent.  Such  occupancy  has  been  repeatedly  held 
to  charge  a  purchaser  or  incumbrancer  with  notice,  and  all 
that  it  would  lead  to,  if  pursued.  Appellant,  then,  had  notice, 
by  the  record,  of  Young  and  Sea's  agreement,  by  having  had 
actual  possession  of  the  deed  of  trust  and  by  Walker's  pos- 
session by  his  tenant, — and  all  this  before  and  after  the 
21—112  Iiii^ 


322  Crawford  v.  C,  B.  &  Q.  E.  E.  Co. 

Opinion  of  the  Court. 

recovery  of  the  judgment  under  which  appellant  claims,  and 
also  before  and  at  the  time  of  suing  out  the  execution  under 
which  the  levy  and  sale  were  made.  The  notice  charged  him 
with  the  knowledge  of  the  rights  of  the  railroad  company,  and 
those  under  whom  it  claims.  Their  liens  were  more  merito- 
rious, and  prior  and  superior  to  his. 

Without  going  into  a  detailed  statement  of  the  evidence, 
we  will  say  it  most  satisfactorily  proves  that  the  judgment 
was  paid  before  the  execution  was  issued  under  which  the 
levy  and  sale  were  made,  and  appellant  purchased.  The 
evidence  shows  that  appellant  sent  at  one  time  $1000  as  a 
payment,  and  it  was  credited  on  Young  and  Crawford's  notes 
to  the  bank ;  at  another  time  $500  in  the  same  manner,  and 
for  the  same  purpose,  which  was  also  credited  thereon.  It  is 
true  these  amounts  were  not  indorsed  on  the  notes,  still  they 
were  understood  by  all  parties,  and  treated  as  payments,  and 
a  purchase  by  appellant  of  an  interest  in  the  notes  was  not 
spoken  of,  or  even  thought  of,  at  the  time.  A  payment  once 
made  can  not,  as  against  the  interests  of  third  parties,  be 
changed  to  a  purchase  or  other  agreement.  Afterward,  Henry 
Crawford,  whose  name  was  on  the  notes,  and  who,  Young 
claimed,  was  to  pay  them,  pledged,  as  security  for  the  judg- 
ment, two  $500  bonds  of  the  city  of  Wabasha,  and  afterwards 
ten  more  of  like  bonds  for  like  sums,  all  of  which  were  after- 
wards received  in  satisfaction  of  the  judgment, — and  this 
was  all  before  the  levy,  sale  and  purchase  of  the  property  by 
appellant.  Thus  it  is  established  that  there  was  nothing  due 
on  the  judgment  when  it  was  assigned  to  appellant,  and  he 
was  apprised  of  that  fact  when  he  took  the  assignment. 

In  any  view  of  the  case,  the  evidence  clearly  required  the 
decree,  and  the  judgment  of  the  Appellate  Court  must  there- 
fore be  affirmed.  Decree  affirmedm 

Mr.  Justice  Mulkey  :  While  I  concur  in  the  conclusion  in 
this  case,  I  do  not  approve  of  all  that  is  said  in  the  opinion. 
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Eliza  P.  Allen 

v. 

Truman  D.  Allen  et  al. 

Filed  at  Ottawa  November  17,  1884. 

Estoppel — to  claim  dower  in  proceeds  of  sale  of  land  under  decree  by 
consent.  Where  land  is  sold  under  a  decree  entered  by  consent,  in  a  pro- 
ceeding for  partition  and  the  assignment  of  a  homestead,  in  a  case  where  the 
widow  is  heir  to  one-half  the  real  estate,  which  decree  provides  for  such  sale, 
giving  the  widow  $1000  in  lieu  of  her  homestead,  and  for  the  division  of 
the  proceeds,  and  the  widow  and  other  heirs  convey  all  their  interest  in  the 
premises  to  the  heir  purchasing,  as  required  by  the  decree,  no  dower  right 
being  claimed,  or  saved  in  the  decree,  the  widow,  after  receiving  the  enhanced 
price  of  a  sale  free  from  the  dower  incumbrance,  will  be  estopped  from  after- 
ward asserting  any  claim  to  dower  in  respect  to  the  proceeds  of  the  sale  not 
given  her  as  heir  and  for  her  homestead,  and  thus  increase  her  allowance. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

On  September  6,  1882,  Eliza  P.  Allen,  Truman  D.  Allen, 
Ambrose  S.  Allen  and  Mary  J.  Eeece,  with  J.  N.  Keece,  her 
husband,  being  the  widow  and  heirs  at  law  of  Edwin  W. 
Allen,  deceased,  filed  their  petition  for  partition  of  the  real 
estate  of  which  the  latter  died  seized,  in  the  circuit  court  of 
Warren  county,  asking  the  court  to  give  to  Eliza  P.  Allen,  the 
widow,  a  homestead,  and  to  make  division  of  the  residue 
between  her,  Truman  D.  Allen,  Ambrose  S.  Allen  and  Mary 
J.  Reece,  giving  the  widow  one-half  and  the  others  one-sixth 
of  the  residue,  the  petition  being  silent  as  to  the  right  of 
dower  on  the  part  of  the  widow,  and  praying  for  general 
relief.  On  September  25,  1882,  the  court  made  a  decree 
that  the  widow  have  set  off  to  her  a  homestead  of  $1000  in 
value,  and  that  one-half  the  lands  be  set  off  to  her  in  fee 
simple,  the  other  half  to  the  other  parties,  one-sixth  to  each, 
appointing  commissioners  to  make  the  partition.     On  October 
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20,  1882,  the  commissioners  filed  their  report,  showing  an 
assignment  of  homestead  and  partition  of  the  lands  in  accord- 
ance with  the  decree.  Up  to  this  point  the  proceedings  were 
ex  parte,  one  firm  of  attorneys  acting  as  solicitors  for  all  par- 
ties. On  said  20th  of  October  the  brothers  of  the  deceased, 
Truman  D.  and  Ambrose  S.  Allen,  by  leave  of  court,  became 
parties  defendant,  and  were  dismissed  as  complainants.  They 
filed  exceptions  to  the  report  of  the  commissioners  dividing 
the  lands,  and  reference  was  made  to  the  master  to  take 
proofs. 

On  December  23,  1882,  the  parties,  complainants  and  de- 
fendants, by  their  respective  solicitors,  came  into  court,  and 
a  decree  was  entered  as  follows  :  It  recites  that  the  commis- 
sioners theretofore  appointed  made  report  that  the  lands  were 
so  circumstanced  that  a  division  thereof  could  be  made  with- 
out manifest  prejudice  to  the  parties  interested,  and  made 
partition  of  the  premises ;  that  the  said  report  as  to  the  par- 
tition and  division  was  now,  by  consent  of  all  the  parties  in 
interest,  set  aside ;  and  that  the  parties  in  interest  having 
agreed  that  the  premises  were  not  divisible  without  manifest 
prejudice  to  the  parties  interested  therein,  and  that  the  same 
should  be  sold,  and  that  the  parties  having  consented  and 
requested  that  the  court  order  and  decree  such  sale,  the  sale 
was  decreed  ;  and  it  was  ordered  that  the  widow's  homestead 
money  should  be  first  paid  out  of  the  proceeds,  next  the  costs 
of  the  proceeding,  and  that  afterwards  the  remainder  should 
be  paid  to  the  parties  according  to  their  respective  rights  and 
interests  therein,  as  had  theretofore  been  determined  by  the 
court ;  and  it  was  further  ordered,  that  upon  such  sales  being 
made  and  confirmed  by  the  court,  the  parties  should  make  the 
purchaser  or  purchasers  quitclaim  deeds  conveying  all  the 
right,  title  and  interest  of  such  parties  in  and  to  the  lands. 

On  May  7,  1883,  the  master  filed  his  report,  showing  a  sale 
under  the  decree  of  all  the  lands,  for  $24,642,  all  being  sold 
to  Truman  D.  Allen,  Eliza  P.  Allen  and  Jasper  N.  Reece, 
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parties  to  the  proceeding.  On  June  6,  1883,  the  court  entered 
a  decree  directing  the  master,  after  the  deduction  of  costs  and 
attorney's  fees,  and  $1000  for  the  homestead  right,  to  divide 
the  remainder, — one-half  to  the  widow,  the  other  half  to  the 
three  next  of  kin,  in  equal  parts.  October  11,  1883,  the  mas- 
ter filed  his  report,  showing  that  he  had  collected  the  whole 
amount  of  the  purchase  price  of  the  lands,  and  after  deduct- 
ing the  other  payments  allowed,  distributed  the  balance, — 
one-half  to  Eliza  P.  Allen  ($11,461.01),  to  Mary  J.  Eeece  one- 
sixth  ($3820.33),  to  Truman  D.  Allen  two-sixths  ($7610.68) ; 
and  on  said  October  11,  1883,  the  court  entered  a  decree  con- 
firming said  report,  and  directing  the  cause  to  be  stricken 
from  the  docket.  On  November  3,  1883,  being  one  of  the 
days  of  the  September  term,  A.  D.  1883,  of  the  court,  the 
complainants,  Eliza  P.  Allen,  Mary  J.  Eeece  and  J.  N.  Eeece, 
entered  a  motion  to  set  aside  and  vacate  the  final  decree  of 
October  11,  1883,  and  give  to  Eliza  P.  Allen  her  dower  in 
one-half  the  lands,  or  in  the  proceeds  derived  from  the  sale 
thereof.  On  the  hearing  of  the  motion,  the  affidavits  of 
Truman  D.  Allen,  and  Homer  Allen,  his  son,  who  bid  off  for 
his  father  the  land  purchased  by  him,  (two  hundred  and 
thirty-five  acres,)  were  introduced,  which  affidavits  showed 
that  the  land  was  so  purchased  by  Truman  D.  Allen  in  reli- 
ance upon  there  being  no  right  of  dower  therein ;  that  had 
he  supposed  it  to  be  incumbered  with  dower,  he  would  not 
have  bid  more  than  $50  per  acre,  instead  of  the  bid  of  $65 
per  acre  which  he  did  make ;  and  there  were  other  affidavits 
that  a  dower  right  in  the  lands  would  make  a  difference  of  at 
least  $15  per  acre  in  the  value  of  the  lands.  Affidavits  were 
introduced  by  the  complainants  to  the  effect  that  the  land 
was  worth,  on  the  market,  all  that  Allen  paid  for  it.  The 
court  overruled  the  motion,  and  confirmed  the  former  order 
of  distribution  of  the  proceeds  derived  from  the  sale.  From 
this  decision  complainant,  Eliza  P.  Allen,  appeals. 
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Messrs.  Porter  &  Porter,  for  the  appellant : 

The  failure  to  claim  dower  in  the  petition  will  not  bar  the 
widow  of  that  right.  The  court  should  grant  such  relief  as 
the  facts  alleged  show  she  is  entitled  to.  Allen  v.  Woodruff, 
96  111.  11;  Smith  v.  Smith,  85  id.  189;  Harvey  v.  Allen,  16 
Blatchf.  29 ;   Story's  Eq.  PI.  sees.  40-42. 

The  court  has  jurisdiction  of  the  parties  and  of  the  subject 
matter,  and  it  is  a  rule  of  equity  practice  that  when  the  court 
acquires  jurisdiction  of  the  subject  matter,  for  any  purpose, 
it  will  retain  it  for  all  purposes  necessary  to  do  complete  jus- 
tice. Labadie  v.  Hewitt,  85  111.  344 ;  Carter  v.  Venn,  99  id. 
390 ;  Henrichsen  v.  Hodgen,  67  id.  179 ;  Sherlock  v.  Village 
of  Winnetka,  59  id.  389;  Henson  v.  Moore,  104  id.  403; 
Murphy  v.  Loose,  id.  514. 

By  the  modern  practice,  on  the  final  hearing  of  a  suit  in 
chancery,  all  previously  rendered  decretal  orders  are  before 
the  court,  and  may  be  altered,  modified  or  vacated,  as  justice 
may  require.  Gibson  v.  Rees,  50  111.  410;  Faunniquet  v. 
Perkins,  16  How.  82. 

We  contend  that  the  widow,  having  consented  to  a  decree 
for  the  sale  of  the  entire  premises,  stands  precisely  as  she 
would  had  she,  under  section  32  of  the  Partition  act,  given 
her  assent  in  writing,  and  filed  the  same  in  the  court  wherein 
the  proceedings  were  pending,  and  that  it  was  the  duty  of 
the  court,  on  final  hearing,  to  have  ascertained  the  value  of 
the  dower  estate  in  the  lands,  as  it  did  the  value  of  her  home- 
stead, and  to  order  it  paid  over  in  gross,  or  one-third  the 
amount  which  was  distributed  to  the  next  of  kin,  invested, 
and  the  income  paid  over  to  her  during  her  life,  according  to 
the  provisions  of  section  34  of  said  act.  Sections  38  and  39 
of  said  act  gave  the  court  ample  power  to  do  so.  Merritt  v. 
Merritt,  97  111.  243 ;  Gage  v.  Reld,  104  id.  509 ;  Hopkins  v. 
Medley,  99  id.  509 ;  97  id.  402 ;  Gage  v.  Lightburn,  93  id. 
248 ;  Miller  v.  McMannis,  104  id.  421. 
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Messrs.  Lanphere  &  Brown,  for  the  appellees : 

This  being  a  consent  decree,  no  appeal  or  writ  of  error  lies. 
The  evidence  shows  that  the  distribution,  as  well  as  the  sale, 
was  made  by  consent,  and  the  execution  of  the  quitclaim 
deed  shows  such  to  be  the  fact.  2  Daniell's  Ch.  Pr.  1179; 
Flagler  v.  Crow,  40  111.  414;  Armstrong  v.  Cooper,  11  id.  540; 
Holderman  v.  Graham,  61  id.  362 ;  Mason  v.  Patterson,  74  id. 
191 ;  Haas  v.  Chicago  Building  Society,  80  id.  248. 

We  submit,  the  quitclaim  deed  of  Eliza  P.  Allen  bars  her 
dower,  and  her  right  to  claim  dower  out  of  the  purchase 
money,  inasmuch  as  it  conveys  all  her  rights,  legal  and  equi- 
table. Sec.  10,  Stat.  Conveyances,  on  force  and  effect  of 
quitclaim  deed;  Bigelow  on  Estoppel,  475,  480. 

All  the  elements  of  estoppel  are  in  this  case.  Doane  v. 
Walker,  101  111.  628;  Mason  v.  Patterson,  74  id.  191;  Vilax 
v.  Mason,  25  Wis.  325;  Hoppin  v.  Hoppin,  96  111.  265; 
Heard  v.  Hall,  16  Pick.  457. 

It  was  Mrs.  Allen's  duty  to  have  set  up  her  claim  to  dower, 
in  her  petition.     Bev.  Stat.  sec.  5,  Partition  act. 

The  rights  of  a  widow  may  be  lost  by  laches,  the  same 
as  in  other  cases.  Steele  v.  Gellatly,  41  111.  39 ;  Whiting  v. 
Nichol,  46  id.  230. 

Attorneys  filing  motions  to  reinstate,  go  upon  the  theory 
that  appellant  is  not  bound  by  the  acts  of  former  attorneys, — 
that  their  ignorance  and  appellant's  ignorance  of  the  law  is 
a  reason  for  reinstating  the  case.  Not  conceding  that  the 
advice  of  appellant's  first  attorneys  in  respect  to  dower  in 
the  "other  half"  is  wrong,  we  insist  that  mistakes  of  law,  as 
herein  claimed,  can  not  be  corrected.  1  Story's  Eq.  Jur. 
sec.  Ill ;  Beebe  v.  Swartwout,  3  Gilm.  163;  Goltra  v.  Sana- 
sack,  53  111.  457. 

Appellant  is  bound  by  the  acts  of  her  attorneys.  Wilson 
v.  Spring,  64  111.  16,  and  cases  cited  therein. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  decree  of  December  23,  1882,  was  one  by  consent,  the 
widow,  Eliza  P.  Allen,  being  one  of  the  parties  thereto.  By 
the  decree,  the  parties  were  to  make  quitclaim  deeds  to  the 
purchasers  of  the  lands  under  the  decree,  of  all  their  right, 
title  and  interest  in  and  to  the  lands.  The  lands,  then,  by 
the  decree,  were  to  be  sold  free  from  any  claim  of  dower.  All 
the  lands  were  sold  under  the  decree,  to  parties  to  the  suit. 
Truman  D.  Allen,  in  reliance  upon  the  decree,  and  the  sup- 
position, which  he  had  the  right  to  entertain,  that  the  lands 
were  sold  unincumbered  by  dower,  purchased  two  hundred 
and  thirty-five  acres  of  the  land,  at  $65  per  acre.  The  parties, 
the  widow  among  the  rest,  executed  to  the  purchasers  quit- 
claim deeds  of  all  their  right  and  interest  in  the  lands,  as 
provided  by  the  decree.  The  proceeds  of  the  sale  were  dis- 
tributed,— $11,461  to  the  widow,  and  $7640.68  to  Truman 
D.  Allen, — and  all  was  confirmed  by  the  court.  The  claim 
that  after  all  this,  Eliza  P.  Allen,  the  widow,  should  be  per- 
mitted to  come  in  and  assert  a  dower  right  with  respect  to 
the  money  derived  from  the  sale,  does  not  appear  to  have  any 
equitable  consideration  for  its  support.  She  held  out,  by  her 
conduct  and  acquiescence,  the  idea  to  purchasers  that  the 
lands  were  to  be  sold  free  from  any  claim  of  dower  on  her 
part.  The  lands  were  sold  as  being  free  from  dower  right, 
and  so  at  a  correspondingly  higher  price  on  that  account. 
She  executed  a  quitclaim  deed  of  her  right  and  interest  in  the 
land,  in  conformity  with  the  decree.  She  received  her  share 
of  the  proceeds  of  the  sale,  considerably  enhanced  in  amount 
because  of  the  sale  being  free  from  her  dower  right.  Truman 
D.  Allen  made  the  large  bid  that  he  did  under  the  expecta- 
tion that  his  full  share  of  the  proceeds  of  the  sale  would  come 
to  him  without  being  diminished  in  amount  by  allowance  of  a 
dower  right  out  of  it.  The  motion  made  does  not  go  to  the 
disturbance  of  the  sale,  or  the  consent  decree  for  the  sale,  but 
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rests  content  therewith,  and  only  seeks  to  have  the  order  of 
distribution  modified,  to  increase  the  widow's  allowance  by 
the  addition  to  it  of  the  amount  of  a  dower  right,  she  retain- 
ing in  her  hands  her  share  of  the  moneys  from  the  sale,  clear 
of  her  dower  right.  She  has  enjoyed  the  benefit  of  her  dower 
in  the  increased  amount  which  she  has  received  from  the  sale 
of  the  lands,  because  of  the  sale  being  made  free  from  the 
claim  of  dower.  We  are  clearly  of  opinion  that  the  widow  is 
concluded  by  the  consent  decree,  and  what  transpired  subse- 
quently, from  asserting  the  claim  which  she  now  makes. 

This  renders  it  unnecessary  to  consider  the  point  which 
has  been  made,  whether,  under  our  statute  as  it  now  stands, 
there  being  a  widow  and  no  child  or  children,  or  descendant 
of  a  child  or  children,  the  widow  is  entitled  to  dower  in  the 
one-half  of  real  estate  descending  to  the  next  of  kin. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Mary  Louise  Lloyd 

v. 

Alice  E.  Kirkwood  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  Infants — as  wards  of  the  court — interests  to  be  protected,  how — 
supervision  over  conduct  of  guardian  as  to  defences  to  be  interposed.  An 
infant  suitor  or  defendant,  when  brought  into  court,  becomes  the  ward  of  the 
court,  whose  duty  it  is  to  see  that  his  rights  in  the  subject  matter  of  the  liti- 
gation are  properly  presented  and  protected.  If  the  general  guardian  fails  to 
appear,  the  court  should  appoint  a  guardian  ad  litem  to  look  after  the  infant's 
rights. 

2.  If  the  guardian  who  undertakes  this  trust,  whether  he  be  the  general 
guardian,  or  guardian  ad  litem,  fails  to  properly  protect  the  interests  of  the 
ward,  it  is  the  duty  of  the  court,  sua  sponte,  to  compel  him  to  do  so  when- 
ever that  fact  comes  to  the  knowledge  of  the  court.  The  court  should  see 
that  the  proper  pleadings  are  made  to  present  any  defence  the  infant  may  have. 
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3.  Same — failure  to  interpose  the  defence  of  laches  in  behalf  of  an  in- 
fant—  decree  showing  that  fact — remedy  by  bill  of  review.  Where  a  bill  to' 
establish  and  enforce  a  resulting  trust  as  against  an  infant  heir,  showed  upon 
its  face  that  the  alleged  trust  arose  twenty-five  years  before  suit,  and  the  court 
rendering  a  decree  therein  against  the  infant  failed  to  require  the  guardian 
ad  litem  to  set  up  the  laches  in  defence,  it  was  held,  that  the  proceedings 
and  decree  against  the  infant  showed  error  on  their  face,  sufficient  to  justify" 
the  court  in  setting  the  decree  aside  on  bill  filed  by  the  infant. 

4.  Same — grounds  for  bill  of  review,  generally.  A  decree  against  an 
infant  may  be  impeached  for  fraud  or  for  error  of  law  apparent  upon  the 
face  of  the  record,  on  a  bill  of  review  or  bill  in  the  nature  of  a  bill  of  review, 
filed  by  the  infant  before  arriving  of  age,  or  within  three  years  after  his 
majority. 

5.  Same — as  to  the  binding  effect  of  a  decree  against  an  infant — quali- 
fication of  the  right  to  have  decree  set  aside.  A  decree  against  an  infant  in 
this  State  is  absolute  in  the  first  instance,  like  one  against  an  adult,  subject 
to  the  right,  however,  to  attack  it  by  original  bill,  for  either  fraud,  or  error, 
merely;  but  until  so  attacked,  and  set  aside  or  reversed,  on  appeal  or  error, 
it  is  binding  to  the  same  extent  as  any  other  decree  or  judgment. 

6.  The  rule  allowing  an  infant,  before  or  after  his  majority,  to  impeach 
and  set  aside  a  decree  against  him  for  error,  is  subject  to  the  qualification, 
that  the  decree,  when  the  court  rendering  it  had  complete  jurisdiction,  will 
not  be  thus  set  aside  as  against  third  persons  who  have,  in  good  faith,  acquired 
rights  under  it. ..  But  as  against  the  original  parties  to  the  suit,  and  their  legal 
representatives,  the  rule  will  be  enforced. 

7.  Laches — lapse  of  time  as  a  bar  to  a  bill  to  establish  a  resulting  trust. 
Where  a  party  claiming  a  resulting  trust  as  to  an  interest  in  land,  sleeps  on 
his  rights  for  twenty-five  years  before  filing  a  bill  to  establish  and  enforce 
the  same,  during  which  time  the  original  owner  and  his  heir  have  died,  such 
laches  and  delay,  unexplained,  will  be  a  complete  bar  to  the  relief  sought. 
The  fact  that  the  land  has  remained  unoccupied,  is  no  sufficient  excuse  for 
the  delay. 

8.  Cross -bill — whether  germane  to  original  bill.  Where  a  plaintiff, 
after  having  obtained  a  decree  against  an  infant  owner  of  land  establishing  a 
resulting  trust  as  to  two-thirds  of  the  land,  and  investing  him  with  the  legal 
title,  filed  his  bill  for  a  partition  of  the  premises,  and  the  infant,  after 
answering,  filed  a  cross-bill  to  impeach  and  set  aside  the  decree  under  which 
the  plaintiff  derived  title,  on  the  ground  of  error  in  the  proceedings,  it  was 
held,  that  such  cross-bill  was  properly  filed,  and  that  it  was  error  to  dismiss 
the  same  as  not  being  germane  to  the  original  bill. 


Appeal  from  the  Circuit  Court  of  Cook  county;   the  Hon. 
T.  A.  Moran,  Judge,  presiding. 
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Mr.  Edward  Eoby,  for  the  appellant : 

If  the  cross-bill  was  improperly  filed,  plaintiffs  should  have 
moved  to  strike  it  from  the  files.  By  demurring  they  ad- 
mitted it  was  properly  filed.     Forman  v.  Stickney,  77  111.  577. 

This  bill  was  clearly  maintainable  as  a  bill  of  review,  for 
fraud  and  error  on  the  face  of  the  decree,  and  it  was  error  to 
dismiss  it. 

Upon  the  face  of  the  decree  the  claim  was  clearly  barred. 
The  evidence  was  conclusive  that  no  claim  ever  existed,  or 
that  it  had  been  surrendered  or  released.  Powell  on  Evi- 
dence, *49,  327;  Matthews  on  Presumptive  Evidence,  5,  8, 
11,  12,  13,  382,  387,  388,  413. 

The  bill  is  to  be  maintained  as  a  bill  impeaching  the  original 
decree  for  fraud  in  obtaining  it,  and  the  parties  are  to  be 
placed  in  the  same  condition  as  if  it  had  never  existed.  The 
purchaser  has  gained  no  right  under  it.  2  Daniells'  Ch.  Pr. 
1584;  Cooper's  Eq.  PI.  96,  97;  Mitford's  Eq.  PI.  73;  Carew 
v.  Johnston,  2  Sch.  &  Lef.  280. 

Bill  may  be  maintained  to  impeach  a  decree  against  an 
infant,  for  fraud  in  obtaining  it,  or  for  error.  Gooch  v.  Green, 
102  111.  507;  Loyd  v.  Malone,  23  id.  43;  Kuchenbeiser  v. 
Beckert,  41  id.  172;   Griggs  v.  Gear,  3  Gilm.  2. 

On  a  bill  to  carry  a  former  decree  into  execution,  the  de- 
fendant may  have  it  modified  or  annulled.  And  this  bill  will 
lie  for  that  purpose.     2  Daniells'  Ch.  Pr.  1586. 

A  minor  is  entitled  to  the  protection  of  the  court,  whether 
his  guardian  pleads  properly,  or  not.  Gilmore  v.  Gilmore, 
109  111.  277;  Stark  v.  Brown,  101  id.  395. 

The  next  friend  is  powerless  to  yield  any  of  the  infant's 
rights.     Railroad  Co.  v.  Kennedy,  70  111.  350. 

Neither  a  guardian,  nor  guardian  ad  litem,  can,  by  answer, 
or  in  any  other  way,  admit  that  the  matters  of  fact  stated 
in  the  bill  are  true,  so  as  to  dispense  with  the  necessity  of 
proving,  by  competent  evidence,  the  facts  alleged  against  the 
infant's  rights.     Greenman  v.  Harvey,  53  111.  389 ;    Cochran 
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v.  McDowell,  15  id.  10;  Reddick  v.  State  Bank,  27  id.  148; 
Masterson  v.  Wis  wood,  18  id.  48.  Yet  the  decree  in  the  case 
before  us  was  obtained  by  confession  of  the  facts  by  the 
guardian  ad  litem,  as  much  as  if  he  had  put  in  an  answer 
admitting  the  alleged  facts  to  be  true.  The  case  of  Greenman 
V.  Harvey,  53  111.  389,  is  exactly  in  point. 

The  guardian  can  not  waive  anything.  Enos  v.  Capps,  12 
111.  255 ;  Greenman  v.  Harvey,  53  id.  386 ;  McClay  v.  Norris, 
4  Gilm.  370;  Sconce  v.  Whitney,  12  111.  150;  Hitt  v.  Orms- 
ber,  id.  166. 

If  the  guardian  does  not  appear  and  answer,  a  guardian 
ad  litem  must  be  appointed.  Hall  v.  Davis,  44  111.  494; 
Quigley  v.  Roberts,  id.  503. 

A  decree  can  only  be  rendered  against  minors  on  full  proof, 
nor  can  their  natural  or  legal  guardians,  by  consent,  waive 
this  requirement.     Waugh  v.  Robbins,  33  111.  181. 

The  bill  can  not  be  taken  as  confessed,  nor  can  the  guar- 
dian admit  the  bill  so  as  to  bind  minor  defendants.  Quigley 
v.  Roberts,  4:4=  111.  403. 

It  is  the  duty  of  the  court  to  refuse  to  render  a  decree 
against  infants'  rights,  unless  the  evidence  is  preserved  in 
the  record  so  that  the  decree  can  be  reviewed  by  it.  Quigley 
V.  Roberts,  44  111.  505 ;  Hughes  v.  Washington,  65  id.  245. 

Mr.  Albert  H.  Veeder,  Mr.  A.  H.  Lawrence,  and  Mr.  F.  A. 
Smith,  for  the  appellees : 

A  decree  is  not  erroneous  if  it  does  not  reserve  to  an  infant 
a  day  to  show  cause  against  it,  after  he  becomes  of  age. 
Enos  v.  Capps,  15  111.  278 ;  Barnes  v.  Hazzleton,  50  id.  430 ; 
Kuchenbeiser  v.  Beckert,  41  id.  172 ;  Hess  v.  Voss,  52  id.  472 ; 
Wadhams  v.  Gay,  73  id.  424. 

The  defence  of  laches  was  not  pleaded  in  defence.  To  rely 
on  such  defence,  it  must  be  set  up  by  demurrer,  plea  or 
answer. 
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Until  possession  was  taken,  the  Statute  of  Limitations  did 
not  begin  to  run.  In  this  respect  equity  follows  the  law. 
Ryder  v.  Emrich,  104  111.  470 ;  Kane  County  v.  Herrington, 
50  id.  232. 

A  bill  of  review  lies  only  where  the  decree  contains  errors 
in  law  appearing  in  the  body  of  the  decree,  or  where  some 
new  matter  has  arisen  which  could  not  have  been  used  when 
the  decree  was  entered.  Griggs  v.  Gear,  2  Gilm.  2 ;  Getzler 
v.  Saroni,  18  111.  516;  Evans  v.  Clement,  14  id.  206;  Fellers 
v.  llainey,  82  id.  114;   Garrett  v.  Moss,  22  id.  363. 

A  bill  to  set  aside  a  decree  must  state  the  decree,  and  the 
proceedings  which  led  to  it,  with  the  circumstances  of  fraud, 
in  detail.  Boyden  v.  Reed,  55  111.  459  ;  Elston  v.  Blanchard, 
2  Scam.  420 ;  Newell  v.  Bureau  County,  37  111.  253 ;  Roth  v. 
Roth,  104  id.  37;  Story's  Eq.  PI.  sec.  428. 

Counsel  also  made  various  other  points,  both  of  law  and 
upon  the  pleadings  and  evidence. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  United  States,  on  the  first  day  of  May,  1849,  issued  a 
patent  to  Thomas  A.  Speers  for  the  south-east  quarter  of  the 
north-west  quarter  of  section  17,  town  37,  north,  range  15, 
east,  in  Cook  county,  this  State.  Speers  died  intestate,  in 
1855,  leaving  Josephine  Speers,  an  only  child  and  heir,  who 
afterwards  intermarried  with  Sidney  P.  Walker.  Josephine 
Speers  Walker  died  in  November,  1864,  leaving  Sidney  P. 
Walker,  her  husband,  and  Mary  Louise  Walker,  her  only 
child  and  heir  at  law,  the  latter  being  then  an  infant  about 
ten  months  old.  On  the  31st  of  January,  1874,  Samuel  Eay 
filed  in  the  circuit  court  of  Cook  county  a  bill  in  chancery, 
against  the  said  Mary  Louise  Walker,  to  establish  an  alleged 
resulting  trust  to  an  undivided  two-thirds  of  the  land,  and  to 
compel  a  conveyance  of  the  legal  title  thereto,  she  being  then 
about  ten  years  of  age.     The  bill  set  forth,  in  substance,  that 
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although  the  purchase  of  the  land  from  the  United  States  was 
in  the  name  of  Speers,  alone,  yet,  as  matter  of  fact,  it  was 
made  by  the  said  Samuel  Eay,  Martin  G.  Taylor  and  the  said 
Thomas  A.  Speers,  who,  respectively,  advanced  one-third  of 
the  money  paid  to  the  government  therefor,  and  that  as  to 
the  two-thirds  of  the  land  thus  purchased  by  Eay  and  Taylor, 
Speers  was  a  mere  trustee.  The  bill  further  showed  that 
Eay,  about  the  first  of  May,  1850,  purchased  of  Taylor  his 
third  interest  in  the  property,  paying  him  for  it  at  the  time, 
and  that  in  pursuance  of  such  purchase  Taylor  conveyed  the 
same  to  him,  by  quitclaim  deed,  on  the  23d  of  June,  1873. 
The  bill  prayed  that  Eay  might  be  decreed  to  be  the  equitable 
owner  of  said  two-thirds  of  the  land,  and  that  a  commissioner 
be  appointed,  with  directions  to  convey  to  him  the  legal  title 
thereto.  A  decree  in  conformity  with  the  prayer  of  the  bill 
was  entered  on  the  21st  of  July,  1877,  in  pursuance  of  which 
Walter  Butler,  as  special  commissioner,  by  deed  dated  March 
5,  1878,  conveyed  to  said  Eay  an  undivided  two-thirds  of  said 
land.  Eay  died  January  23,  1880,  leaving  a  will,  by  which 
he  gave  to  his  widow,  Esther  Eay,  one-third,  and  the  residue 
to  Sarah  J.  Mann,  Harriet  E.  Smith  and  Josephine  Klein- 
man.  Alice  E.  Kirkwood,  subsequently,  through  mesne  con- 
veyances, acquired  the  interest  of  Esther  Eay  by  purchase, 
paying  a  valuable  consideration  therefor. 

Such  being  the  condition  of  the  property  with  respect  to 
its  ownership,  Alice  E.  Kirkwood  and  Sarah  J.  Mann,  with 
their  respective  husbands,  Edwin  C.  Kirkwood  and  Bill  Mann, 
on  the  30th  of  March,  1882,  filed  in  the  circuit  court  of  Cook 
county  a  bill  for  the  partition  of  said  land,  making  Mary 
Louise  and  Sidney  P.  Walker,  and  Harriet  E.  Smith  and 
Josephine  Kleinman,  and  their  respective  husbands,  defend- 
ants to  the  bill.  There  were  other  defendants  to  the  bill, 
whose  interests  are  collateral  to  the  main  questions  involved 
in  the  case,  and  therefore  require  no  special  notice.  The  bill 
thus  filed  set  up  the  former  decree  and  proceedings  there- 
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under,  and  charged,  in  detail,  the  facts  above  stated.  Mary- 
Louise  Walker  appeared  and  answered  the  bill,  and  also  hied 
a  cross-bill,  in  which  she  charges,  in  substance,  that  the  land 
in  controversy  was  purchased  and  paid  for  exclusively  by  her 
grandfather,  Thomas  A.  Speers,  and  that  neither  Taylor  nor 
Bay  now  has,  or  ever  had,  any  interest  in  the  land  or  any 
connection  with  its  purchase,  and  that  she  is  now  the  sole 
and  exclusive  owner  thereof,  as  the  heir  of  her  deceased 
mother.  In  short,  by  her  said  cross-bill  she  negatives  all  the 
material  allegations  in  the  bill  filed  by  Eay  against  her,  as 
above  set  forth,  and  in  addition  thereto  charges,  in  substance, 
that  at  the  time  of  the  alleged  proceeding  she  was  but  a  little 
child,  only  ten  years  of  age,  and  unable  to  comprehend  the 
nature  of  it,  but  that  the  files  of  the  suit  show  that  one  Joseph 
L.  Wilson,  a  deputy  clerk  of  the  court,  appointed  on  the 
suggestion  of  complainant's  solicitor,  appeared  for  her  as 
guardian  ad  litem,  and  as  such  filed  an  answer  on  her  behalf, 
prepared  by  complainant's  said  solicitor;  that  Sidney  P. 
Walker  also  filed  an  answer  in  his  own  right,  and  as  guardian 
of  his  daughter,  the  said  Mary  Louise,  setting  up  their  re- 
spective interests  in  the  land,  and  disclaiming  all  knowledge 
of  the  alleged  equities  of  the  complainant  in  that  bill.  To 
this  answer  there  was  a  replication,  but  none  to  the  answer 
of  Wilson,  as  guardian  ad  litem. 

After  setting  out  the  decree  in  that  suit  to  the  effect  here- 
tofore stated,  and  certain  irregularities  in  taking  and  certify- 
ing certain  depositions,  the  cross-bill  then  proceeds  to  charge 
as  follows  :  "It  appears  by  said  record  that  said  Samuel  Eay 
was  of  sufficient  capacity  to  maintain  his  suit  in  1849  and 
1850;  that  he  then  knew  of  all  claims  and  causes  of  action 
or  suit  set  out  or  claimed  in  said  bill  by  him  exhibited  in 
1874 ;  that  no  reason  existed  why  he  should  not  have  brought 
such  suit  at  any  time  after  the  said  pretended  claims  arose, 
if  any  such  claims  or  rights  ever  existed,  and  the  failure  to 
bring  such  suit,  or  to  demand  the  declaration  of  such  trust 
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aud  confidence,  as  is  alleged  in  said  bill,  for  the  period  of 
twenty-five  years,  is  conclusive  evidence  that  no  such  claims, 
trusts  or  confidences  ever  existed,  and  the  laches  and  delay 
in  bringing  suit  on  said  pretended  claim  barred  all  suit 
thereon,  and  would  have  barred  the  best  and  most  perfect 
claim,  rendering  it  the  duty  of  the  court  to  dismiss  the  bill." 
The  cross-bill  then  charges,  in  substance,  that  complainant's 
interests  were  not  protected  in  said  former  suit ;  "that  said 
Wilson  (the  guardian  ad  litem)  took  no  part  in  taking  any 
evidence,  or  in  any  proceeding  or  in  the  hearing  of  said  cause, 
nor  did  any  person  in  any  manner  act  for  him;  *  *  * 
that  no  evidence  was  given  or  received  in  said  cause  that 
was  admissible  against  your  oratrix,  or  that  proved  or  tended 
to  prove  anything  against  your  oratrix."  It  further  appears, 
from  the  cross-bill,  that  Eay  himself  was  examined  orally 
in  court  against  her,  and  that  certain  depositions  were  read 
against  her  on  the  hearing,  which  are  claimed  to  be  obnoxious 
to  various  objections,  particularly  specified,  requiring  their 
suppression,  about  which,  in  the  view  we  take  of  the  case,  it 
is  not  necessary  to  express  any  opinion. 

To  the  cross-bill  thus  framed  the  court  sustained  a  de- 
murrer, and  entered  an  order  dismissing  the  same.  On  the 
day  previous  to  the  entry  of  this  order,  to-wit,  the  24th  of 
January,  1884,  the  death  of  Sidney  P.  Walker  was  suggested, 
he  having  died  pending  the  suit.  The  cause  proceeded  to  a 
hearing  on  the  original  bill,  and  a  final  decree  was  entered 
therein  on  March  1  following,  directing  a  partition  of  the 
premises  in  conformity  with  the  prayer  of  the  bill,  from  which 
decree  complainant  in  the  cross-bill  prayed  an  appeal  to  this 
court.  On  the  14th  of  the  month  her  intermarriage  with 
L.  H.  Lloyd  was  suggested  of  record,  who  joins  her  in  this 
appeal. 

Assuming  appellant  is  entitled  to  relief  against  the  decree 
of  1874,  by  a  bill  of  review,  or  by  an  original  bill  in  the 
nature  of  a  bill  of  review,  we  perceive  no  force  in  the  claim 
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that  the  cross-bill  in  this  case  is  not  germane  to  the  original 
bill,  and  that  for  that  reason  it  was  properly  dismissed.  If, 
as  matter  of  law,  she  was  entitled  to  have  the  decree  upon 
which  appellees  base  their  right  to  partition  set  aside  and 
annulled,  on  a  bill  filed  by  her  for  that  purpose,  most  assur- 
edly such  right  in  her  is  appropriate  matter  for  a  cross-bill 
to  an  original  bill  filed  by  them  for  the  express  purpose  of 
enforcing  such  partition. 

The  question  is  then  presented,  whether  the  decree  of  1874 
can  be  successfully  assailed  by  a  bill  of  either  character  indi- 
cated. The  authorities  are  universally  agreed  that  a  decree 
against  an  infant  may  be  so  attacked  for  fraud,  and  this  is 
conceded  by  appellees ;  but  they  are  not  so  agreed  where  the 
decree  or  judgment  is  assailed  for  error,  merely.  Upon  this 
proposition  there  is  considerable  diversity  of  opinion.  By 
the  law  as  it  is  judicially  declared  in  England,  and  in  many 
of  the  States  here,  a  decree  against  an  infant  is  not  absolute 
in  the  first  instance.  It  is  binding  sub  modo  only.  On  be- 
coming of  age  he  is  entitled  to  his  day  in  court  to  show  cause 
against  the  decree,  and  his  right  to  do  so  must  be  expressly 
reserved  by  the  decree  itself,  otherwise  it  will  be  erroneous, 
and  subject  to  be  reversed  and  set  aside.  In  many  of  the 
States,  however,  including  our  own,  a  decree  against  an  infant, 
like  that  against  an  adult,  is  absolute  in  the  first  instance, 
subject  to  the  right  to  attack  it  by  original  bill,  for  either 
fraud,  or  error,  merely ;  but  until  so  attacked,  and  set  aside  or 
reversed,  on  error  or  appeal,  it  is  binding  to  the  same  extent  as 
any  other  decree  or  judgment.  This  right  to  attack  a  decree 
by  original  bill  may  be  exercised  at  any  time  before  the  infant 
attains  his  majority,  or  at  any  time  afterwards  within  the 
period  in  which  he  may,  under  the  statute,  prosecute  a  writ 
of  error  for  the  reversal  of  such  decree.  v  (Kuchenbeiser  et  al. 
v.  Beckert,  41  111.  172.)  In  this  case,  which  was  a  bill  to 
impeach  and  set  aside  a  decree  against  an  infant,  the  rule 
as  above  stated  is  expressly  laid  down,  and  has  been  followed 
22—112  III. 
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in  subsequent  cases.  The  rule  thus  established  is,  of  course, 
subject  to  the  qualification  that  the  decree  of  a  court  having 
jurisdiction  of  the  subject  matter  of  the  suit  and  the  person 
of  the  infant  against  whom  it  is  rendered,  will  not  be  thus 
set  aside  as  against  third  parties  who  have  in  good  faith 
acquired  rights  under  it ;  but  as  against  original  parties  to 
the  suit,  and  their  legal  representatives,  the  rule  as  above 
stated  will  be  enforced.     Freeman  on  Judgments,  sec.  513. 

In  Loyd  et  al.  v.  Malone  et  al.  23  111.  43,  this  court,  after 
citing  Richmond  et  ux.  v.  Tayleur,  1  P.  Wms.  734,  and  other 
English  cases,  together  with  the  rule  as  laid  down  in  Mit- 
ford's  Chancery  Pleadings,  sec.  113,  in  support  of  the  posi- 
tion that  an  original  bill  will  lie  to  impeach  a  decree  against 
an  infant  for  mere  error,  and  after  citing  certain  cases  in 
New  York,  Kentucky  and  Ohio,  where  the  right  to  file  such 
bill  is  limited  to  cases  of  fraud,  proceeds  to  say:  "We  are 
inclined  to  go  to  the  extent  of  the  rulings  of  the  English 
courts,  and  not  confine  the  right  to  cases  where  fraud  has 
intervened  to  obtain  a  decree  against  infants.  *  *  *  The 
interests  of  infants  are  the  peculiar  care  of  courts,  and  if  their 
rights  have  been  outraged  and  disregarded  by  an  unfaithful 
guardian,  the  courts  should  not  be  slow  to  apply  a  remedy." 

The  rule  here  adopted,  upon  a  deliberate  consideration  of 
the  authorities  on  both  sides  of  the  question,  has  been  fre- 
quently recognized  by  this  court,  and  whatever  the  rule  may 
be  elsewhere,  it  must  be  regarded  as  settled  in  this  State. 
(Kuchenbeiser  et  al.  v.  Beckert,  supra.)  Whenever  the  prop- 
erty rights  of  an  infant  are  drawn  into  litigation,  and  the 
infant  himself,  whether  as  plaintiff  or  defendant,  has  been 
brought  into  court,  he  at  once  becomes  the  ward  of  the 
court,  and  as  such  it  is  the  duty  of  the  court  to  see  that  his 
rights,  as  such,  are  properly  protected.  If,  having  a  legally 
appointed  guardian,  such  guardian  does  not  appear  to  the 
action  for  the  purpose  of  managing  his  suit,  it  is  the  duty  of 
the  court  to  appoint  a  guardian  ad  litem  to  perform  that  duty. 
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If  the  guardian  who  undertakes  the  performance  of  this  trust, 
whether  he  be  the  general  guardian  or  merely  a  guardian 
ad  litem,  fails  to  properly  protect  the  interests  of  the  ward, 
it  is  the  duty  of  the  court,  sua  sponte,  to  compel  him  to  do 
so  whenever  the  fact  in  any  manner  is  brought  to  the  notice 
of  the  court.  If,  for  instance,  the  infant  is  defending,  and 
his  guardian  has  failed  to  file  some  pleading  essential  to 
the  admission  of  his  defence,  or  has  filed  one  so  imperfect 
as  not  to  be  sufficient  for  that  purpose,  it  is  the  duty  of  the 
court,  whenever  the  fact  is  disclosed,  to  see  that  the  proper 
pleading  is  filed  on  behalf  of  the  infant  before  proceeding. 
These  general  propositions  are  so  well  settled  and  understood 
that  they  will  hardly  be  controverted.  Looking  at  the  record 
before  us  in  the  light  of  these  well  recognized  principles,  and 
the  authorities  heretofore  cited,  we  think  there  can  be  but 
little,  if  any,  doubt  that  the  cross-bill  showed  such  a  state  of 
facts  as  entitled  the  complainant  to  relief. 

Passing  over  all  other  matters  set  up  in  the  cross-bill, 
without  expressing  any  opinion  upon  them  the  one  way  or  the 
other,  and  coming  at  once  to  the  question  of  delay  in  filing 
the  bill  in  1874  to  establish  and  enforce  the  alleged  trust,  we 
have  no  hesitancy  in  holding  that  under  the  circumstances, 
as  shown  by  the  record,  a  delay  of  some  twenty-five  years, 
as  was  the  case  there  before  attempting  to  enforce  the  trust, 
afforded  a  complete  defence  to  the  bill,  and  this  fact  being 
apparent  upon  the  face  of  the  bill,  the  court  should  not  have 
permitted  the  decree  to  have  passed  as  against  an  infant. 
The  land  in  question,  during  these  twenty-five  years,  was  in 
the  actual  possession  of  no  one.  The  legal  title,  and,  so  far 
as  the  record  showed,  the  equitable  title  also,  was,  during 
this  entire  period,  in  the  appellant's  grandfather  or  his  lineal 
descendants,  and  he  and  they,  for  the  same  period,  were  in 
the  constructive  possession  of  the  premises.  No  reason  is 
assigned  why  this  suit  was  not  brought  in  Speers'  lifetime, 
nor  do  we,  from  the  record,  perceive  any.     The  parties  in 
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interest  not  only  waited  until  his  mouth  was  forever  closed  by 
death,  so  that  it  was  impossible  for  him  to  give  his  version  of 
the  transaction,  but  waited  until  the  mother  of  appellant  had 
also  died,  who  may  possibly  have  known  of  the  purchase,  and 
might  have  testified  with  respect  to  it  had  the  suit  been  brought 
even  in  her  lifetime  and  while  the  title  was  in  her ;  but  the  suit 
was  deferred  until  she  died,  also,  thus  making  two  descents 
cast,  and  a  lapse  of  twenty-five  years  from  the  time  it  might 
have  been  brought  till  the  day  it  was  actually  commenced. 

To  the  suggestion  there  was  no  adverse  holding  on  the 
part  of  appellant  or  her  ancestors,  we  do  not  think,  under 
the  circumstances  of  the  case,  there  is  much  force  in  it.  If 
one  having  a  claim  of  this  kind  to  vacant  and  unoccupied 
land,  resting  solely  upon  the  mere  memory  of  witnesses,  un- 
aided by  any  documentary  proof,  as  was  the  case  here,  may 
lie  by  for  some  twenty-five  years,  and  until  all  the  parties  on 
one  side  of  the  alleged  transaction  are  dead,  and  then  main- 
tain a  bill  of  this  kind  against  an  infant  representative  of 
such  deceased  parties,  it  may  be  safely  said  that  no  owner 
of  land  so  long  vacant  as  this  was,  is  safe. 

To  the  further  suggestion  that  this  defence  should  have 
been  set  up  by  answer,  it  is  sufficient  to  repeat  what  has 
already  been  said,  that  the  delay  in  suing  was  a  fact  appar- 
ent upon  the  face  of  the  bill ;  and  conceding  it  should  have 
been  set  up  by  way  of  answer,  it  was  the  duty  of  the  court 
to  have  required  such  an  answer  to  be  put  in,  and  the  failure 
to  do  so  would  have  been  error.  But  we  hold  the  rule  sug- 
gested can  have  no  application  to  an  infant  who  is  the  ward 
of  the  court,  as  appellant  was.  In  connection  with  this  case 
we  refer  to  Walker  v.  Ray,  111  111.  315,  decided  upon  sub- 
stantially the  same  state  of  facts. 

The  decree  of  the  court  below,  for  the  error  indicated,  will 
have  to  be  reversed,  and  the  c?*use  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Decree  reversed. 


Ball  v.  Schaffer.  341 


Syllabus.     Opinion  of  the  Court. 


George  Ball 

v. 

Lenora  Schaffer. 

Filed  at  Ottawa  November  17,  1884. 

1.  Appeal— from  Appellate  Court — when  further  proceedings  are  to 
be  had  in  the  trial  court.  No  appeal  lies  from  an  order  of  the  Appellate 
Court  reversing  a  decree  in  part  and  affirming  in  part,  unless  the  judgment 
of  that  court  is  such  that  no  further  proceedings  can  be  had  in  the  court  below 
except  to  carry  into  effect  the  mandate  of  the  Appellate  Court. 

2.  So  where  a  decree  in  a  suit  for  dower,  finding  the  yearly  value  of  the 
dower  interest,  and  fixing  the  damages  to  be  paid  for  the  failure  to  give 
dower,  from  the  time  of  the  commencement  of  the  suit,  was  affirmed  as  to 
the  first  part  and  reversed  as  to  the  damages,  and  remanded  to  the  court 
below,  with  directions  to  have  the  damages  assessed  by  a  jury,  it  was  held, 
that  no  appeal  would  lie  from  such  judgment  of  the  Appellate  Court,  as  a 
new  trial  was  to  be  had  in  the  court  below  in  respect  to  the  damages  for  a 
refusal  to  assign  dower. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Marshall  county ;  the  Hon.  N.  M.  Laws,  Judge,  presiding. 

Mr.  C.  C.  Jones,  and  Messrs.  Barnes  &  Muir,  for  the  ap- 
pellant. 

Mr.  Fred  S.  Potter,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  petition  in  the  circuit  court  of  Marshall  county, 
brought  by  Lenora  Schaffer,  widow  of  George  Schaffer,  for 
an  assignment  of  dower  in  a  certain  lot  in  Henry.  George 
Schaffer  died  seized  of  the  premises,  and  appellant,  who  was 
made  defendant  to  the  petition,  acquired  title  under  an  ad- 
ministrator's sale.  A  decree  was  rendered  in  the  circuit  court 
that  petitioner  was  entitled  to  dower  in  the  premises,  and 
commissioners  were  appointed  to  assign  dower.     The  com- 
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missioners  reported  that  the  premises  were  not  susceptible  of 
division  without  manifest  prejudice  to  the  parties  in  interest. 
Upon  the  confirmation  of  the  report,  a  jury  was  impaneled 
to  inquire  of  the  yearly  value  of  the  dower  in  the  premises. 
The  jury  returned  a  verdict  that  the  one-third  net  annual 
rental  value  of  the  premises  was  $128.50.  Upon  this  verdict 
the  court  rendered  a  decree  that  appellant  pay  petitioner 
$128.50  on  the  12th  day  of  June,  1884,  and  yearly  there- 
after, and  that  the  amounts  should  remain  a  lien  on  the 
premises.  The  decree  then  proceeds  as  follows :  "And  the 
court  doth  further  find,  that  the  one-third  of  the  net  annual 
rent  value  of  said  premises  has  been  at  the  rate  of  $128.50 
per  annum  since  the  21st  day  of  September,  A.  D.  1882  ;  that 
the  original  bill  of  said  Lenora  Schaffer  was  filed  on  said  day 
in  this  court,  and  no  payment  has  been  made  to  her  in  lieu 
of  her  dower  and  thirds  in  said  rents  since  said  bill  was  filed, 
and  that  she  is  entitled  to  recover  of  the  said  George  Ball,  as 
damages  for  the  detention  of  her  dower,  from  the  time  of  the 
filing  of  her  bill  up  to  the  time  of  the  entry  of  this  decree, 
the  sum  of  $93.60."  This  sum  appellant  was  decreed  to 
pay  as  damages  for  the  detention  of  the  dower.  For  the  pur- 
pose of  reversing  the  decree  rendered,  the  defendant  appealed 
to  the  Appellate  Court,  where  the  decree  of  the  circuit  court 
was  in  all  things  affirmed,  except  that  portion  wherein  appel- 
lant was  decreed  to  pay  $93.60  for  and  during  that  time 
which  elapsed  between  the  filing  of  the  petition  and  the  ren- 
dition of  the  decree.  As  to  the  payment  of  this  amount  the 
decree  was  reversed,  and  the  cause  remanded,  with  directions 
to  call  a  jury  and  assess  the  damages  from  the  time  of  filing 
the  bill  to  the  time  when  the  decree  was  rendered.  From 
this  decision  of  the  Appellate  Court  appellant  appealed  to 
this  court,  and  assigned  various  errors.  The  appellee,  how- 
ever, contends  that  an  appeal  does  not  lie  from  the  order  of 
the  Appellate  Court,  for  the  reason  that  no  final  judgment 
was  rendered  in  that  court. 
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The  90tli  section  of  the  Practice  act  allows  appeals  from 
the  Appellate  Court  in  certain  specified  cases :  Where  the 
judgment  of  the  Appellate  Court  be  that  the  order,  judgment 
or  decree  of  the  court  below  be  affirmed,  or  if  final  judgment 
or  decree  be  rendered  therein  in  the  Appellate  Court,  or  if 
the  judgment,  order  or  decree  of  the  Appellate  Court  be  such 
that  no  further  proceedings  can  be  had  in  the  court  below 
except  to  carry  into  effect  the  mandate  of  the  Appellate  Court. 
If  appellant  has  the  right  to  appeal,  such  right  arises  under 
and  by  virtue  of  this  section  of  the  statute. 

The  question  presented,  then,  is,  whether  appellant's  case 
falls  within  the  terms  of  the  statute.  Was  the  judgment  of 
the  circuit  court  affirmed?  Was  a  final  judgment  rendered 
in  the  case  by  the  Appellate  Court,  or  was  the  judgment  of 
the  Appellate  Court  such  that  no  further  proceedings  can  be 
had  in  the  circuit  court  except  to  carry  into  effect  the  man- 
date of  the  Appellate  Court  ?  It  is  manifest  upon  an  inspec- 
tion of  the  judgment  of  the  Appellate  Court,  that  it  does  not 
fall  within  either  of  the  three  provisions  of  the  statute.  It  is 
true,  that  as  to  the  annual  amount  decreed  to  be  paid,  the 
decree  was  affirmed;  but  as  respects  the  $93.60  the  decree 
was  reversed,  and  the  cause  remanded  for  a  new  trial  before 
a  jury.  The  statute  nowhere  provides  for  an  appeal  where 
a  decree  is  affirmed  in  part  and  reversed  in  part,  and  the 
cause  remanded  for  another  trial.  In  International  Bank  v. 
Jenkins,  109  111.  219,  in  considering  this  section  of  the  statute, 
we  held  that  to  give  an  appeal  or  writ  of  error  from  or  to  the 
circuit  court,  there  must  be  a  final  disposition  of  the  whole 
case  as  to  all  the  parties.  We  also  held  that  no  appeal  lies 
from  an  order  of  the  Appellate  Court  reversing  a  decree  in 
part  and  affirming  in  part,  when  the  judgment  of  the  Appel- 
late Court  is  not  such  that  no  further  proceedings  can  be  had 
in  the  court  below  except  to  carry  into  effect  the  mandate  of 
the  Appellate  Court.  The  Appellate  Court  remanded  the 
cause,  and  it  stands  now  for  a  new  trial  in  the  circuit  court 
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of  Marshall  county,  for  the  determination  of  the  amount  that 
shall  ultimately  be  allowed  the  petitioner  from  the  time  of 
the  filing  of  the  petition  to  the  entry  of  the  decree. 
The  appeal  will  be  dismissed. 

Appeal  dismissed. 


Paul  Huston  et  al. 

v. 

Chaeles  W.  Clark  et  al. 

Filed  at  Springfield  September  27,  1884. 

1.  Drainage  law — constitutional  limitation  as  to  legislative  power  to 
authorize  drainage  districts,  etc.  By  section  31,  article  4,  of  the  constitu- 
tion, adopted  at  the  November  election,  1878,  the  legislature  is  given  power 
"to  provide  for  the  organization  of  drainage  districts,  and  vest  the  corporate 
authorities  thereof  with  power  to  construct,  *  *  *  by  special  assessments 
upon  property  benefited  thereby. "  In  this  there  is  no  limitation  upon  the 
legislature  as  to  the  mode  of  forming  such  districts,  or  as  to  the  agencies  or 
instrumentalities  to  be  used  in  their  creation. 

2.  Same — act  of  1879 — of  its  constitutionality — by  whom  the  taxing 
power  is  permitted  to  be  exercised.  The  Drainage  act  of  May  29,  1879,  is 
not  unconstitutional,  as  an  attempt  to  confer  the  power  of  taxation  upon  the 
judiciary.  Under  that  act  the  commissioners  or  corporate  authorities  are 
required  to  find  the  amount  necessary  to  be  raised  by  special  assessment,  to 
consummate  the  proposed  work,  and  the  jury  called  have  nothing  to  do  with 
that.  They  can  apportion,  only,  that  sum  among  the  several  tracts  of  land  in 
the  district,  as  they  may  be  severally  benefited,  and  in  no  case  can  the  sum 
assessed  against  any  one  tract  exceed  the  benefits  it  will  receive. 

3.  Same — as  to  the  mode  of  selecting  the  "corporate  authorities"  relat- 
ing to  drainage  districts.  Nor  is  the  act  obnoxious  to  the  constitutional 
objection  that  it  fails  to  provide  for  the  election  of  the  corporate  authorities 
of  a  district,  when  formed.  The  constitutional  provision  relating  to  drainage 
districts  does  not  require  that  the  corporate  authorities  who  exercise  the 
power  of  levying  special  assessments  on  lands  benefited,  shall  be  elected  by 
the  people  of  the  districts.  The  special  amendment  of  the  constitution, 
adopted  in  1878,  so  far  as  it  invades  the  former  limitations  of  the  constitu- 
tion, must  prevail,  and  such  limitations  are  not  applicable  to  special  assess- 
ments for  drainage  purposes. 
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4.  Same — practice — time  to  object  to  omission  of  names  of  land  owners 
in  petition.  The  failure  to  state  the  names  of  land  owners  in  a  petition  for 
the  formation  of  a  drainage  district,  can  not  be  taken  advantage  of  by  a  land 
owner  on  appeal  from  a  judgment  confirming  a  special  assessment  on  his 
land,  especially  when  he  has  appeared  and  contested  the  application  at  every 
step,  without  making  any  objection  on  that  account,  so  as  to  afford  an  oppor- 
tunity to  obviate  it  by  amendment. 

5.  Same — confirmation  of  commissioners'  report — presumption  in  its 
favor.  Where  the  county  court  confirms  the  report  of  the  commissioners 
appointed,  which  finds  that  no  lands  will  be  injured,  and  the  evidence  heard 
is  not  preserved  in  the  record,  this  court  will  presume  that  there  was  evidence 
justifying  the  county  court  in  approving  the  report.  It  does  not  necessarily 
follow  that  a  drain  through  land  will  be  a  damage  to  it. 

6.  Same — of  the  assessment  roll — how  made  up.  While  section  18  of  the 
Drainage  act  directs  the  jury  to  "assess  the  damages  and  benefits  against 
each  tract  separately,  in  the  proportion  in  which  such  tract  of  land  will  be 
damaged  or  benefited, "  it  does  not  require  that  the  amount  of  each  shall  be 
entered  in  the  assessment  roll;  and  section  17  directs,  only,  that  the  balance 
or  excess  of  the  one  over  the  other  be  carried  forward  to  a  column  prepared 
for  that  purpose. 

7.  Where  the  column  in  an  assessment  roll  for  damages  contains  no  entry 
of  damages,  it  will  be  presumed  that  the  column  headed  "benefits,"  shows 
only  benefits  in  excess  of  damages,  even  if  damages  were  shown. 

8.  Same — amending  assessment  roll  after  separation  of  jury.  Where 
an  assessment  roll  describes  two  tracts  of  land  as  in  a  wrong  township,  which 
the  record  shows  to  have  been  a  mere  clerical  error,  there  is  no  error  in  the 
court  allowing  the  same  to  be  corrected  by  the  foreman  of  the  jury  after  sepa- 
ration, as  the  foreman,  alone,  is  authorized  by  the  statute  to  certify  to  the 
assessment. 

9.  Constitutional  law — making  organization  of  a  corporation  de- 
pend on  a  finding  of  facts  by  a  court.  The  mere  fact  that  the  county  court 
is  required  to  find  certain  essential  facts  preliminary  to  the  formation  of  a 
corporate  body,  does  not  make  that  body,  when  formed,  the  creature  of  the 
court.  In  such  case  the  court,  in  declaring  the  corporation  organized  on 
finding  the  necessary  facts,  only  declares  the  law  which  attaches  upon  such 
finding,  and  which  becomes  operative  only  when  the  proper  precedent  steps 
have  been  taken. 

10.  Same — a  power  carries  with  it  the  means  to  make  it  effective.  An 
express  grant  of  power  to  the  legislature  by  the  organic  law,  to  do  a  certain 
thing,  without  any  words  of  limitation  or  restriction,  carries  with  it  all  neces- 
sary and  proper  means  to  make  the  power  effectual,  and  the  legislature,  in 
such  case,  is  the  sole  judge  of  the  means  to  be  employed  to  promote  the 
end  designed. 
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Statement  of  the  case. 

Writ  of  Error  to  the  County  Court  of  Edgar  county ;  the 
Hon.  Andrew  J.  Trogden,  Judge,  presiding. 

This  was  a  proceeding  commenced  in  the  county  court  of 
Edgar  county,  under  section  2  of  the  Drainage  act  of  May  29, 
1879,  known  as  the  "Levee  act,"  for  the  formation  of  a  drain- 
age district,  and  the  assessment  of  benefits  upon  the  lands 
embraced  therein,  above  damages.  The  petition,  signed  by 
a  majority  of  the  adult  land  owners  having  more  than  one- 
third  of  the  lands  in  the  proposed  district,  was  filed  in  the 
county  court  on  February  18,  1882,  and  properly  described 
the  lands  sought  to  be  incorporated  into  the  proposed  dis- 
trict, and  was  verified  by  affidavit.  On  the  hearing,  the 
petition  was  dismissed  as  to  the  lands  of  one  of  the  original 
defendants,  and  three  commissioners  were  appointed  by  the 
court,  and  the  district  was,  by  an  order  of  court,  established, 
by  the  name  of  the  "Sims  Special  Drainage  District."  The 
commissioners,  by  their  report,  found  the  probable  cost  of 
constructing  the  necessary  drains,  and  annual  cost  of  keep- 
ing the  same  in  repair,  and  certain  other  facts,  as  required 
by  the  act.  They  also  found  that  the  benefits  would  greatly 
exceed  the  cost  of  constructing  the  work,  and  that  there  would 
be  no  lands  injured,  but  all  would  be  benefited,  and  also 
found  that  other  lands  not  named  in  the  petition  would  be 
benefited  by  the  proposed  work,  which  were  described,  and 
included  by  the  commissioners  in  the  proposed  district.  On 
March  12,  1883,  an  order  was  made  confirming  the  report  of 
the  commissioners,  and  establishing  the  district,  and  ordering 
that  a  jury  be  summoned  to  assess  benefits  and  damages. 
On  March  30,  1883,  the  report  of  the  jury  was  filed  assessing 
benefits  upon  the  lands  in  the  district.  No  damages  were 
reported  in  the  column  set  apart  for  that  purpose.  After 
exception  to  the  report,  the  jury,  on  April  24,  1883,  made 
and  returned  to  the  commissioners  a  new  assessment  roll, 
which  was  returned  by  them  to  the  county  court.     In  this 
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roll  the  lands  of  Almira  Poor  and  Edmund  Sheekey  were 
described  as  being  in  township  14,  north,  range  12,  west, 
instead  of  "14,  north,  range  13,  west."  On  June  12,  1883, 
the  court  granted  leave  to  the  foreman  of  the  jury  to  amend 
the  assessment  roll,  so  as  to  correct  the  mistake  in  the  de- 
scription of  the  lands  of  these  parties,  which  was  done. 

The  court  overruled  exceptions  taken  to  the  report  of  the 
jury,  and  confirmed  the  same  as  amended,  and  ordered  that 
such  assessment  be  paid, — twenty-five  per  cent  thereof  on 
September  1, 1883,  fifty  per  cent  January  1,  1884,  and  twenty- 
five  per  cent  April  1,  1884.  No  question  was  made  as  to  the 
regularity  or  sufficiency  of  the  notices  of  the  various  meetings. 
The  errors  assigned  are — 

First — The  act  of  the  legislature  is  unconstitutional  and 
void,  and  therefore  the  court  erred  in  proceeding  under  it. 

Second — The  petition  was  insufficient  to  give  the  court 
jurisdiction,  in  failing  to  give  a  "general  description  of  the 
lands  embraced  in  the  proposed  district,  with  the  names  of  the 
owners,  when  known." 

Third — The  court  erred  in  making  the  order  establishing 
the  district,  the  commissioners'  report  failing  to  show  what 
lands  would  be  damaged. 

Fourth — The  court  erred  in  ordering  a  jury,  and  having 
them  assess  benefits. 

Fifth — The  court  erred  in  allowing  the  foreman  of  the  jury 
to  amend  the  assessment  roll. 

Sixth — The  court  erred  in  overruling  the  objections  to  the 
assessment  roll,  and  in  confirming  the  same. 

Seventh — The  court  erred  in  not  dismissing  the  whole  pro- 
ceeding in  each  and  every  stage  thereof. 

Mr.  Henry  Tanner,  and  Mr.  James  A.  Eads,  for  the  plain* 
tiffs  in  error. 

Messrs.  Sellar  &  Dole,  for  the  defendants  in  error. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  principal  objection  urged  against  the  validity  of  the 
proceeding  and  the  judgment  of  the  county  court  is,  that  the 
act  of  May  29,  1879,  under  which  they  were  had,  is  uncon- 
stitutional and  void,  as  an  attempt  to  confer  upon  the  judi- 
cial department  the  power  of  taxation.  It  is  claimed  that  the 
district  organized  was  the  act  of  the  county  court,  and  not 
that  of  the  people  residing  therein,  and  it  is  urged  that  the 
commissioners,  who  are  called  the  "corporate  authorities"  of 
the  district,  were  not  elected  by  the  people  of  the  district,  nor 
appointed  in  any  mode  to  which  they  had  given  their  assent, 
and  that  the  assessment  of  benefits  is  not  by  the  act  required 
to  be  made  by  the  "corporate  authorities"  of  the  district,  but 
by  a  jury  selected  by  the  county  court.  We  do  not  think  the 
act  is  liable  to  the  objection  that  it  attempts  to  invest  the 
county  court  with  the  power  of  taxation  for  the  district  when 
formed.  The  act  does  not  attempt  to  confer  any  such  power. 
By  section  31,  article  4,  of  the  constitution,  adopted  at  the 
November  election,  1878,  the  General  Assembly  may  "pro- 
vide for  the  organization  of  drainage  districts,  and  vest  the 
corporate  authorities  thereof  with  power  to  construct,  *  *  * 
by  special  assessment  upon  property  benefited  thereby."  In 
this  there  is  no  limitation  upon  the  legislature  as  to  the  mode 
of  forming  such  districts,  or  as  to  the  agencies  or  instrument- 
alities to  be  used  in  their  creation.  As  said  in  Blake  v.  The 
People,  109  111.  504 :  "Surely  there  can  be  no  reason  why  the 
county  court  may  not  be  invested  with  power  to  inquire  into 
and  find  the  existence  of  certain  preliminary  facts  deemed 
important,  as  prerequisites  to  the  corporation.  This  is  not 
unusual,  but  in  all  like  cases,  where  the  facts  deemed  neces- 
sary to  be  found  are  of  a  nature  that  the  General  Assembly 
can  not  conveniently  investigate  them,  the  practice  has  been 
to  refer  their  determination  to  some  local  tribunal. " 
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An  express  grant  of  power  to  do  a  certain  thing,  without 
any  words  of  limitation  or  restriction,  carries  with  it  all  neces- 
sary and  proper  means  to  make  the  power  effectual,  and  the 
body  to  whom  such  power  is  given  is  in  such  case  the  sole 
judge  of  the  means  to  be  employed  to  give  it  practical  effect, 
especially  where  that  body,  except  so  far  as  limited  and  re- 
stricted, has  plenary  power.  The  fact  that  the  county  court 
is  required  to  find  certain  essential  facts  preliminary  to  the 
formation  of  a  corporate  body,  does  not  make  that  body,  when 
formed,  the  creature  of  the  court.  The  court  having  found 
facts  in  declaring  the  corporation  organized,  only  declares 
the  law  which  attaches  to  such  facts,  and  becomes  operative 
when  the  proper  precedent  steps  have  been  taken.  In  find- 
ing the  facts,  the  county  court  does  nothing  more  than  any 
other  court  or  other  officer  does  under  similar  circumstances. 
The  judges  of  election,  in  canvassing  the  votes  and  certifying 
to  the  number  of  votes  cast  for  the  several  candidates,  do  not 
elect  any  one.  The  election  is  the  act  of  the  qualified  electors, 
under  the  law.  It  would  be  often  impracticable  for  the  legis- 
lature to  ascertain  certain  facts  upon  which  rights,  duties  and 
responsibilities  attach,  and  these  may  be  left  to  be  determined 
even  by  ministerial  officers.  When  found,  the  consequences 
flowing  from  their  existence  are  the  result  of  the  law,  which, 
of  course,  would  never  have  attached  but  from  the  fact  of  the 
existence  or  performance  of  such  acts,  and  a  finding  of  the 
same  in  some  mode  prescribed  by  law.  The  constitutional 
provision  does  not  require  that  the  corporate  authorities  who 
may  exercise  this  power  shall  be  elected  by  the  people  of  the 
district.  The  special  amendment  of  the  constitution  adopted 
in  1878,  so  far  as  it  invades  the  former  limitations  of  the 
constitution,  must  prevail,  and  such  limitations  are  not  ap- 
plicable to  the  subject  matter  of  this  special  amendment. 

It  is  also  urged  that  the  special  assessments  are  not  re- 
quired to  be  made  by  the  commissioners  or  corporate  authori- 
ties of  the  district,  but  by  a  jury  selected  by  the  county  court. 
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It  will  be  seen  that  the  commissioners  are  first  required  to 
find  the  sum  necessary  to  be  raised  by  special  assessment,  to 
consummate  the  proposed  work,  etc.  The  jury  called  have 
nothing  to  do  with  fixing  the  aggregate  sum  to  be  raised  by 
special  assessment.  They  only  apportion  that  sum  already 
found,  among  the  several  tracts  of  land  according  as  they  may 
be  severally  benefited,  and  in  no  case  can  the  sum  assessed 
against  any  one  tract  of  land  exceed  the  benefits  it  will  receive. 
It  can  not,  therefore,  be  said  that  the  jury  levy  the  assessment 
of  benefits. 

It  is  contended  that  the  petition  in  this  case  was  not  suf- 
ficient to  give  the  county  court  jurisdiction  of  the  subject 
matter,  because  it  does  not  give  the  names  of  the  owners  of 
the  lands  within  the  proposed  district.  It  is  true  that  sec- 
tion 2  of  the  act  contemplates  that  the  petition  shall  give  the 
names  of  such  owners,  if  known ;  but  the  statute  does  not 
seem  to  be  mandatory  in  this  respect.  It  says  that  persons 
desiring  to  form  a  drainage  district  "may  file"  a  petition  set- 
ting forth  certain  matters,  "with  a  general  description  of  the 
lands  proposed  to  be  affected,  with  the  names  of  the  owners, 
ivhen  known."  The  notice  required  to  be  given  of  the  filing 
and  presentation  of  this  petition  is  not  required  to  state  the 
names  of  the  owners  of  the  lands,  or  set  out  a  copy  of  the 
petition.  It  would  seem  the  only  purpose  served  by  giving 
the  land  owners'  names  in  the  petition  would  be  to  notify 
them  of  the  proceeding,  and  afford  them  an  opportunity  to 
defend.  In  this  case  the  owners  appeared  and  contested  the 
application  at  every  step.  This  would  obviate  the  necessity 
of  any  notice  to  them  of  the  proceeding,  and  give  the  court 
jurisdiction,  and  after  having  contested  the  case  upon  the 
merits,  it  is  now  too  late  to  take  advantage  of  a  formal  defect 
in  the  petition,  if  there  was  any,  which  might  have  been  cured 
by  an  amendment,  if  objected  to  in  proper  time. 

By  section  9  of  the  act,  the  commissioners  are  required, 
among  other  things,  to  report  to  the  court  what  lands  will 
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be  injured  by  the  proposed  work,  and  the  probable  amount 
of  all  damages,  etc.  The  commissioners  reported  that  no 
lands  would  be  injured  by  the  drainage  or  the  construction 
thereof.  It  is  claimed  that  their  report,  and  the  proceedings, 
show  that  the  proposed  drains  will  pass  over  lands,  and  that 
the  open  ditches  will  be  from  ten  to  fifteen  feet  wide.  The 
record  fails  to  give  the  evidence  on  this  point,  and  the  court 
having  confirmed  the  report,  it  will  be  presumed  that  the  evi- 
dence heard,  justified  the  court  in  approving  the  report  and 
finding  that  no  lands  would  be  injured  by  the  drainage.  It 
does  not  necessarily  follow  that  a  drain  through  a  tract  of 
land  is  an  injury  to  the  same.  On  the  contrary,  there  are 
cases  when  it  would  be  a  great  benefit,  and  no  damage  at  all. 
Besides,  it  does  not  appear  that  any  one  claimed  any  dam- 
ages for  the  construction  of  any  drain  over  his  land. 

One  of  the  exceptions  taken  to  the  assessment  roll  returned 
by  the  jury  is,  that  the  jury  did  not  allow  any  compensation 
or  damages  for  the  land  taken  for  the  making  of  the  drain, 
except  $25  on  one  tract,  to  Edmund  Sheehey.  In  addition  to 
what  has  just  been  said,  it  will  be  observed  that  by  section  IT 
of  the  act  it  is  only  the  balance  of  the  benefits  or  damages 
that  is  to  be  carried  forward  to  a  separate  column.  The 
clause  of  that  section  bearing  on  this  point  reads :  "And  in 
case  damages  are  allowed  to  and  benefits  assessed  against 
the  same  tract  of  land,  the  balance,  if  any,  shall  be  carried 
forward  to  a  separate  column  for  damages  or  benefits,  as 
the  case  may  be."  It  is  true  section  IS  directs  the  jury  to 
"assess  the  damages  and  benefits  against  each  tract  sepa- 
rately, in  the  proportion  in  which  such  tract  of  land  will  be 
damaged  or  benefited, "  but  it  does  not  require  that  the  amount 
of  each  shall  be  entered  in  the  roll,  while  the  preceding  sec- 
tion directs  only  that  the  balance  or  excess  of  the  one  over 
the  other  be  carried  forward  to  a  column,  etc.  The  column 
in  the  assessment  roll  for  damages  contains  no  entry  of  any 
damages,  and  it  will  be  presumed  that  the  column  headed 
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"benefits,"  shows  only  benefits  in  excess  of  damages,  even  if 
the  record  showed  there  were  any  damages.  In  such  a  case 
it  would  be  presumed,  in  favor  of  the  judgment  below,  that 
the  jury  did  allow  damages,  and  that  the  amount  of  benefits 
assessed  was  the  amount  of  benefits  less  the  damages. 

It  is  insisted  that  the  court  erred  in  permitting  the  foreman 
of  the  jury  to  correct  and  amend  the  assessment  roll  after 
the  jury  had  separated  and  gone  home.  This  objection  ap- 
plies only  to  two  tracts  of  land,  and,  if  well  taken,  could  not 
avail  any  of  the  plaintiffs  in  error  except  Almira  Poor  and 
Edmund  Sheehey,  the  owners  of  such  tracts.  All  the  lands 
composing  the  district  were  in  township  14,  north,  range  12, 
west,  except  one  belonging  to  Miss  Poor  and  one  to  Mr. 
Sheehey,  which  were  in  township  14,  north,  range  13,  west. 
This  clearly  appears  from  the  petition  and  the  map  accom- 
panying the  same  as  an  exhibit,  as  well  as  from  the  surveyor's 
plat  and  certificate  embodied  in  the  commissioner's  report. 
The  clerk,  in  making  out  the  assessment  roll  with  a  list  of 
the  lands  for  the  jury  to  assess,  by  mistake  described  all  of 
the  lands  as  in  range  12,  west,  which  mistake  was  not  dis- 
covered until  after  the  jury  had  separated.  It  is  evident  that 
the  misdescription  of  the  two  tracts  was  a  mere  clerical  error. 
This  is  apparent  by  considering  the  whole  record  together. 
The  court  could  not  call  a  jury  to  assess  any  other  lands  than 
those  named  in  the  petition  and  the  order  of  the  court.  There 
was  enough  in  the  record  from  which  to  make  the  amend- 
ment, and  it  was  proper  to  allow  the  foreman  of  the  jury  to 
correct  the  report  and  assessment  roll.  Section  22  of  the  act 
provides  that  if  no  objection  is  made  to  the  assessment  at  the 
time  and  place  appointed  to  hear  objections,  or  if  it  is  found 
correct,  or  is  corrected,  the  jury  shall  confirm  the  assessment, 
which  shall  be  certified  by  the  foreman  of  the  jury  and  deliv- 
ered to  the  commissioners.  Thus  it  is  seen  that  the  foreman 
alone  is  required  to  certify  to  the  assessment,  and  that  being 
so,  no  good  reason  is  perceived  why  he  may  not,  by  leave  of 


Meserve  v.  Delaney. 


Syllabus. 


court,  correct  a  clerical  error  in  the  roll  showing  the  assess- 
ments, especially  as  the  statute  does  not  make  such  assess- 
ment final  until  after  a  further  hearing  in  the  court. 

Some  other  objections  have  been  made,  which  we  do  not 
consider  it  necessary  to  answer  in  detail. 

We  find  no  error  in  the  record  demanding  a  reversal,  and 

the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Louisa  S.  Meserve 

v. 

Henry  Delaney. 

Filed  at  Ottawa  November  17,  1884. 

1.  Dismiss Aii  op  appeal — upon  failure  to  prosecute.  An  executor 
appealed  from  an  order  of  the  county  court  allowing  a  claim  against  the  estate, 
to  the  circuit  court,  but  failed  to  file  any  transcript,  or  to  prosecute  the  appeal, 
for  six  years,  when  the  appellee  paid  the  county  clerk  $2.50,  (his  fees  for 
making  a  transcript,)  and  $6  docket  fee,  and  the  circuit  court,  on  motion  of 
the  appellee,  entered  a  rule  upon  the  party  appealing  to  pay  the  former  $8.50 
"appeal  costs"  within  five  days,  and  on  default  of  such  payment,  after  notice, 
the  court  dismissed  the  appeal.     Held,  the  action  of  the  court  was  proper. 

2.  Making  teansceipt  op  eecoed— fees  therefor — right  of  clerk  or 
justice  to  demand  payment  in  advance.  A  county  clerk  or  justice  of  the 
peace  is  not  bound  to  make  a  transcript  of  the  record  in  case  of  an  appeal, 
without  being  paid  his  fees,  and  it  is  the  duty  of  the  party  seeking  the  appeal 
to  pay  them.  If  the  officer,  on  tender  of  his  fees,  refuses  to  make  and 
certify  the  transcript,  a  rule  should  be  taken  on  him  to  do  so. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county;  the  Hon.  T.  A.  Moran,  Judge,  presiding. 

Mr.  H.  0.  McDaid,  for  the  appellant. 

Mr.  John  K.  Parker,  for  the  appellee. 
23—112  III. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  Appellate  Court  for  the  First 
District.  The  amount  involved  is  the  trifling  sum  of  $8.50, 
but  the  appeal  was  granted  by  that  court  on  a  certificate  that 
the  case  involves  a  question  of  such  importance,  on  account 
of  principal  and  collateral  interests,  as  that  it  should  be 
passed  upon  by  this  court.  The  question  is,  whether  the 
circuit  court  erred  in  entering  this  order:  "On  motion  of  the 
appellee,  by  his  attorney,  the  said  appellant  is  hereby  ruled 
to  pay  to  said  appellee  $8.50  appeal  costs,  within  five  days 
from  this  date,  or  in  default  thereof,  suit  to  be  dismissed  out 
of  this  court." 

It  appears  that  more  than  six  years  before  this  order 
was  entered,  appellant,  Louisa  S.  Meserve,  prayed  an  appeal 
from  an  order  of  the  county  court  allowing  a  claim  against  an 
estate  of  which  she  was  executrix.  She  executed  an  appeal 
bond,  which  was  approved  by  that  court.  She,  however,  took 
no  further  steps  to  prosecute  the  appeal.  Appellee,  Delaney, 
procured  a  transcript  of  the  judgment  appealed  from,  and 
paid  the  clerk  of  the  court  $2.50, — his  fees  for  making  the 
transcript.  He  filed  it  in  the  circuit  court  of  Cook  county, 
and  paid  the  docket  fee  of  $6,  and  moved  for  and  obtained 
the  order,  a  copy  of  which  being  served  on  appellant,  and 
she  failing  to  answer  the  rule,  it  was  made  absolute,  and  the 
appeal  dismissed. 

Numerous  objections  are  urged  against  the  dismissal  of 
this  appeal.  It  is  claimed  that  the  court  has  no  power  to 
enter  and  enforce  such  a  rule ;  that  the  appeal  bond  covers 
this  and  all  other  costs  that  appellee  may  recover  against 
appellant,  and  the  court  exceeded  its  power  in  entering  and 
enforcing  the  rule.  The  uniform  practice  in  the  circuit  courts 
in  the  State,  it  is  believed,  has  been,  from  the  organization 
of  our  judicial  system,  to  dismiss  appeals  for  want  of  prose- 
cution,—nor  are  we  aware  that  the  power  has  ever  before  been 
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questioned.  In  this  case  the  appeal  had  been  perfected  more 
than  six  years,  and  yet  appellant  had  taken  no  further  steps 
for  its  prosecution  with  effect.  This  undeniably  put  appel- 
lant in  default,  and  authorized  the  dismissal  of  the  appeal  for 
that  reason. 

The  power  of  the  court  to  make  an  order  like  that  in  this 
case,  is  fully  recognized  in  the  cases  of  Edwards  v.  Diding,  36 
111.  351,  and  Garrity  v.  Basil,  84  id.  73.  The  power  to  enter 
and  enforce  such  an  order  is  established  by  these  cases,  and 
further  discussion  of  that  question  is  unnecessary.  After 
repeated  decisions  of  the  same  question  in  the  same  way,  it 
must  be  regarded  as  settled,  and  there  is  nothing  beneficial 
to  be  obtained  by  its  further  discussion.  The  business  of  the 
country,  the  security  of  rights,  and  the  well  being  of  society, 
depend  largely  upon  the  stability  of  the  laws  as  interpreted 
by  the  courts,  and  the  speedy  administration  of  justice  equally 
demands  that  the  rules  of  practice  shall  be  uniform,  and  free 
from  vacillation  and  constant  change.  There  can  be  no  ben- 
efit arising  from  constantly  mooting  questions  that  should  be, 
and  the  best  interests  of  society  require  to  be,  regarded  as 
settled.  We  therefore  decline  to  go  into  further  discussion 
of  that  question,  especially  as  no  new  arguments  have  been 
urged  by  appellant. 

In  the  case  of  Edwards  v.  Duling,  the  practice  in  such  a 
case  as  this  is  clearly  stated.  It  is  there  held  that  in  case 
appellant  fails  or  refuses  to  take  the  necessary  steps  to  have 
his  case  docketed,  the  appellee  may;  and  on  doing  so,  he 
may  have  a  rule  on  appellant  to  refund  the  docket  fee,  and 
failing  to  do  so,  the  appeal  will  be  dismissed,  and  that  notice 
of  such  rule  should  be  served  on  appellant.  Here  it  is  ex- 
pressly held  that  a  rule  may  be  entered  against  appellant  to 
show  cause  why  the  docket  fee  advanced  by  appellee  should 
not  be  refunded  or  the  appeal  dismissed  when  appellant  is 
served  with  the  rule,  and  on  failing  to  comply  with  the  rule 
the  appeal  should  be  dismissed.     In  this  case  appellant  had 
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failed  to  take  the  necessary  steps  to  have  her  appeal  placed 
on  the  docket,  for  more  than  six  years,  and  had  manifestly 
failed  to  prosecute  the  appeal  with  effect,  and  a  rule  could 
have  been  entered  to  show  cause  why  the  appeal  should  not 
be  dismissed  for  want  of  prosecution.  But  appellee  chose  to 
have  this  rule  entered  in  preference  to  the  other.  Here,  the 
rule  was  entered  after  appellee  had  paid  the  docket  fee  and 
the  costs  of  the  transcript,  the  appeal  docketed,  and  the  rule 
served  on  appellant.  The  case  comes  within  the  practice 
indicated  in  Edwards  v.  Doling,  supra. 

In  the  case  of  Thayer  v.  Peck,  93  111.  357,  the  appeal  from 
the  justice  of  the  peace  had  been  perfected  by  .filing  bond, 
and  its  approval,  but  appellant  failed  to  have  the  papers  and 
transcript  of  the  justice's  docket  filed  in  the  clerk's  office  of 
the  appellate  court,  and  the  cause  docketed.  Appellee,  as  he 
had  a  right  to  do,  had  the  papers  and  transcript  filed,  paid 
the  docket  fee,  and  had  the  case  placed  on  the  docket.  He 
then  gave  notice  to  appellant  that  he  would  ask  a  rule  on  him 
to  refund  "appeal  fees."  Appellant  failing  to  appear  at  the 
time  fixed,  the  court  entered  a  rule  on  him  to  refund  such 
fees  instanter,  and  for  non-compliance  therewith  the  appeal 
was  dismissed.  Subsequently  a  motion  was  made  to  set  aside 
this  order,  but  it  was  refused.  It  was  held,  as  in  the  case  of 
Edwards  v.  Duling,  supra,  that  it  is  the  duty  of  the  person 
appealing  to  cause  the  papers  in  the  case  to  be  filed  with  the 
clerk  of  the  court  to  which  the  appeal  is  prosecuted,  and  to 
advance  such  fees  as  are  required  by  the  statute  to  be  pre- 
paid. Failing  to  appear  and  show  cause  against  the  entry 
of  a  rule  to  refund  instanter  the  "appeal  fees"  advanced  by 
appellee,  the  court  had  the  power,  in  the  exercise  of  a  sound 
discretion,  to  dismiss  the  appeal.  It  is  true,  in  this  latter 
case  the  notice  was  given  before  the  application  was  made  for 
the  rule  ;  but  whether  given  before  or  after  the  rule  is  entered, 
can  not  matter,  as,  in  either  case,  the  same  reasons  can  be 
shown  why  the  rule  should  not  be  made  absolute. 
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We  can  imagine  no  possible  excuse  for  delaying  in  this  case, 
for  more  than  six  years,  to  prosecute  the  appeal.  It  was  an 
abandonment  of  the  appeal  that  was  incapable  of  explanation. 
But  if  any  valid  excuse  did  exist,  it  could  have  been  shown  in 
answer  to  this  rule,  as  it  was  in  the  discretion  of  the  court  to 
make  it  absolute,  or  vacate  it,  as  justice  should  require,  as 
intimated  in  Garrity  v.  Bash,  supra. 

It  is,  however,  urged,  that  it  is  made  the  duty  of  the  clerk 
to  transmit  the  appeal  bond,  transcript  and  papers  in  the 
case  to  the  appellate  court  within  twenty  days  after  the  ap- 
peal was  perfected.  This  is  true.  But  in  case  he  fails  to  do 
so,  it  becomes  the  duty  of  appellant  to  see  that  he  performs 
that  duty,  under  his  obligation  to  prosecute  his  appeal  with 
effect.  The  clerk  or  justice  is  not  required  to  make  the  tran- 
script without  being  paid  his  fees  therefor,  and  it  is  the  duty 
of  appellant  to  pay  them,  and  if  the  clerk  or  justice  refuses  to 
make  the  transcript  on  being  tendered  his  fees  therefor,  the 
appellant  may  take  a  rule  on  the  clerk  or  justice  to  compel 
him  to  perform  the  duty ;  or  if  appellee  has  paid  or  tendered 
the  fees,  and  the  clerk  or  justice  fails  to  transmit  the  papers, 
etc.,  he  may  compel  him  to  do  so  by  a  like  rule.  But  to  obtain 
this  rule,  he  is  compelled,  under  the  statute,  to  docket  his 
case,  and  before  he  can  have  it  placed  on  the  docket  he  must 
pay  the  docket  fee.  He  is  liable  for  these  fees,  and  must  pay 
them,  if  demanded,  before  he  can  have  the  case  docketed. 
When  he  fails  to  do  so,  appellee  may  pay  them,  docket  the 
case,  and  move  for  a  rule  that  they  be  refunded  or  the  appeal 
dismissed. 

But  it  is  urged  that  even  admitting  appellee  in  this  case 
was  compelled  to  pay  the  docket  fee  before  he  could  obtain  a 
rule  to  dismiss  the  appeal  for  want  of  prosecution,  still  he 
was  not  required  to  pay  the  cost  of  the  transcript.  In  the 
cases  of  The  People  v.  Rockivell,  2  Scam.  3,  and  The  People 
v.  Harlow,  29  111.  43,  it  was  held  that  the  clerk  has  the  right 
to  demand  his  fees  when  the  services  are  rendered.     In  the 
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former  case  it  was  held  that  a  clerk  is  not  required  to  deliver 
a  transcript  of  the  record  until  his  fees  were  paid  therefor, 
and  in  the  latter  case  it  was  held  a  clerk  was  not  required 
to  deliver  process  until  his  fees  were  paid  for  issuing  it. 
These  cases  are  decisive  of  this  question.  It  then  follows 
that  appellee  in  this  case  was  justified  in  paying  the  fees  for 
the  transcript  and  in  demanding  them  to  be  refunded  to  him. 
If  the  clerk  demanded  the  fees,  appellee  was  compelled  to 
pay  them  before  he  could  have  the  appeal  dismissed  to  which 
he  was  entitled.  If  he  paid  them  voluntarily,  he  had  the 
right  to  have  them  refunded  before  appellant  could  be  entitled 
to  the  benefit  of  the  appeal.  He  offered  appellant  the  benefit 
of  the  appeal  upon  the  condition  she  would  refund  the  fees, 
but  she  declined  the  offer  by  refusing  to  pay  them  to  prevent 
a  dismissal  of  the  appeal.  Had  she  complied  with  the  rule, 
and  paid  the  amount  named  in  the  rule,  she  could  have  de- 
manded a  trial,  and  that  the  case  remain  on  the  docket  until 
reached  for  trial  under  the  practice  of  the  court.  In  the  case 
of  Garrity  v.  Bash,  supra,  it  will  be  observed  that  the  rule 
required  the  payment  of  "appeal  fees,"  which  included  more 
than  the  docket  fee,  and  yet  the  rule  was  sustained.  We 
have  no  doubt  that  the  cost  of  transcript  to  get  the  appeal 
in  the  appellate  court  is  as  fully  within  the  necessary  costs 
as  is  the  docket  fee.  The  court  below  therefore  committed 
no  error  in  embracing  it  in  the  rule. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 

Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Charles  M.  Hardy 

v. 
George  H.  Eapp. 

Filed  at  Ottawa  November  17,  1884. 

1.  Teial  by  the  court — saving  questions  of  law.  Where  a  jury  is 
waived,  and  a  trial  had  before  the  court  alone,  and  no  questions  of  law  are 
raised  upon  the  admission  or  exclusion  of  evidence,  and  no  propositions  of 
law  are  presented  to  the  court  to  be  ruled  upon,  the  record  will  present  no 
question  of  law  for  the  consideration  of  this  court. 

2.  Appeal  —  reviewing  facts.  The  judgment  of  the  Appellate  Court 
affirming  that  of  the  circuit  court,  in  an  action  on  a  promissory  note,  con- 
clusively settles  all  questions  of  controverted  fact  in  favor  of  the  finding 
below. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Superior  Court  of 
Cook  county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  Chas.  M.  Hardy,  pro  se. 

Mr.  Joseph  Ppirshing,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 

Court : 

This  was  an  action  of  assumpsit,  by  the  payee  against  the 
makers  of  a  promissory  note. 

The  appellant  contended,  upon  the  trial  in  the  circuit  court, 
first,  that  he  was  a  mere  surety  on  the  note ;  second,  that, 
being  only  such,  appellee  extended  the  time  of  payment  on 
the  note,  by  a  valid  agreement,  without  his  consent ;  and 
third,  that,  as  such  surety,  at  the  maturity  of  the  note  he 
notified  the  holder  thereof,  in  writing,  under  the  statute,  to 
bring  suit  against  the  principal  maker  of  the  note,  otherwise 
he  would  claim  to  be  discharged  from  liability,  and  that  no 
suit  was  brought  pursuant  to  such  notice.     Evidence  was 
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submitted  upon  these  questions,  to  the  court,  who,  by  agree- 
ment of  parties,  tried  the  case  without  the  intervention  of  a 
jury,  and  judgment  was  rendered  in  favor  of  appellee  for  the 
amount  due  upon  the  note. 

No  questions  of  law  were  raised  upon  the  trial  in  admitting 
or  excluding  evidence,  and  no  propositions  of  law  were  pre- 
sented to  the  court,  pursuant  to  the  statute,  to  be  ruled  upon. 
There  is,  therefore,  no  question  of  law  arising  upon  this 
record  for  our  consideration.  The  judgment  of  the  Appellate 
Court  affirming  that  of  the  circuit  court,  conclusively  settles 
all  questions  of  controverted  fact  against  appellant.  Tibballs 
v.  Libby,  97  111.  552 ;  Wrought  Iron  Bridge  Co.  v.  Commis- 
sioners of  Highways,  101  id.  518;  Sconce  v.  Henderson  et  at. 
102  id.  376;  Bennett  v.  Connelly,  103  id.  50;  Fitch  v.  John- 
son,  104  id.  Ill;  Edgerton  v.  Weaver,  105  id.  43;  Pullman 
Palace  Car  Co.  v.  Bluhm,  109  id.  20;  Chicago,  Rock  Island 
and  Pacific  Ry.  Co.  v.  Lewis,  id.  120. 

The  judgment  is  affirmed.  Judgment  affirmed. 


The  Chicago,  Burlington  and  Quincy  Eailroad  Company 

v. 
Mary  J.  Bell,  Admx. 

Filed  at  Ottawa  September  27,  1884. 

1.  Appeal — reviewing  facts — and  what  are  considered  questions  of  fact 
relative  to  negligence.  In  an  action  to  recover  for  an  injury  resulting  from 
alleged  negligence  in  the  management  of  a  train  of  cars,  the  questions  pre- 
sented, whether  any  notice  was  given  of  the  dividing  of  the  freight  train  in  a 
particular  manner,  or  whether  any  warning  was  given  of  a  sudden  movement 
of  the  train,  (the  immediate  cause  of  the  injury,)  or  whether  the  party  thereby 
injured  or  killed  was  at  the  time  using  due  care  for  his  safety,  or  whether  he 
was  a  fellow  servant  with  others  to  whom  the  negligent  acts  were  attributed, 
are  questions  of  fact  not  subject  to  review  on  the  evidence  in  this  court,  ex- 
cept so  far  as  they  may  have  a  bearing  upon  the  instructions  given  or  refused. 
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2.  Allegations  and  proofs — as  regards  the  grounds  of  alleged  neg- 
ligence. A  plaintiff  suing  a  railway  company  to  recover  damages  growing 
out  of  negligence,  will  be  confined  in  his  evidence  to  the  specific  acts  of 
negligence  alleged  in  his  declaration  as  the  cause  of  his  action.  His  allega- 
tions and  proofs  must  agree,  and  he  can  not  charge  in  his  declaration,  as  a 
ground  of  action,  a  specific  act  of  negligence,  and  succeed  on  the  trial  by 
proving  another  wrongful  act  wholly  different  from  that  charged. 

3.  In  an  action  against  a  railway  company  to  recover  damages  for  the  death 
of  the  plaintiff's  intestate,  where  the  negligence  charged  in  each  count  of  the 
declaration  is,  that  while  the  deceased  was  on  one  of  the  cars  of  a  freight 
train  for  the  purpose  of  assisting  in  unloading  stone,  he  was,  by  a  sudden 
jerk  or  movement  of  the  train,  of  which  no  notice  or  warning  was  given  by 
those  having  it  in  charge,  thrown  down  between  the  cars,  and  run  over  and 
killed,  it  was  held,  that  no  recovery  could  be  had  on  the  ground  that  the 
foreman,  under  whom  the  deceased  was  employed,  recklessly  and  negligently 
ordered  him  to  go  upon  the  cars  having  the  stone,  before  they  were  detached, 
and  that  he  obeyed  such  order. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Hen- 
derson county;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  0.  F.  Price,  and  Mr.  William  C.  Norcross,  for  the 
appellant : 

It  was  incumbent  on  the  plaintiff  to  prove,  by  a  prepon- 
derance of  evidence,  that  the  deceased  used  ordinary  care. 
Railroad  Co.  v.  Johnson,  103  111.  521 ;  Railroad  Co.  v.  Evans, 
88  id.  63  ;  Railroad  Co.  v.  Harwood,  90  id.  429  ;  Allyn  v.  Rail- 
road Co.  105  Mass.  77;  Railroad  Co.  v.  Green,  81  111.  19; 
Pennsylvania  Co.  v.  Lynch,  90  id.  334. 

It  was  the  duty  of  the  deceased  to  watch  the  train,  and 
not  get  on  until  it  had  stopped.  Railroad  Co.  v.  Donahue, 
75  111.  108;  Railway  Co.  v.  Black,  88  id.  115. 

Had  he  been  paying  that  attention  to  the  business  in  hand 
that  due  care  and  diligence  demanded  he  should,  he  would 
have  heeded  the  directions  given  by  Larson  to  Smith  in 
regard  to  dividing  and  moving  up  the  train,  and  would  have 
avoided  the  injury.  Railroad  Co.  v.  Elliott,  28  Ohio  St.  340; 
Maker  v.  Railroad  Co.  64  Mo.  297. 
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Even  if  Larson  had  told  deceased  to  get  on  the  car  then, 
still  the  latter  would  have  to  exercise  reasonable  care,  which 
would  have  forbidden  his  getting  on  between  the  cars.  Rail- 
road Co.  v.  Sykes,  96  111.  171 ;  Railroad  Co.  v.  Dewey,  26  id. 
25S. 

Deceased  was  a  fellow  servant  with  those  in  charge  of  the 
train.  Railroad  Co.  v.  Moranda,  93  111.  316;  Railroad  Co. 
v.  Cox,  21  id.  20 ;  Railroad  Co.  v.  Keefe,  47  id.  108 ;  Railway 
Co.  v.  Britz,  72  id.  108 ;  Durkin's  case,  76  id.  395 ;  Voltz'  case, 
85  id.  500;  Mining  Co.  v.  Kelt,  42  Mich.  36;  Coon  v.  Rail- 
road  Co.  1  Seld.  492 ;  Whalen  v.  Railroad  Co.  8  Ohio  St.  249 ; 
Greenly  v.  Railroad  Co.  72  Ind.  32. 

Messrs.  Kirkpatrick  &  Alexander,  and  Mr.  Raus  Cooper, 
for  the  appellee : 

The  deceased  had  a  right  to  believe  that  his  superior  knew 
better  than  he  did  of  the  situation,  and  would  not  order  him 
into  a  dangerous  place.  Railroad  Co.  v.  McLallen,  84  111. 
109 ;  Railway  Co.  v.  Bayfield,  37  Mich.  210 ;  Railway  Co.  v. 
Jackson,  55  111.  492. 

The  employer  must  also  provide  a  suitable  place  in  which 
the  servant,  exercising  due  care,  can  perform  his  duty  with- 
out exposure  to  damages  that  do  not  ordinarily  come  within 
the  obvious  scope  of  such  employment,  as  usually  carried  on. 
Swoboda  v.  Ward,  40  Mich.  420  ;  Coombs  v.  New  Bedford  Cord 
Co.  102  Mass.  572;  Hough  v.  Railway  Co.  100  U.  S.  213; 
Railway  Co.  v.  Taylor,  69  111.  461 ;  Fairbanks  v.  Haentzche, 
73  111.  236;  Railroad  Co.  v.  Swett,  45  111.  197. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  by  the  Chicago,  Burlington  and  Quincy 
Railroad  Company,  from  a  judgment  of  the  Appellate  Court 
for  the  Second  District,  affirming  a  judgment  of  the  Hen- 
derson circuit  court  for  $3041.66,  which  Mary  J.  Bell,  as  ad- 
ministratrix of  the  estate  of  Alexander  Bell,  lately  recovered 


C,  B.  &  Q.  E.  K.  Co.  v.  Bell.  363 

Opinion  of  the  Court. 

against  the  company,  in  an  action  on  the  case,  for  wrongfully 
and  negligently  causing  the  death  of  the  said  Alexander  Bell. 
The  facts  giving  rise  to  this  suit  are  as  follows :  On  the 
22d  of  March,  1883,  and  for  some  time  prior  thereto,  the 
deceased  was  in  the  employ  of  the  appellant  as  a  common 
laborer,  and  was  usually  occupied  in  doing  repairs  on  the 
company's  road,  sometimes  at  one  place,  and  sometimes  at 
another.  On  the  day  just  mentioned,  Bell,  together  with 
some  twenty-five  others  in  the  company's  service,  were  en- 
gaged in  riprapping  a  high  embankment  at  bridge  No.  52,  on 
the  line  of  the  company's  road.  This  force  or  gang  of  men 
was  under  the  immediate  control  and  directions  of  James 
Larson,  as  boss  or  foreman.  The  stone  used  in  riprapping 
this  embankment  was  brought  in  open  cars  from  a  neighbor- 
ing quarry,  connected  by  a  switch  with  the  company's  road, 
near  Gladstone,  a  station  some  three  miles  west  of  where 
Larson's  force  was  at  work.  The  train  which  brought  the 
stone  was  in  charge  of  one  Smith  as  conductor,  and  Loosley 
as  engineer,  who  were  no  part  of  Larson's  force.  Neither 
Larson  nor  any  of  those  under  him  had  anything  to  do  with 
the  running  or  management  of  the  train.  They  were  not 
carried  upon  it  either  in  going  to  or  coming  from  their  work, 
nor  did  they  have  anything  to  do  with  either  the  quarrying  or 
loading  the  stone.  In  fact,  the  only  connection  they  had  with 
the  train,  or  with  those  having  charge  of  it,  was  to  unload  it 
after  its  arrival  at  the  bridge.  This  was  a  part  of  their  duty. 
Between  11  and  12  o'clock  of  the  22d  of  March,  1883,  this 
train,  consisting  of  nine  or  ten  open  cars  loaded  with  stone, 
coming  from  the  west,  passed  the  place  where  Larson  and 
his  men  were  at  work,  and  continued  in  that  direction  until 
out  of  sight.  After  reaching  Biggsville,  a  short  distance  east 
of  the  bridge,  the  engine  was  reversed  and  the  train  pushed 
back  to  the  bridge.  On  approaching  there,  the  train  moved 
slowly  backwards  till  the  two  rear  cars  had  cleared  the  west 
end  of  the  bridge,  where  they  were  directed  to  be  detached. 
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The  deceased,  together  with  others  of  Larson's  force,  was  at 
this  time  east  of  the  bridge  and  on  the  south  side  of  the  em- 
bankment. About  the  time  the  train  stopped,  and  probably 
before  it  had  entirely  ceased  moving,  Larson  ordered  his  men 
to  board  the  cars, — four  men  to  the  car, — and  unload  the 
stone,  which  they  proceeded  to  do.  There  is  but  one  witness 
who  claims  to  have  observed  Bell's  movements  from  the  time 
this  order  was  given  up  to  the  time  of  his  death.  This  wit- 
ness states  that  when  the  order  was  given  the  deceased  was 
about  one-third  of  the  way  up  the  grade  with  a  wheelbarrow 
loaded  with  stone ;  that  instead  of  boarding  the  train  at  once 
when  ordered,  he  took  the  wheelbarrow  down  to  where  the 
men  were  riprapping,  and  unloaded  it ;  that  he  then  went  up 
the  embankment  to  the  train,  the  two  cars  west  of  the  bridge 
having  in  the  meantime  been  cut  off,  and  had  barely  got 
aboard,  when,  by  a  sudden  jerk  or  movement  of  the  train 
east,  he  lost  his  balance,  and  fell  or  was  thrown  between  two 
of  the  cars,  the  one  west  of  him  passing  over  his  body  and 
causing  his  instant  death. 

Whether  any  notice  was  given  of  the  dividing  of  the  train  in 
the  manner  stated,  or  whether  any  warning  was  given  of  the 
sudden  movement  of  the  train  east,  which  was  the  immediate 
cause  of  Bell's  death,  or  whether  he  was  using  due  care  him- 
self at  the  time  in  question,  are  controverted  questions  of  fact, 
with  which  we  have  no  concern,  except  so  far  as  they  may 
have  a  bearing  upon  the  court's  instructions  to  the  jury.  It  is 
manifest,  from  the  record,  these  questions  were  the  frictional 
points  upon  which  the  case  turned  before  the  jury,  and  their 
finding  upon  them  having  received  the  sanction  of  the  Appel- 
late Court,  it  is  of  course  final  and  conclusive  upon  this  court. 
The  case  is  submitted  here  upon  the  Appellate  Court  briefs 
alone,  which  are  chiefly  occupied  with  the  discussion  of  the 
weight  of  evidence  upon  the  controverted  questions  of  fact  just 
adverted  to.  This  was  very  pertinent  and  altogether  proper 
in  that  court,  but  for  obvious  reasons  it  is  otherwise  here. 
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So  far  as  the  instructions  of  the  court  are  concerned,  we 
find  no  substantial  grounds  for  complaint.  The  few  objec- 
tions urged  against  them  are  quite  technical,  and  are  not  of 
sufficient  importance  to  demand  discussion  at  our  hands. 
As  a  whole,  we  think  they  fairly  presented  the  law  of  the  case 
to  the  jury,  and  this  was  sufficient.  On  the  other  hand,  we 
think  several  of  the  positions  taken  by  appellee  are  unsound. 
For  instance,  it  is  earnestly  urged  that  it  was  gross  negligence 
to  order  the  deceased  to  board  the  cars  before  the  train  had 
fully  stopped  moving,  and  it  is  insisted  that  in  this  respect 
it  is  governed  by  the  May  case.  There  is  more  than  one  good 
answer  to  this  position.  Assuming  it  was  a  proper  question 
for  the  consideration  of  the  courts  below,  it  was  clearly  one 
of  controverted  fact,  that  was  finally  settled  by  the  affirmance 
of  the  judgment  in  the  Appellate  Court,  and  we  therefore 
have  nothing  to  do  with  it.  But  another  conclusive  answer 
is,  that  this  alleged  wrongful  order  of  Larson  is  not  set  forth 
as  a  cause  of  action  in  either  of  the  four  counts  of  the  decla- 
ration, and  it  is  hardly  necessary  to  add,  it  can  not,  for  that 
reason,. be  availed  of  here  or  elsewhere.  The  allegations  and 
proofs  must  agree.  One  can  not  charge  in  his  declaration, 
as  a  ground  of  action,  a  specific  act  of  negligence,  and  then 
succeed  on  the  trial  by  proving  an  act  wholly  different  from 
the  one  charged.  The  negligence  charged  in  each  count  of 
the  declaration  in  this  case  is,  that  while  the  deceased  was 
on  one  of  the  cars  for  the  purpose  of  assisting  in  unloading 
the  stone,  he  was,  by  a  sudden  jerk  or  movement  of  the  train, 
of  which  no  notice  or  warning  was  given  by  those  having  it 
in  charge,  thrown  between  the  cars  and  killed.  Conceding, 
then,  Larson  did  give  a  rash  and  negligent  order  to  the  de- 
ceased, and  that  it  was  obeyed  by  him,  as  is  claimed  by 
appellee,  still  that  fact  would  not  be  any  evidence  of  the 
negligence  charged  in  the  declaration,  and  consequently  could 
afford  no  ground  of  recovery  under  the  declaration,  as  framed. 
It  is  clear,  therefore,  the  principle  on  which  the  May  case 
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was  decided  lias  no  application  here.  When  we  look  at  the 
decLuation,  it  is  evident  this  case  is  confined  within  very 
narrow  limits.  Did  Bell  lose  his  life  by  the  train  starting 
suddenly  and  without  warning?  The  trial  and  Appellate 
courts  have  both  said  he  did,  and  we  are  not  permitted  to 
interpose  upon  this  question. 

What  is  here  said  is  equally  applicable  to  the  claim  that 
those  having  charge  of  the  train  were  fellow  servants  of  the 
deceased,  and  that  there  can  be  no  recovery  on  that  ground. 
The  question  thus  presented  is  one  of  fact,  which  depended 
upon  a  variety  of  circumstances  that  were  put  in  evidence 
before  the  jury,  and  they  having  passed  upon  it,  we  are  not, 
as  already  stated,  permitted  to  review  their  finding.  So  far 
as  the  trial  court  made  any  ruling  upon  this  subject,  by  in- 
structions or  otherwise,  that  may  be  reviewed  here,  but  that 
is  all.  This  is  expressly  held  in  Indianapolis  and  St.  Louis 
Railroad  Co.  v.  Morgenstern,  106  111.  216,  and  perhaps  we 
can  not  do  better  than  to  conclude  our  observations  on  this 
question  by  repeating  what  was  there  said.  After  citing  sev- 
eral authorities  to  show  that  while  it  is  the  province  of  law 
to  define  or  determine  what  negligence  is,  yet,  whether  negli- 
gence exists  in  a  particular  case  is  one  of  fact,  the  court  then 
proceeds :  "What  has  been  said  in  relation  to  the  question 
of  negligence  may  also  be  said  in  regard  to  fellow  servants. 
The  definition  of  fellow  servants  may  be  a  question  of  law, 
but  it  is  always  a  question  of  fact,  to  be  determined  from 
the  evidence  whether  a  given  case  falls  within  the  definition. 
Whether  the  deceased  and  Bray  were  fellow  servants  depended 
upon  a  variety  of  facts,  which  had  to  be  proven  before  the 
jury.  The  inquiry  would  arise  whether  they  were  in  the  ser- 
vice of  a  common  master;  were  they  engaged  in  the  same 
line  of  employment ;  were  the  existing  relations  between  them 
of  such  a  character  and  their  duties  such  as  to  bring  them 
often  together,  cooperating  in  a  particular  work.  These,  and 
perhaps  other  facts  of  a  kindred  character,  were  matters  to 
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be  proven  before  the  jury,  and  from  the  facts  thus  proven  it 
was  for  the  jury  then  to  say  whether  the  two  servants,  in  the 
discharge  of  their  duties,  were  fellow  servants.  Had  appel- 
lant desired  to  raise  the  question  for  decision  in  this  court, 
whether,  under  the  evidence,  the  deceased  and  Bray  were 
fellow  servants,  it  might  have  done  so  by  an  appropriate 
instruction ;  but  under  the  statute  we  can  not  review  the 
evidence,  and  from  it  determine  the  question." 

All  that  we  have  cited  from  that  case  is  equally  applicable 
to  this  case,  and  is  conclusive  of  the  question  in  hand.  The 
law,  as  laid"  down  by  the  court  in  the  present  case,  relating 
to  this  question,  is  exceedingly  favorable  to  the  appellant, 
and  there  is  clearly  no  ground  to  complain  on  that  score. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  Ap- 
pellate Court  is  affirmed. 

Judgment  affirmed. 


Ellen  Smith 

v. 

Elizabeth  M.  Dennison. 

Filed  at  Ottawa  November  17,  1884. 

1.  Parol  evidence — to  identify  what  is  supposed  to  pass  by  will.  For 
the  purpose  of  determining  the  subject  of  disposition  by  will,  or  the  quantity 
of  land  intended  to  be  given,  the  court  may  inquire  into  every  material  fact 
relating  to  the  property  which  is  claimed  as  the  subject  of  disposition,  to 
enable  it  to  identify  the  thing  intended  to  be  devised  by  the  testator,  or  the 
quantity  of  interest  he  has  given  by  his  will. 

2.  So  where  the  owner  of  a  half  section  of  land  had  conveyed  forty  acres 
of  the  south  quarter,  and  he  devised  twenty  acres  more  of  the  same,  and  then 
gave  the  north  quarter  to  a  daughter,  subject  to  a  life  estate  in  his  widow,  and 
one  hundred  acres  (being  the  residue  unsold  and  not  devised,  of  the  south 
quarter,)  to  another  daughter,  it  was  held,  error  to  exclude  evidence  showing 
that  the  testator  had  adopted  a  line  between  the  two  quarters  as  the  true  one, 
whether  correct  or  not,  as  tending  to  show  that  the  devise  was  made  in  accord- 
ance with  such  adopted  line. 
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3.  Devise — description— presumption  as  to  quantity  of  land  devised. 
"Where  a  testator  devises  a  quarter  section  of  land,  except  sixty  acres  thereof, 
the  devise  will  prima  facie  embrace  all  the  land  in  such  quarter  section 
included  in  the  government  survey,  except  the  sixty  acres;  but  such  pre- 
sumption is  not  conclusive.  It  may  be  shown  that  prior  to  the  devise  the 
testator  had  adopted  a  corner  between  this  and  an  adjoining  tract,  in  which 
event  the  devise  will  be  limited  to  the  number  of  acres  in  the  tract  according 
to  such  adopted  boundary  line. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
S.  P.  Shope,  Judge,  presiding. 

Mr.  James  M.  Davidson,  and  Messrs.  Williams  &  Lawrence, 
for  the  appellant : 

The  adoption  of  a  line  between  the  two  quarters,  by  the 
testator,  may  be  shown,  to  identify  what  was  intended  by  the 
devise.  3  Greenleaf's  Cruise  on  Keal  Prop.  200,  175,  227; 
2  Story's  Eq.  Jur.  sec.  1074;  1  Kedfield  on  Wills,  436,  437; 
Doran  v.  Mullen,  78  111.  342;  Kennedy  v.  Kennedy,  105  id. 
350  ;  Blanchard  v.  Maynard,  103  id.  60 ;  Updike  v.  Tompkins, 
100  id.  406;  Caruihers  v.  McNeill,  97  id.  256;  Welsch  v. 
Belleville  Savings  Bank,  94  id.  191. 

Messrs.  Grier  &  Dryden,  for  the  appellee : 

Where  land  is  conveyed  by  government  description,  or  by 
metes  and  bounds,  or  other  definite  description,  and  the  mon- 
uments and  boundaries  can  be  ascertained,  these  control  and 
are  to  be  regarded,  rather  than  quantity.  McEvoy  v.  Lloyd, 
31  Wis.  185;  Jackson  v.  Barringer,  15  Johns.  472;  Mann  v. 
Pearson,  2  id.  43. 

Quantity  is  the  least  certain  element  of  description,  and  if 
inconsistent  with  established  boundaries,  must  be  rejected. 
Washburn  on  Eeal  Prop.  p.  669,  sec.  39 ;  Cottingham  v.  Parr, 
93  111.  233. 

"Sixty-three  acres,  being  the  south-east  quarter,"  etc.,  was 
held  to  convey  all  the  land  in  that  quarter,  although  greatly 
in  excess  of  that  named.     (Kruse  v.  Scripps,  11  111.  103.)     So 
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where  land  is  described  as  the  part  of  a  certain  survey  remain- 
ing after  a  prior  conveyance,  such  residue  will  pass,  although 
the  metes  and  bounds  given  in  the  deed  do  not  include  it. 
Ragsdale  v.  Robinson,  48  Texas,  380. 

A  description  of  land  by  numbers  of  sections,  makes  the 
plats  and  field  notes  of  the  public  surveys  a  part  of  the  de- 
scription.    McClintock  v.  Rogers,  11  111.  279. 

The  four  corners  of  section  2  are  known  and  recognized 
government  corners,  and  the  north-east  and  south-east  cor- 
ners being  known,  the  law  prescribes  the  method  by  which 
the  quarter  corner  on  the  line  between  1  and  2  shall  be  estab- 
lished, viz:  "All  quarter  corners  upon  boundaries  of  frac- 
tional sections  must  be  set  at  points  between  known  corners, 
proportionate  to  distances  in  original  field  notes."  Coluin 
v.  Fell,  40  111.  318;  Martz  v.  Williams,  67  id.  306;  Neff  v. 
Paddock,  26  id.  551 ;  Prentiss  v.  Brewer,  17  Wis.  661 ;  Jones 
v.  Kimball,  19  id.  452. 

If  original  monuments  can  be  found,  they  must  govern, 
and  they  must  be  looked  for  at  the  tract  or  lot  in  dispute, 
and  if  none  can  be  found  there,  then  more  distant  ones  may 
be  resorted  to  from  which  to  make  the  survey  and  measure- 
ment. McClintock  v.  Rogers,  11  111.  279;  Manley  v.  Gibson, 
13  id.  308 ;  Martz  v.  Williams,  67  id.  306 ;  Nye  v.  Bennett, 
44  Wis.  104;  Marsh  v.  Mitchell,  25  id.  706. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Elizabeth  M. 
Dennison,  against  Ellen  Smith,  to  recover  the  possession  of 
a  strip  of  land  claimed  to  lie  on  the  north  part  of  the  south- 
east quarter  of  section  2,  in  township  11,  north  of  range  2, 
west  of  the  fourth  principal  meridian,  situated  in  Warren 
county.  Both  parties  claim  title  under  the  will  of  Norman 
Buck,  their  father.  Norman  Buck  in  his  lifetime  was  the 
owner  of  the  east  half  of  said  section  2, — the  north-east 
2*— 112  III. 
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quarter  containing,  according  to  government  survey,  15^T6^ 
acres,  and  the  south-east  quarter  160  acres.  He  had  con- 
veyed 20  acres  in  the  south-west  corner  of  the  south-east 
quarter,  and  also  20  acres  in  the  south-east  corner  of  the 
south-east  quarter.  By  his  will,  dated  September  20,  1856, 
he  devised  to  his  daughter  Emily  Buck  20  acres  in  the  north- 
west corner  of  the  south-east  quarter ;  to  his  daughter  Ellen 
Buck,  now  Ellen  Smith,  the  defendant,  he  devised  the  north- 
east quarter  of  said  section  2,  subject  to  a  life  estate  in  his 
wife ;  to  his  daughter  Elizabeth  M.  Buck,  now  Elizabeth  M. 
Dennison,  the  plaintiff,  he  devised  the  west  half  of  the  south- 
west quarter  of  section  1,  also  100  acres,  being  the  residue 
unsold  and  not  bequeathed  of  the  said  south-east  quarter; 
and  to  his  wife,  Maria  Buck,  he  devised  a  life  estate  in  the 
north-east  quarter  given  to  his  daughter  Ellen.  Norman 
Buck  died  in  October,  1856,  and  his  wife  in  July,  1881. 
In  1871  a  survey  and  measurement  of  said  east  half  section 
were  made  by  Thomas  S.  McLannahan,  county  surveyor,  by 
which  it  was  found  that  the  half  section  contained  a  sur- 
plus beyond  what  was  shown  by  the  government  survey,  of 
li-^j-  acres,  and  by  an  admeasurement  according  to  estab- 
lished government  corners,  the  true  line,  as  determined  by 
the  county  surveyor,  was  fixed  between  said  quarters,  and  the 
surplus  divided  pro  rata  between  them, — 10-r608g-  acres  being 
allotted  to  the  north-east  quarter,  and  4Ty^  acres  to  the  south- 
east quarter, — increasing  the  north-east  quarter  to  165-j^j- 
acres,  and  the  south-east  quarter  to  164-jL7^-  acres.  This 
action  was  brought  to  recover  the  possession  of  that  portion 
of  such  surplus  which  lies  north  of  the  100-acre  tract,  or 
between  the  "old  turn-row"  fence,  as  called,  and  the  line  estab- 
lished by  McLannahan  in  1871.  The  verdict  and  judgment 
were  in  favor  of  the  plaintiff,  and  the  defendant  appealed. 

The  exclusion  of  the  eighth  interrogatory,  and  the  answer 
thereto,  in  the  deposition  of  John  M.  Owens,  taken  on  behalf 
of  the  defendant,  is  assigned  as  error.     It  appeared  from  the 
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evidence,  that  at  one  time  Owens  owned  and  resided  on  the 
adjoining  north-west  quarter  of  section  1,  in  the  same  town- 
ship and  range,  while  Norman  Buck  owned  the  east  half  of 
said  section  2,  and  the  south-west  quarter  of  said  section  1. 
The  excluded  testimony  was  to  the  effect  that  there  was  a 
double  fence  between  Owens'  and  Buck's  land,  both  on  the 
west  and  south  sides  of  Owens'  land;  that  Buck  came  to 
Owens  and  said  it  was  useless  to  keep  up  separate  fences,  and 
proposed  to  have  the  lines  established  between  them,  and  by 
consent  of  Owens,  Buck  procured  the  services  of  Paddock, 
the  county  surveyor,  for  the  purpose.  Paddock  made  the 
survey,  finding  what  he  thought  to  be  the  proper  corner,  and 
the  result  of  the  survey  showed  Owens  to  have  10  or  12  acres 
more  land  than  his  deed  called  for ;  that  Buck  proposed  they 
should  divide  the  surplus  between  them,  but  Owens  said  they 
had  agreed  to  leave  the  whole  matter  with  the  surveyor,  and 
he  meant  to  do  so;  that  "Mr.  Buck  said,  at  that  time,  our 
children  should  not  quarrel  over  the  division  line,  and  that 
he  would  plant  a  rock  to  mark  the  corner,  and  there  it  must 
remain.  He  (Buck)  wanted  to  commence  right  away  to  move 
the  fences  on  to  the  line, "  etc.  This  corner  was  on  the  east 
line  of  Buck's  land.  There  was  testimony  that  by  Paddock's 
survey  the  land  in  dispute  was  on  the  north-east  quarter  of 
section  2.  We  are  of  opinion  the  court  erred  in  the  exclu- 
sion of  this  offered  testimony, — not  because  of  its  tending  to 
show  that  the  corner  established  by  Paddock  was  the  true 
corner,  but  because  of  its  tendency  to  show  what  was  the 
land  which  was  devised  to  defendant  under  the  description  of 
the  north-east  quarter  of  section  2.  Prima  facie,  it  would  be 
the  land  wrhich  would  be  found  by  the  government  survey  to 
be  included  in  that  description,  but  not  conclusively  so,  we 
think.  We  understand,  from  the  evidence,  that  the  trans- 
action spoken  of  by  Owens  occurred  in  1848, — a  long  time 
before  the  making  of  the  will.  Now,  if  by  agreement  with 
Owens,  the  owner  of  the  adjoining  north-west  quarter  of  sec- 
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tion  1,  the  testator,  long  before  making  his  will,  had  estab- 
lished this  corner  as  the  south-east  corner  of  the  north-east 
quarter  of  section  2,  and  had  ever  after,  as  there  is  evidence 
tending  to  show,  recognized  and  adopted  this  as  the  true 
corner,  it  would  tend  to  show  what  were  the  lands  which  he 
intended  to  devise,  respectively,  to  these  two  daughters,  by 
the  descriptions  which  he  used, — that  the  land  described  as 
the  north-east  quarter  of  section  2  was  land  whose  south-east 
corner  was  this  established  corner,  and  that  the  line  produced 
from  this  corner  was  the  division  line  between  these  two 
quarters,  the  north-east  and  south-east,  which  he  devised  to 
his  daughters.  Of  the  south-east  quarter  the  testator  had 
previously  conveyed  away  40  acres  off  from  the  south  side ; 
by  the  will  he  devised  to  another  daughter  20  acres  more  in 
the  north-west  corner  of  the  quarter,  and  then  devises  to  the 
plaintiff  "100  acres,  being  the  residue  remaining  unsold  and 
not  bequeathed  of  the  south-east  quarter  of  section  2. "  Taking 
this  established  corner  as  the  true  one,  would  leave  just  100 
acres,  as  we  understand,  remaining  in  the  south-east  quarter 
for  plaintiff  to  take ;  and  the  establishment  of  this  corner 
would  tend  to  show  that  it  was  100  acres,  and  no  more,  that 
he  intended  to  devise  to  the  plaintiff — that  it  was  the  quan- 
tity of  land  which  would  be  given  by  the  adoption  of  this 
corner,  and  not  the  larger  quantity  than  that,  which  would 
be  given  by  taking  a  different  corner  further  north ;  that  the 
devise  was  in  view  of  the  adopted  corner,  and  that  it  was  the 
intention  in  the  devise  that  such  adopted  corner  should  be 
taken  and  held  as  for  the  true  corner  between  the  lands,  and 
as  carrying  the  area  and  quantity  of  land  which  would  thereby 
be  given.  It  is  the  intention  of  the  testator,  we  think,  that 
should  control  in  finding  what  was  the  particular  land  which 
passed  under  the  description  he  used. 

The  fifth  proposition  laid  down  by  Vice  Chancellor  Wigram 
in  his  treatise  on  the  rules  of  law  respecting  the  admission  of 
extrinsic  evidence  in  aid  of  the  interpretation  of  wills,  is  as 
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follows :  "For  the  purpose  of  determining  the  object  of  the 
testator's  bounty,  or  the  subject  of  disposition,  or  the  quantity 
intended  to  be  given  by  his  will,  a  court  may  inquire  into 
every  material  fact  relating  to  the  person  who  claims  to  be 
interested  under  the  will,  and  to  the  property  which  is  claimed 
as  the  subject  of  disposition,  and  to  the  circumstances  of  the 
testator,  and  of  his  family  and  affairs,  for  the  purpose  of  en- 
abling the  court  to  identify  the  person  or  thing  intended  by 
the  testator,  or  to  determine  the  quantity  of  interest  he  has 
given  by  his  will.  The  same,  it  is  conceived,  is  true  of  every 
other  disputed  point  respecting  which  it  can  be  shown  that  a 
knowledge  of  extrinsic  facts  can  in  any  way  be  made  auxiliary 
to  the  right  interpretation  of  a  testator's  words."  Wigram 
on  Wills,  142. 

For  error  in  the  exclusion  of  this  testimony  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Michael  Moriarty 

v. 
Thomas  A.  Galt. 

Filed  at  Ottawa  November  17,  1884. 

1.  Homestead — whether  subject  to  judgment  lien — and  to  sale  on  exe- 
cution— rights  of  purchaser  of  the  premises.  Where  the  premises  occupied 
by  a  debtor  entitled  to  a  homestead  estate  therein,  exceed  in  value  $1000,  all 
in  excess  of  that  value  is  liable  to  levy  and  sale  on  execution;  and  when  a 
part  of  the  premises,  of  that  value,  is  set  apart  to  him  in  the  manner  provided 
by  law,  his  estate  of  homestead  or  exemption  will  be  confined  to  the  part  so 
set  off  to  him,  and  the  residue  being  left  free  from  the  exemption,  may  be 
sold  on  execution  against  him.  The  same  rule  applies  to  his  grantee  pur- 
chasing after  a  judgment  against  him  becomes  a  lien  on  the  excess  of  value 
above  the  exemption. 

2.  So  where  a  judgment  has  become  a  lien  upon  any  portion  of  a  lot 
occupied  by  the  debtor  as  a  homestead,  when  the  premises  exceed  $1000  in 
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value,  a  sale  by  the  debtor  of  his  interest  in  the  property  can  not  divest  such 
lien  and  defeat  the  rights  of  the  judgment  creditor,  and  such  lien  may  be 
enforced  at  any  time  within  seven  years  from  the  date  of  the  judgment. 

3.  But  when  the  premises  so  occupied  by  the  debtor  with  his  family  as  a 
homestead  are  not  worth  more  than  $1000,  the  lien  of  a  judgment  against  him 
does  not  attach  to  the  property  at  all  while  it  is  so  occupied;  and  in  such  case 
the  debtor  may  sell  and  convey  the  same  free  from  any  lien  of  the  judgment. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Whiteside  county;  the  Hon.  John  V.  Eustace,  Judge,  pre- 
siding. 

This  was  a  bill  in  chancery,  by  Thomas  A.  Gait,  against 
Michael  Moriarty,  and  Thomas  S.  Beach,  sheriff  of  Whiteside 
county,  in  which  it  is  alleged  that  in  1855  William  Mooney 
purchased  lot  1,  block  44,  west  of  Broadway,  in  the  city  of 
Sterling,  Whiteside  county,  and  from  thence  hitherto  has 
occupied  the  same  as  his  homestead,  he  being  the  head  of  a 
family,  and  residing  with  them  during  all  that  time ;  that  in 
1S58  Michael  Moriarty  recovered  a  judgment  against  said 
Mooney,  in  the  circuit  court,  for  a  sum  not  known,  upon  which 
an  execution  issued,  which  was  never  levied.  This  judgment 
was  revived  in  June,  1878,  by  an  action  of  debt,  and  an  exe- 
cution thereon  was  sued  out  on  July  1,  1878,  which  was  re- 
turned no  property  found.  Moriarty,  on  February  23,  1883, 
had  an  alias  execution  issued  upon  said  judgment,  and  put  in 
the  hands  of  said  Beach,  as  sheriff,  to  execute.  On  April  IS, 
1883,  Beach,  in  pursuance  of  the  statute,  set  apart  to  Mooney, 
as  his  homestead,  the  west  fifty-five  feet  of  said  lot,  and  levied 
the  execution  upon  the  forty  feet  of  said  lot  next  east  of  said 
fifty-five  feet,  and  advertised  the  same  for  sale  on  the  11th 
day  of  May,  1883.  Some  time  prior  to  1879,  Eichard  L. 
Mangan  recovered  a  judgment  against  said  Mooney,  and  in 
pursuance  of  the  statute  caused  to  be  set  apart  to  Mooney,  as 
his  homestead,  the  west  ninety-five  feet  of  the  same  lot,  and 
subjected  the  balance  of  such  lot  to  the  payment  of  his  judg- 
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ment.  On  April  12,  18S3,  Mooney  and  wife  sold  and  con- 
veyed, by  warranty  deed,  said  lot  1  to  Thomas  A.  Gait,  the 
complainant,  and  the  deed  was  recorded  April  13,  1883,  prior 
to  the  proceeding  under  the  execution  in  favor  of  Moriarty. 
Gait  became  vested  with  the  title  to  said  lot  1  subsequent  to 
the  levy  and  sale  under  the  Mangan  judgment  and  execution, 
and  prior  to  the  proceedings  under  the  execution  in -favor  of 
Moriarty.  The  interest  of  Mooney  in  the  west  ninety-five  feet 
of  the  lot  was  never  disturbed  until  after  complainant  became 
the  purchaser  and  owner  of  the  same.  The  bill  also  alleged 
that  if  a  sale  was  made  under  the  said  execution,  it  would 
place  a  cloud  upon  the  complainant's  title,  and  prayed  for  an 
injunction  to  prevent  the  making  of  such  sale,  and  for  other 
relief.  Moriarty  answered,  admitting  that  Mooney  was  a 
householder  on  August  18,  1858, — the  head  of  a  family,  re- 
siding with  the  same  on  said  premises,  and  so  continued  until 
complainant's  bill  was  filed ;  and  states  that  he  obtained  a 
judgment  against  Mooney  on  that  day,  in  the  county  court — 
not  in  the  circuit  court;  admits  that  an  execution  was  issued 
thereon,  but  no  levy  was  made  under  the  same ;  admits  that 
he  obtained  a  judgment  in  an  action  of  debt  at  the  June  term, 
A.  D.  1878,  of  the  circuit  court,  but  denies  that  said  judg- 
ment in  debt  was  a  revival  of  the  judgment  obtained  in  August, 
1858;  avers  that  it  was  a  new,  separate  and  distinct  judg- 
ment ;  admits  that  he  caused  an  execution  to  issue  on  said 
judgment,  as  charged,  and  that  Beach,  in  pursuance  of  the 
statute,  set  apart  to  said  Mooney,  as  his  homestead,  the  west 
fifty-five  feet  of  said  lot  1,  and  under  and  by  virtue  of  an  exe- 
cution issued  on  said  judgment  on  February  23,  18S3,  levied 
upon  the  forty  feet  of  said  lot  next  east  of  said  fifty-five  feet, 
and  had  advertised  the  same  for  sale ;  admits  the  allegations 
in  the  bill  as  to  the  proceedings  under  the  execution  issued 
upon  the  Mangan  judgment,  and  the  sale  and  conveyance 
of  the  east  forty  feet  of  said  lot.  Moriarty,  in  his  answer, 
further  stated  that  on  said  ninety-five  feet,  at  the  date  of  said 
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levy,  were  situated  two  dwelling  houses  of  great  value,  to-wit, 
$1000,  to  remain  on  said  lot,  if  used,  possessed  and  enjoyed 
in  connection  with  said  lot ;  that  the  judgment  of  Moriarty, 
obtained  July  1,  1878,  was,  on  the  23d  day  of  February,  1883, 
and  so  continued  to  be  up  to  and  including  the  18th  day  of 
April,  1883,  a  valid  and  first  lien  on  the  west  ninety-five  feet 
of  said  lot  over  and  above  the  value  of  $1000,  which  was 
the  homestead  exemption  estate  of  said  Mooney  in  said  west 
ninety-five  feet ;  that  the  value  of  said  west  ninety-five  feet 
was,  on  February  23,  1883,  and  so  continued  up  to  and  includ- 
ing the  18th  day  of  April,  1883,  greatly  in  excess  of  $1000, — 
to-wit,  $2500, — and  its  value  being  in  excess  of  $1000,  said 
judgment  was  a  lien  on  said  west  ninety-five  feet  over  and 
above  the  value  of  $1000,  and  that  Gait  took  said  west  ninety- 
five  feet  charged  with  said  prior  judgment  lien  of  defendant, 
Moriarty.  The  answer  of  Beach,  the  sheriff,  alleges  the  value 
of  said  west  ninety-five  feet  to  be  greatly  in  excess  of  $1000, 
and  sets  up  the  proceedings  had  by  him  to  set  off  to  said 
Mooney  his  homestead  of  the  value  of  $1000,  including  the 
dwelling  house. 

It  was  stipulated  that  the  facts  were  as  stated  in  the  answer 
of  Moriarty,  with  the  following  in  addition,  to-wit :  April  18, 
1883,  the  sheriff,  on  the  Moriarty  judgment  of  1878,  called 
three  householders  to  appraise  the  west  ninety-five  feet  of  said 
lot  1.  The  appraisers  set  off  the  west  fifty-five  feet  of  said 
ninety -five  feet  for  a  homestead,  and  the  balance  (forty  feet) 
was  levied  upon.  Mooney  and  wife  sold  their  interest  in  lot  1 
to  Gait  for  the  expressed  consideration  of  $2000,  giving  a 
warranty  deed,  reserving  buildings  and  movable  implements 
thereon, — deed  recorded  April  13,  1883.  The  statement  of 
defendant,  Moriarty,  in  reference  to  the  lien  of  his  judgment 
on  the  excess  in  value  of  said  west  ninety-five  feet  over  and 
above  $1000,  is  a  claim  of  right  by  defendant,  and  not  ad- 
mitted as  a  fact  by  complainant.  This  was  all  the  evidence 
heard. 


Moriarty  v.  Galt.  377 


Opinion  of  the  Court. 


The  court  granted  the  relief  prayed  for,  and  enjoined  the 
sale  of  that  part  of  the  lot  not  set  off  to  Mooney.  This  decree, 
on  appeal,  was  affirmed  by  the  Appellate  Court,  and  Moriarty 
brings  the  case  to  this  court  on  his  further  appeal. 

Messrs.  J.  &  J.  Dinsmoor,  for  the  appellant. 

Messrs.  Manahan  &  Ward,  and  Mr.  C.  J.  Johnson,  for  the 
appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  judgment  in  favor  of  Moriarty,  and  against  Mooney, 
was  recovered  on  July  1,  1878,  and  an  execution  was  issued 
thereon  within  one  year  thereafter,  and  returned  no  property 
found.  On  February  18,  1883,  an  alias  execution  was  issued 
and  placed  in  the  hands  of  the  sheriff.  On  April  12,  1883, 
Mooney  sold  his  homestead  premises  to  the  complainant, 
Gait,  for  $2000,  reserving  therefrom  the  buildings  on  the 
premises.  On.  April  18,  1883,  the  sheriff  summoned  three 
householders,  (Mooney  still  being  in  the  possession  of  said 
premises,)  and  had  the  same  appraised,  and  a  homestead  of 
$1000  in  value  was  set  off  to  him,  and  a  levy  made  upon  the 
balance.  The  question  is  presented  for  our  determination 
whether  the  premises,  or  any  part  thereof,  were  subject  to  levy 
and  sale  after  they  had  been  sold  by  the  judgment  debtor, — 
or,  in  other  wTords,  whether  a  judgment  becomes  a  lien  upon 
any  portion  of  property  occupied  by  a  debtor  and  his  family 
as  a  homestead,  where  it  exceeds  in  value  $1000.  If  the 
judgment  in  this  case  became  a  lien  upon  any  part  of  the  lot 
in  controversy,  it  is  evident  that  any  sale  by  the  debtor  of  his 
interest  in  the  property  could  not  divest  such  lien  and  defeat 
the  rights  of  the  judgment  creditor,  and  such  lien  may  be 
enforced  at  any  time  within  seven  years,  as  against  a  pur- 
chaser from  the  judgment  debtor. 
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Under  the  decisions  of  this  court,  where  the  lot  of  ground, 
with  its  improvements,  is  not  worth  more  than  $1000,  the 
lien  of  a  judgment  does  not  attach  to  the  property  unless  it 
is  abandoned  as  a  homestead.  In  such  case  there  is  nothing 
subject  to  forced  sale  upon  which  any  lien  can  attach,  and 
the  debtor  may  sell  and  convey  the  same  free  from  any  lien 
of  the  judgment  against  him.  Green  v.  Marks  et  al.  25  111. 
221 ;  Hume  v.  Gossett,  43  id.  297 ;  Wiggins  v.  Chance,  54  id. 
175;'  Hubbell  v.  Canady,  58  id.  425;  Kingman  v.  Higgins, 
100  id.  319  ;  Hartman  v.  Schultz,  101  id.  437  ;  Bliss  v.  Clark, 
39  id.  590;  Ha  worth  v.  Travis  et  al  67  id.  301 ;  Stubblefield 
v.  Graves,  50  id.  103. 

But  it  seems  plain,  from  the  language  of  the  statute,  that 
the  debtor's  estate  of  homestead  is  limited  in  extent  to  the 
value  of  $1000.  Section  1,  of  chapter  52,  reads:  "That 
every  householder  having  a  family  shall  be  entitled  to  an 
estate  of  homestead  to  the  extent  in  value  of  $1000,  in  the  farm 
or  lot  of  land,  and  the  buildings  thereon,  owned  or  rightfully 
possessed,  by  lease  or  otherwise,  and  occupied  by  him  or  her 
as  a  residence ;  and  such  homestead,  and  all  right  and  title 
therein,  shall  be  exempt  from  attachment, "  etc.  If  the  prop- 
erty in  which  this  estate  or  exemption  exists  exceeds  in  value 
$1000,  the  excess  is  not  exempt  from  lien,  levy  and  sale,  and 
it  is  liable  to  the  same  lien  of  judgments,  etc.,  and  to  be 
aliened  in  the  same  manner  as  other  property  of  the  debtor. 
(Eldridge  v.  Pierce  et  al.  90  111.  474 ;  Haworth  v.  Travis  et  al. 
67  id.  301 ;  Stubblefield  v.  Graves,  50  id.  103.)  In  this  case 
the  value  of  the  lot  in  which  the  debtor's  estate  of  homestead 
was  included,  exceeded  $1000, — the  limit  of  such  estate.  As 
to  $1000  of  the  lot,  the  judgment  created  no  lien,  and  could 
not  be  enforced ;  but  as  to  the  excess  in  value,  the  property 
was  liable  to  be  levied  upon  and  sold  at  any  time  during  the 
existence  of  the  lien  of  such  judgment,  and  when  a  part  of 
the  lot  of  the  value  of  $1000  was  set  apart,  as  provided  by 
law,  to  the  debtor,  his  estate  of  homestead  became  fixed,  and 
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confined  to  the   portion   so   set   apart,  leaving  the  residue 
entirely  free  from  the  estate  and  the  exemption. 

We  think  the  circuit  court  erred  in  perpetually  enjoining 
the  sale  of  that  part  of  the  lot  not  set  apart  to  the  debtor  as 
his  homestead,  and  hold  that  it  was  liable  to  levy  and  sale, 
even  as  against  the  grantee  of  such  debtor,  and  that  the  Ap- 
pellate Court  erred  in  affirming  the  decree  of  the  circuit  court. 
The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded,  with  directions  to  reverse  the  decree  of  the 
circuit  court,  and  remand  the  cause  to  that  court  for  further 
proceedings  in  conformity  with  the  views  here  expressed. 

Judgment  reversed. 


The  South  Park  Commissioners 

v. 

Samuel  E.  Todd. 

Filed  at  Ottawa  November  17,  1884. 

1.  Eminent  domain — disposition  of  condemnation  money  where  the 
person  entitled  is  a  non-resident,  or  unknown.  Where  the  person  entitled 
to  receive  the  compensation  awarded  in  a  proceeding  to  condemn  land  for  a 
public  use,  is  not  known,  or  is  a  non-resident,  the  money  should  be  paid  into 
the  county  treasury  for  the  use  of  the  owner  or  person  entitled  thereto,  and 
if  it  is  paid  over  to  one  not  entitled  to  it,  the  courts  will  compel  its  payment 
again  in  favor  of  the  rightful  claimant.  The  commissioners  awarding  the 
compensation  have  no  authority  to  determine  to  whom  the  money  shall  be 
paid. 

2.  Same — right  to  condemnation  money  as  between  the  owner  and  his 
mortgagee.  Where  the  property  of  a  mortgagor  is  condemned  for  public 
use,  and  the  compensation  to  be  paid  is  assessed,  the  mortgagee  or  holder  of 
the  mortgage  debt  will  be  entitled  to  be  first  paid  out  of  it  the  amount  due 
him,  and  the  mortgagor  the  balance. 

3.  Same — estoppel  to  deny  ownership  of  land  taken.  Where  park  com- 
missioners proceed  to  condemn  land  for  park  purposes,  as  the  property  of  a 
person  named  as  the  owner  in  the  petition,  the  commissioners  will  be  estopped 
from  afterwards  disputing  his  title,  in  the  absence  of  any  adverse  claimant  of 
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the  condemnation  money,  and  more  especially  so  when  such  alleged  owner's 
title  is  not  put  in  issue  in  the  suit  to  recover  such  money. 

4.  Practice—  time  to  object  to  want  of  proof  of  title  in  mortgagee,  on 
foreclosure.  A  mortgagor's  deed  misdescribed  one  of  the  parcels  of  land 
intended  to  be  conveyed,  and  the  same  was  condemned  for  public  use  by 
park  commissioners,  by  its  proper  description.  On  bill  to  foreclose  the 
mortgage,  the  commissioners  impliedly  admitted  that  the  legal  title  was  in 
the  mortgagee,  and  a  decree  of  foreclosure  was  entered:  Held,  that  as  the 
objection  to  want  of  proof  of  title  in  the  mortgagee  was  not  made  in  the 
court  below,  so  as  to  afford  an  opportunity  of  showing  the  mistake,  it  was 
waived,  and  could  not  be  urged  on  appeal  or  error. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Mr.  Jesse  B.  Barton,  for  the  appellant : 

The  description  of  the  property  conveyed  to  Mrs.  Pierce  is, 
lots  1  and  2,  block  1,  and  lot  1,  block  2,  while  the  mortgage 
describes  the  latter  lot  as  lot  2,  block  2,  and  hence  the  mort- 
gagee had  no  title  in  either  lot  1  or  lot  2,  in  block  2.  The 
award  covered  the  lots  first  above  named. 

There  is  no  evidence  that  the  park  authorities  received  any 
notice  whatever  of  the  mortgage  before  the  payment  of  the 
award  to  Baker,  only  that  Mr.  Hurd  states  that  on  or  soon 
after  October  20,  he  took  the  bond  and  mortgage  to  Gage, 
and  showed  them  to  him,  which  does  not  seem  to  have  been 
done  at  any  board  meeting,  and  notice  to  Gage,  who  was 
only  an  individual  member  of  the  board,  clothed  with  no  more 
authority  than  any  other  member,  was  not  notice  to  the  board. 
Paley  on  Agency,  266 ;  Dillon  on  Mun.  Corp.  sec.  176,  note  2. 

Mr.  Ullman  Strong,  for  the  appellee : 

The  park  commissioners  could  not  lawfully  occupy  the 
premises  condemned  until  the  assessment  of  damages  was 
paid  to  the  rightful  person.  Cook  v.  South  Park  Commission- 
ers, 61  111.  120 ;  People  v.  Williams,  51  id.  63 ;  Railroad  Co. 
V.  Hopkins,  90  id.  321 ;   Railroad  Co.  v.  Teters,  68  id.  144. 


South  Park  Commissioners  v.  Todd.  381 

Opinion  of  the  Court. 

A  decision  by  the  commissioners  on  ex  parte  testimony, 
without  notice,  is  not  binding  on  the  parties  in  interest. 
Railroad  Co.  v.  Prussing,  96  111.  204;  Railroad  Co.  v.  Laurie, 
63  id.  267. 

Having  no  power  to  decide  to  whom  to  pay  the  award,  the 
commissioners  should  have  paid  it  into  the  county  treasury. 

Appellee  was  entitled  to  so  much  of  the  award  as  was  due 
on  his  mortgage,  whether  appellant  had  notice  of  the  mort- 
gage or  not.  Jones  on  Mortgages,  (3d  ed.)  sees.  6Sla,  708, 
and  note;  Colehour  v.  State  Sailings  Institution,  90  111.  152. 

The  objection  that  the  ownership  in  Mrs.  Pierce  was  not 
proved,  comes  too  late,  if  that  question  is  material ;  but  ap- 
pellant, having  found  the  title  in  her,  and  described  her  as 
owner  in  the  petition,  is  estopped  from  denying  her  owner- 
ship.    Railroad  Co.  v.  Laurie,  63  111.  264. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  decree  of  the  circuit  court 
of  Cook  county,  rendered  in  a  foreclosure  proceeding  in  favor 
of  the  appellee,  Samuel  E.  Todd,  and  against  the  South  Park 
Commissioners,  the  appellant,  for  the  sum  of  $1670. 

The  facts,  so  far  as  essential  to  a  decision  of  the  legal 
questions  involved,  are,  in  substance,  these :  On  the  17th  of 
October,  1870,  Mary  E.  Pierce,  being  the  owner  in  fee  of  lots 
1  and  2,  block  1,  and  lot  2,  block  2,  in  Dickinson's  subdivi- 
sion, in  Cook  county,  conveyed  the  same,  by  way  of  mortgage, 
to  secure  a  loan  of  money.  The  parties  to  the  transaction 
were  all  non-residents.  The  mortgage,  together  with  the 
evidence  of  the  mortgage  debt,  was  placed  in  the  hands  of 
Harvey  B.  Hurd,  shortly  after  its  execution,  as  the  attorney 
for  Todd.  Hurd  was  also  acting  as  agent  of  the  lots  for 
Mrs.  Pierce,  and  was  trying  to  sell  them  to  pay  off  the  mort- 
gage indebtedness.     During  the  same  year,  the  South  Park 
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Commissioners  commenced  proceedings  under  the  Eminent 
Domain  act,  to  condemn  these  lots,  with  others,  for  park  pur- 
poses, Mrs.  Pierce  appearing  at  the  time  to  be  the  owner  of 
record,  as  she  really  was,  subject  to  Todd's  mortgage.  Prior 
to  the  commencement  of  these  proceedings,  Hurd,  knowing 
the  lots  would  be  wanted  by  the  park  commissioners,  applied 
to  them  and  tried  to  dispose  of  them  by  private  sale,  but 
the  commissioners  declined  to  purchase  them,  on  the  ground 
the  price  asked  by  her  (namely,  $3000,)  was  too  much.  The 
commissioners,  however,  told  him  that  they  would  notify  him 
when  proceedings  to  condemn  were  instituted.  This  they 
failed  to  do,  and  neither  Hurd  nor  Mrs.  Pierce  had  any 
actual  knowledge  of  the  proceedings  to  condemn  until  after 
the  report  of  the  commissioners  was  in.  It  appears  from  the 
report,  which  was  filed  the  8th  of  October,  1870,  that  a  claim 
to  the  condemnation  money  for  these  lots  was  interposed  be- 
fore the  commissioners  by  Edward  L.  Baker,  as  assignee  of 
A.  G.  Pierce  &  Co.,  and  that  the  same  was  allowed  by  the 
commissioners  and  paid  by  the  appellant. 

The  hearing  upon  this  claim  of  Baker  seems  to  have  been 
purely  an  ex  parte  affair,  and  the  evidence  before  us  shows 
the  claim  itself  was  not  well  founded ;  but  even  if  it  had  been, 
the  commissioners  had  no  authority  to  adjudicate  upon  a 
question  of  that  kind.  Their  duty  was  simply  to  assess  the 
damages  or  amount  of  compensation  the  owner  of  the  lot 
was  entitled  to,  leaving  the  settlement  of  that  question  to 
some  other  tribunal.  Tested  by  the  public  record,  the  con- 
demnation money  prima  facie  belonged  to  Mrs.  Pierce,  the 
mortgage  not  having  been  put  on  record,  although  the  weight 
of  evidence  shows  the  appellant  had  actual  notice  of  its  ex- 
istence. But  under  the  law  as  it  then  stood,  Mrs.  Pierce,  as 
well  as  Todd,  being  non-residents,  the  appellant  should  have 
paid  the  money  into  the  county  treasury  for  the  use  of  the 
owner,  whoever  that  might  be,  which,  of  course,  as  between 
Mrs.  Pierce  and  Todd,  belonged  to  the  latter,  to  the  extent 
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of  the  mortgage  debt.  This  money  having  been  paid  over  to 
Baker  without  authority  of  law,  and  in  derogation  of  Todd's 
rights,  the  latter  is  not  bound  by  it,  and  the  circuit  court 
properly  held  that  appellant  must  pay  it  again. 

The  decree,  however,  is  attacked  on  several  grounds, — 
first,  because,  as  is  alleged,  "there  is  no  proof  that  appellee 
has,  or  had,  any  interest  in  lot  1,  block  2,  which  the  award 
covered."  This  objection  is  based  upon  the  fact  that  it  was 
developed  on  the  trial  that  the  lot  in  block  2  was  improperly 
described  in  the  deed  through  which  Mrs.  Pierce  claims,  as 
lot  1,  block  2,  when  it  should  have  been  described  as  lot  2, 
block  2.  Under  the  facts  in  this  case  the  point  is  not  ten- 
able. The  bill  properly  describes  the  lot.  The  answer,  by 
implication,  admits  the  legal  title  was  in  Mrs.  Pierce,  but 
denies  she  had  any  beneficial  interest  in  it.  Under  the  im- 
plied admission  in  the  answer  it  may  be  questionable  whether 
complainant  was  bound  to  make  any  other  or  further  proof 
on  that  point ;  but  be  that  as  it  may,  upon  the  whole  record 
we  think  it  sufficiently  appears  that  lot  2,  block  2,  (the  prop- 
erty described  in  the  bill,)  is  the  same  lot  involved  in  the  con- 
demnation proceedings,  and  on  account  of  which  the  award 
to  Mrs.  Pierce  of  $1547.92  was  in  part  made,  and  as  to  the 
other  lot  there  is  no  controversy.  We  do  not  think  appel- 
lant, after  having  proceeded  against  this  lot  as  the  property 
of  Mrs.  Pierce,  and  taken  possession  of  it  as  they  did,  ought 
to  be  now  permitted  to  question  the  fact  of  the  legal  title 
being  in  her,  in  the  absence  of  any  adverse  claimant.  If  it 
were  permissible  to  question  her  title  at  all  in  the  present 
proceeding,  it  should  have  been  done  in  the  circuit  court,  so 
as  to  have  afforded  an  opportunity  to  obviate  the  objection. 
The  point  should  there  have  been  made  that  the  deed  in 
question  did  not  properly  describe  the  property.  Had  that 
been  done,  the  complainant  would  have  had  an  opportunity  of 
offering  other  evidence  of  title,  if  he  had  any,  and  if  he  had 
not,  he  might,  by  supplemental  bill,  without  any  considerable 
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delay,  have  had  the  mistake  in  the  deed,  as  it  evidently  was, 
corrected.  It  would  have  been  but  an  act  of  simple  justice 
and  fair  dealing  to  have  called  attention  to  the  variance  at 
the  time,  if  there  was  any  intention  of  relying  upon  it ;  and 
if  purposely  waived,  then  the  party  should  be  estopped  from 
afterwards  raising  the  question,  especially  in  an  appellate 
tribunal. 

The  second  point  made  by  appellant  is,  that  there  "was 
not  sufficient  proof  of  ownership  in  Mrs.  Pierce."  What  we 
have  already  said  is  a  sufficient  answer  to  this  objection,  and 
need  not  be  repeated. 

The  two  other  reasons  assigned  why  the  decree  should  have 
been  reversed  by  the  Appellate  Court,  are  so  clearly  without 
force  as  to  require  no  special  notice. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  St.  Louis  National  Stock  Yards 

v. 

The  Wiggins  Ferry  Company. 

Filed  at  ML  Vernon  September  27, 1884 — Rehearing  denied  May  Term,  18S5. 

1.  Foemeb  adjudication — whether  conclusive  upon  question  involved. 
In  an  action  of  forcible  detainer  by  the  owner  of  land  over  which  was  con- 
structed a  connecting  railroad  track,  to  recover  possession  of  the  ground  upon 
which  the  track  was  constructed,  the  court  found  that  the  track  was  built 
under  a  mere  verbal  license  from  the  owner,  and  not  under  a  contract  with 
him,  and  this  judgment  was  affirmed  by  the  Appellate  Court  and  by  this  court: 
Held,  on  bill  to  enjoin  proceedings  under  the  judgment,  and  for  a  specific 
performance  of  an  alleged  contract  to  grant  the  right  of  way,  that  such  judg- 
ment was  conclusive  upon  the  parties  that  there  was  no  contract,  but  only  a 
mere  license. 

2.  Statute  of  Fbauds — part  performance  under  verbal  contract  to 
convey  right  of  way.  If  a  party  verbally  contracts  with  a  land  owner  for  the 
right  to  construct  a  railroad  over  the  land,  and  is  permitted  to  enter  upon  the 
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same,  and  expends  money  in  building  the  track,  in  good  faith,  on  the  owner's 
verbal  promise  to  convey,  and  such  party  otherwise  performs  or  offers  to 
perform  his  part  of  the  agreement,  such  performance  or  partial  performance 
will,  as  in  other  cases,  take  the  case  out  of  the  Statute  of  Frauds,  and  a  court 
of  equity  will  decree  a  specific  performance  of  the  agreement. 

3.  Same — in  case  of  a  mere  license  by  parol.  But  a  mere  parol  license 
to  construct  a  railway  track  over  the  land  of  another  is  within  the  Statute  of 
Frauds,  and  a  claim  of  right  under  such  license  can  not  be  enforced  in  equity, 
even  after  the  expenditure  of  a  large  sum  of  money  in  constructing  the  road 
and  track,  made  on  the  faith  of  it.  Such  a  license,  if  perpetual,  would  be 
to  create  an  interest  in  the  land,  which  can  not  be  granted  by  parol. 

4.  Estoppel — to  revoke  a  license  by  parol — after  the  expenditure  of 
money  on  the  faith  of  it.  Where  a  party,  under  a  mere  verbal  license  from 
the  owner,  enters  upon  the  land  of  another  and  constructs  a  railway  track 
over  the  same  without  objection  on  the  part  of  the  land  owner,  but  without 
any  agreement  for  compensation  or  as  to  the  duration  of  the  easement,  and 
no  guaranty  is  asked  or  given  as  to  the  length  of  time  the  right  of  way  shall 
be  enjoyed  or  any  agreement  not  to  remove  the  same,  the  land  owner  will  not 
be  estopped,  in  equity,  from  revoking  such  license,  even  after  the  expendi- 
ture of  money  in  constructing  the  road.  In  such  case  the  licensee  can  not 
claim  that  he  has  been  misled  or  deceived  by  the  licenser,  as  he  must  have 
known  that  such  a  license  was  revocable. 

5.  Specific  pekformance— must  be  of  a  contract.  Specific  perform- 
ance, as  an  equitable  remedy,  is  based  upon  the  existence  of  a  contract 
between  the  parties  to  the  suit,  or  between  those  through  whom  they  claim; 
and  when  it  was  settled  by  a  prior  action  at  law  that  no  such  contract  or 
promise  was  ever  made,  and  that  the  acts  done  and  claimed  as  in  performance, 
were  under  a  mere  parol  license,  no  specific  performance  can  be  decreed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county ;  the  Hon.  Amos  Watts,  Judge,  presiding. 

The  bill  of  complaint  exhibited  in  this  case  by  the  St.  Louis 
National  Stock  Yards,  in  the  circuit  court  of  St.  Clair  county, 
on  February  10,  1882,  sets  out  that  the  complainant,  being 
the  owner  of  United  States  survey  No.  627,  containing  four 
hundred  acres  of  land  adjacent  to  East  St.  Louis,  upon  which 
tract  its  stock  yards  were  situated,  was  desirous  of  having  a 
connecting  railway  track  as  near  as  might  be  to  the  East 
St.  Louis  stations  of  divers  railroads ;  that  the  Wiggins  Ferry 
25—112  Iiiii. 
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Company,  being  the  owner  of  land  between  said  survey  627 
and  said  railroads,  on  or  about  May,  1875,  offered  to  give 
complainant,  for  the  purpose  of  a  right  of  way  for  said  con- 
templated connecting  track,  a  strip  of  land  sixty  feet  wide, 
(part  of  said  ferry  company's  land,)  extending  from  complain- 
ant's survey  627  to  the  main  track  of  the  Wabash  railway,  on 
the  condition  that  complainant  would  locate  and  construct 
the  track  upon  the  ferry  company's  land  north  of  Stock  Yard 
avenue,  an  improved  highway  leading  from  the  stock  yards 
to  Front  street,  on  the  Mississippi  river,  at  East  St.  Louis, 
and  so  as  to  enable  the  ferry  company  to  lay  out  the  land 
between  Stock  Yard  avenue  and  the  proposed  track,  into  lots, 
of  sufficient  depth  for  manufacturing  purposes,  and  to  permit 
holders  of  lots  abutting  the  track  to  connect  therewith ;  that 
complainant  accepted  the  proposal  so  made,  and  thereupon, 
in  pursuance  of  the  agreement,  laid  out  a  sixty  feet  right  of 
way  upon  and  across  the  ferry  company's  land,  in  July,  1875, 
and  within  sixty  days  thereafter,  with  the  knowledge  and  con- 
sent of  such  company,  constructed  said  projected  connecting 
track  on  said  right  of  way ;  that  the  entire  length  of  the  con- 
necting track  was  three  thousand  one  hundred  and  fifty  feet, 
permanently  built,  at  a  cost  to  complainant  of  $12,000, — one 
thousand  seven  hundred  and  fifty  feet  of  it  being  upon  this 
right  of  way,  the  other  one  thousand  four  hundred  feet  being 
upon  complainant's  survey  627,  and  including  a  permanent 
bridge  built  across  Cahokia  creek ;  that  the  part  of  the  track 
upon  survey  627,  including  the  bridge,  cost  $7000  out  of  the 
total  of  $12,000,  and  would  not  have  been  built,  and  was  and 
is  of  no  use  to  complainant  without  the  other  one  thousand 
seven  hundred  and  fifty  feet,  each  being  a  necessary  part  of 
the  entire  connecting  track ;  that  ever  since  the  completion  of 
the  track,  in  the  fall  of  1875,  it  was,  with  the  knowledge  and 
acquiescence  of  the  ferry  company,  maintained  and  operated 
by  complainant,  for  more  than  five  consecutive  years ;  that 
in  1876  complainant  applied  to  the  ferry  company  for  a  deed 
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of  said  right  of  way,  and  the  latter  promised  to  make  it  as 
soon  as  it  could  have  a  survey  made  of  the  sixty  feet  wide 
strip,  and  thereafter,  on  a  subsequent  application,  refused 
to  make  a  deed;  that  on  April  17,  1881,  the  ferry  company 
commenced  suit  in  an  action  of  forcible  detainer,  against 
complainant,  to  recover  possession  of  the  middle  twenty  feet 
of  said  sixty  feet  wide  right  of  way,  one  thousand  seven  hun- 
dred and  fifty  feet  in  length,  containing  said  connecting  track, 
and  on  June  1,  1881,  the  ferry  company  made  a  lease  for  ten 
years  for  said  middle  twenty  feet,  for  $250  per  annum,  to  the 
East  St.  Louis  Connecting  Eailway  Company;  that  there- 
after the  ferry  company  recovered  judgment  in  the  forcible 
detainer  suit,  which  judgment  was  affirmed  by  the  Appellate 
and  Supreme  courts,  whereupon,  on  January  30,  1S82,  a  writ 
of  restitution  was  issued.  The  bill  prays  that  the  ferry  com- 
pany may  be  enjoined  in  the  premises,  that  it  be  required  to 
make  a  conveyance  of  the  right  of  way  to  complainant,  and 
that  the  lease  to  the  connecting  railway  company  be  cancelled. 
The  circuit  court,  on  the  hearing,  denied  the  relief  prayed  for, 
and  ordered  the  bill  to  be  dismissed.  On  appeal  to  the  Ap- 
pellate Court  for  the  Fourth  District,  the  decree  was  affirmed, 
and  complainant  appealed  to  this  court. 

Mr.  John  B.  Bowman,  Mr.  A.  S.  Wilderman,  and  Mr.  E.  F. 
Wingate,  for  the  appellant : 

The  forcible  detainer  suit  in  102  111.  514,  was  an  action  at 
law,  and  did  not  put  in  issue  any  of  complainant's  equities. 
Those  equities  were  not  and  could  not  be  adjudicated.  Wil- 
burn  v.  Haines,  53  111.  207. 

That  there  was  a  contract  between  the  parties  as  to  the 
right  of  way,  enforcible  in  equity,  appears  from  the  following 
cases:  Bohanan  v.  Bohanan,  96  111.  591;  Kurtz  v.  Hibner, 
55  id.  514;  Bright  v.  Bright,  41  id.  97;  Langston  v.  Bates, 
84  id.  524;  Borders  v.  Murphy,  78  id.  81;  Coles  v.  Pilkinton, 
L.  K.  19  Eq.  174;  11  Eng.  (Moak's  ed.)  768. 
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A  representation  made  by  one  party,  for  the  purpose  of 
influencing  the  conduct  of  the  other  party,  and  acted  on  by 
hiin,  will,  in  general,  be  sufficient  to  entitle  him  to  the  assist- 
ance of  a  court  of  equity.  Coles  v.  Pilkinton,  L.  E.  19  Eq. 
174;  Lojfus  v.  Maw,  3  Giff.  603;  Hammersley  v.  DeBill,  12 
C.  &  F.  62 ;  Pomeroy  on  Contracts,  sec.  126,  and  notes ; 
Williams  v.  Evans,  L.  K.  19  Eq.  574. 

The  expressing  of  the  terms  of  a  contract  inartificially  will 
not  prevent  its  enforcement,  if  the  intention  is  apparent  from 
the  whole  instrument.     Bull  v.  Bell,  4  Wis.  54. 

When  the  agreement  leaves  the  precise  location  of  the  land 
in  doubt,  but  the  parties  themselves  have  located  it  by  giving 
and  receiving  possession,  the  location  becomes  definite.  Park- 
hurst  v.  VanCourtland,  14  Johns.  15. 

A  right  of  way,  whether  by  condemnation  or  grant,  con- 
tinues during  user,  by  legal  implication.  Goddard  on  Ease- 
ments, 451. 

If  there  be  a  grant  by  a  land  owner  to  a  railroad,  for  the 
purpose  of  its  right  of  way,  or  where  the  land  had  been  taken 
for  such  a  purpose  by  the  exercise  of  the  right  of  eminent 
domain,  prior  to  the  adoption  of  the  present  constitution,  it 
would  seem  to  convey  to  the  railroad  company  the  fee  ;  but 
that  fee  would  be  a  base  or  qualified  fee,  just  like  the  fee  of 
a  street  of  a  city.  It  would  be  determinable  upon  the  cessa- 
tion of  its  use  for  the  purposes  of  the  grant  or  condemnation. 
Ferry  Co.  v.  Railway  Co.  94  111.  83 ;  Pierce  on  Eailroads,  130, 
157;  Norton  v.  Railway  Co.  9  Ch.  Div.  623;  S.  C.  26,  Eng. 
(Moak's  ed.)  394. 

A  license  is  irrevocable  if  the  licensee,  acting  on  the  per- 
mission granted,  has  executed  a  work  of  a  permanent  char- 
acter, and  has  incurred  expense  in  its  execution.  Goddard 
on  Easements,  471 ;  Russell  v.  Hubbard,  59  111.  335 ;  Balin- 
seifer  v.  Forbes,  74  111.  183 ;  Vegte  v.  Water  Power  Co.  4  C.  E. 
Greene,  153;  Wood  v.  Leadbitter,  15  M.  &  W.  838;  Swartz 
v.  Swartz,  19  Ind.  447;   Morawetz  on  Private  Corp.  sec.  82; 
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Railroad  Co.  v.  Thornton,  103  111.  187;  Bigelow  on  Estoppel, 
505 ;  2  Pomeroy's  Eq.  Jur.  sec.  802. 

There  was  such  possession  and  performance  of  the  contract 
as  to  take  the  case  out  of  the  Statute  of  Frauds.  Wheeler 
v.  Frankenthal,  78  111.  127;  Smith  v.  Yocum,  110  id.  145; 
Weaver  v.  Foyer,  79  id.  417;  Browne  on  Frauds,  sec.  448; 
Caldwell  v.  Carringtons  Heirs,  9  Pet.  103 ;  Williams  v.  Morris, 
95  U.  S.  457. 

Mr.  Charles  W.  Thomas,  for  the  appellee : 

Under  the  pleadings  in  this  case,  one  of  two  things,  only, 
can  be  done :  Either  the  specific  performance  of  a  contract 
to  convey  must  be  decreed,  or  the  Wiggins  Ferry  Company 
must  be  perpetually  enjoined  from  dispossessing  appellant,  on 
the  ground  that  such  an  act  would  be  the  fraudulent  revoca- 
tion of  a  license. 

There  can  be  no  specific  performance  of  a  contract  to  con- 
vey, because  it  has  been  adjudicated  that  the  supposed  con- 
tract to  convey  was  a  mere  license.  It  is  only  contracts  that 
courts  of  equity  will  specifically  enforce.  A  parol  promise 
to  convey,  where  the  promisee  takes  possession  and  makes 
valuable  improvements,  and  performs  or  offers  to  perform, 
may  be  enforced.  Such  are  the  cases  cited  by  appellant,  of 
Kurtz  v.  Hibner,  55  111.  514,  Bright  v.  Bright,  41  id.  87, 
Smith  v.  Yocum,  110  id.  142,  and  Bohanan  v.  Bohanan,  96 
id.  591. 

While  a  court  of  equity  may  restrain  the  exercise  of  a  legal 
right  when  inequitable  and  against  conscience,  it  will  not,  as 
a  general  thing,  enforce  affirmative  promises  which  were  never 
made.      Weaver  v.  Poyer,  79  111.  417. 

A  court  of  equity  will  not,  by  injunction,  place  a  party  in 
possession  of  land  from  which  he  has  already  been  ousted. 
Wangelin  v.  Goe,  50  111.  459. 

The  writer  has  been  unable  to  find  a  case  where  a  mere 
licensee  was,  after  a  revocation,  afforded  any  affirmative  relief 
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in  the  shape  of  a  conveyance.  In  the  following  cases,  cited 
by  Bingham  in  his  work  on  the  Sale  of  Keal  Property,  (chap. 
Ill,  sec.  1,)  no  attempt  at  affirmative  relief  is  disclosed: 
Yeakle  v.  Jacobs,  33  Pa.  St.  376;  Cook  v.  Stearns,  11  Mass. 
533;  Mumfordv.  Whitney,  15  Wend.  380;  Otis  v.  Hall,  3 
Johns.  450;  Chandler  v.  Duane,  10  Wend.  563;  Stevens  v. 
Stevens,  11  Mete.  251;  Foot  v.  Railroad  Co.  23  Conn.  214; 
Selden  v.  Canal  Co.  29  N.  Y.  633 ;  Heivlins  v.  Shippam,  5 
B.  &  C.  232 ;  Pierrepont  v.  Barnard,  6  N.  Y.  679 ;  Miller  v. 
Railroad  Co.  6  Hill,  61 ;  Moulton  v.  Faught,  4  Me.  298  ;  Wood- 
ward v.  Seely,  11  111.  157. 

A  parol  license  to  operate  a  line  of  railroad  over  the  land 
of  another,  is  within  the  Statute  of  Frauds.  Browne  on  the 
Statute  of  Frauds,  sees.  28,  29,  30 ;  Benedict  v.  Benedict,  5 
Day,  464. 

There  can  be  no  estoppel  here,  for  the  reason  there  has 
been  no  fraud  or  deception  practiced.  Appellant  has  not  in 
any  manner  been  misled  or  fraudulently  induced  to  build  a 
road  over  the  lands  of  the  ferry  company  by  any  promise  of 
any  future  conveyance. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  arrangement  under  which  the  embankment  and  rail- 
road track  in  question  were  constructed,  was  made  with  S.  C. 
Clubb,  the  superintendent  of  the  Wiggins  Ferry  Company. 
Question  is  made  as  to  what  was  the  character  of  that  arrange- 
ment, it  being  contended  on  the  side  of  the  appellant  that  it 
was  a  contract  of  sale  of  the  right  of  way.  But  that  we  do 
not  regard  as  now  an  open  question,  under  the  decision  of 
this  court  in  the  action  of  forcible  detainer  referred  to  in  the 
bill  which  was  brought  by  the  ferry  company,  against  the 
appellant,  wherein  it  recovered  judgment  for  the  possession 
of  this  railroad  track,  and  which  came  before  this  court  on 
appeal  from  the  Appellate  Court  for  the  Fourth  District, 
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(See  St.  Louis  National  Stock  Yards  v.  Wiggins  Ferry  Co.  102 
111.  514.)  We  there  held  that  it  was  a  controverted  question 
of  fact,  in  the  case  before  the  Appellate  Court,  whether  such 
agreement  was  a  contract  of  sale  of  the  right  of  way,  or  but 
a  mere  license,  and  that  it  must  be  taken  that  that  court  had 
determined  it  to  be  a  license,  which  was  a  finding  of  fact  that 
was  conclusive  upon  the  Supreme  Court,  and  leaving  as  the 
only  question  for  its  decision,  whether  the  ferry  company  was 
estopped  from  revoking  the  license,  and  if  so,  whether  the 
estoppel  could  be  made  available  in  the  action  at  law.  Only 
the  latter  branch  of  the  question  was  decided, — that  such  an 
estoppel  could  not  be  availed  of  in  an  action  at  law,  but  only 
in  a  suit  in  equity, — and  the  judgment  was  affirmed,  without 
in  any  way  passing  upon  whether  there  was  such  an  estoppel 
in  this  case  or  not.  We  must  take  it,  then,  as  an  adjudicated 
fact  not  liable  to  be  controverted  again,  that  there  was  here 
but  a  mere  license  to  construct  this  railroad  track,  and  the 
question  presented  for  determination  is,  whether,  under  the 
circumstances  of  this  case,  after  the  execution  of  the  license 
by  the  construction  of  the  railway  track  at  a  considerable 
expenditure  of  money,  the  ferry  company  is  estopped  from 
revoking  the  license. 

The  proofs  show  that  the  railway  track  in  question  was 
constructed  in  pursuance  of  an  arrangement  made  with  S.  C. 
Clubb,  the  superintendent  of  the  Wiggins  Ferry  Company,  in 
the  manner  and  at  the  cost  as  stated  in  the  bill ;  that  Clubb 
had  no  authority  to  execute  any  agreement  or  writing  pertain- 
ing to  the  ferry  company's  real  estate,  but  in  all  cases  where 
there  were  deeds  or  leases  to  be  executed,  they  were  executed 
by  the  president  and  secretary  of  the  company,  under  its  seal ; 
that  appellant  first  made  survey  of  a  line  for  the  track,  which 
was  not  satisfactory  to  Clubb,  and  at  his  instance  the  line 
was  changed  to  meet  his  approval,  and  so  as  to  run  about 
two  hundred  and  fifty  feet  north  of  and  parallel  with  Stock 
Yard  avenue.     The  track  was  built  upon  an  embankment, 
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which  at  first  was  made  only  three  feet  high,  but  the  next 
year  or  the  year  after  was  raised  three  feet  higher,  because 
of  danger  from  overflow.  The  track  was  first  laid  with  iron 
rails,  and  was  afterward  relaid  with  steel  rails.  The  track 
was  put  down  as  a  permanent  track,  and  well  built,  with  a 
permanent  bridge  across  Cahokia  creek.  On  May  6,  1875, 
prior  to  the  making  of  this  arrangement  with  Clubb,  he  signed, 
as  superintendent,  a  writing  giving  authority  to  appellant  to 
construct  a  sewer  from  its  stock  yards,  across  the  land  of  the 
Wiggins  Ferry  Company,  to  the  Mississippi  river.  On  May 
24,  1878,  the  Wiggins  Ferry  Company,  by  its  deed,  executed 
in  its  behalf  by  S.  C.  Clubb,  its  president,  under  its  corporate 
seal,  and  attested  by  its  secretary,  conveyed  to  the  Wabash 
railway  company  a  strip  of  land  one  foot  wide,  in  bounding 
which  it  was  described  as  extending  from  the  south  line  of 
the  town  of  Brooklyn,  southwardly,  "to  a  line  thirty  feet 
northwardly  from  and  parallel  to  the  center  line  of  a  rail- 
road track,  defined  on  the  plat  hereto  attached  as  stock  yard 
company's  track  to  stock  yards."  That  named  track  is  the 
connecting  track  located  on  the  land  in  dispute. 

It  appears  that  at  the  time  of  the  giving  of  the  license  by 
Clubb,  (June  19,  1875,)  appellant  was  in  negotiation  with  the 
Connecticut  Land  Company,  which  owned  United  States  sur- 
vey 626,  for  a  right  of  way  sixty  feet  wide  over  that  survey, 
south  of  Stock  Yard  avenue,  which  negotiation  had  proceeded 
to  the  setting  of  a  price  by  the  company  upon  the  land,  which 
appellant  was  considering,  and  the  connections  at  the  other 
end,  and  that  survey  626  was  all  sold  to  railroad  companies 
other  than  named  in  the  bill,  prior  to  1880,  and  subsequent 
to  June  19,  1875. 

The  evidence  on  the  part  of  appellant  tends  to  show  that 
in  giving  the  license  there  was  in  view  the  benefit  of  the 
connecting  track  to  the  ferry  company  in  having  lots  of  two 
hundred  and  fifty  feet  in  depth  running  back  from  Stock  Yard 
avenue  to  the  track,  which  might  be  valuable  for  manui'ac- 
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turing  purposes.  The  embankment  and  connecting  railway 
track  were  constructed,  at  considerable  cost,  upon  the  faith 
of  the  license  from  Clubb,  and  although  he  was  without 
authority  to  dispose  of  the  ferry  company's  lands,  it  must  be 
taken,  under  the  proofs,  that  the  track  was  constructed  and 
operated  with  the  knowledge  and  acquiescence  of  the  com- 
pany, and  there  is  evidence  tending  to  show  that  anticipated 
benefit  to  the  ferry  company's  land,  from  having  lots  to  abut 
on  the  connecting  track,  somewhat  entered  into  the  consider- 
ation for  giving  the  license.  The  circumstances  might  well, 
under  the  decisions  of  some  courts,  constitute  an  estoppel 
in  pais  against  the  revocation  of  the  license,  on  the  ground 
that  to  revoke  it  would  be  a  fraud,  after  such  an  expenditure 
of  money  upon  the  faith  of  the  license,  and  there  would  be 
compelled  specific  performance,  by  deed  of  the  right  of  user, 
as  of  a  contract  in  part  executed.  But  there  was  a  contrary 
rule  established  in  this  State  in  the  case  of  Woodward  v. 
Seely,  11  111.  157,  where  it  was  decided  that  a  license  coupled 
with  an  interest  in  land  must  be  in  writing ;  that  a  license 
perpetually  to  overflow  one's  land  would  create  an  interest  in 
the  land,  and  the  license  could  not  be  granted  by  parol ;  that 
a  court  of  equity  would  not  enforce  a  parol  license  to  over- 
flow the  lands  of  the  licenser,  even  in  favor  of  a  party  who 
had  acted  in  good  faith  upon  the  parol  license,  and  made 
valuable  improvements  upon  his  own  land,  which  would  be- 
come worthless  if  the  license  was  revoked.  That  was  the 
case  where  an  upper  proprietor  had  induced  another  party  to 
purchase  a  water  privilege  immediately  below,  and  improve 
it  by  the  erection  of  a  mill,  at  a  cost  of  some  $5000,  upon  a 
parol  promise  that  he  might  overflow  the  land  of  the  upper 
proprietor.  After  the  purchase  of  the  land  and  erection  of 
the  mill  below,  the  licenser  revoked  the  parol  license,  and 
he  was  sustained,  in  equity,  in  so  doing,  although  the  lower 
mill  was  worthless  without  the  privilege  of  overflow.  It  was 
admitted  there  was  a  conflict  in  the  authorities,  and  after  a 
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review  of  them  to  quite  an  extent,  the  court  arrived  at  the 
decision  it  did,  as  upon  principle.  It  was  there  said:  "It 
makes  no  difference  that  the  complainants  may  have  acted 
upon  the  parol  license,  and  erected  valuable  buildings,  which 
will  become  worthless  in  case  the  license  is  revoked, — before 
acting  so  imprudently  they  should  have  acquired  permission 
by  deed  to  overflow  the  land  of  the  defendants.  Nor  can  the 
complainants  call  upon  a  court  of  equity  to  enforce  the  license 
upon  the  ground  that  they  have  made  valuable  improvements, 
and  expended  their  money,  relying  in  good  faith  upon  it." 
It  was  thought  not  to  be  like  the  case  of  a  parol  purchase  of 
land,  where,  upon  part  performance,  a  court  of  equity  will 
depart  from  the  Statute  of  Frauds,  and  compel  the  vendor 
who  has  received  the  purchase  money  to  make  a  title  to 
the  land ;  that  to  enforce  the  license  there,  would  be  a  still 
further  departure  from  the  statute,  by  extending  a  doctrine 
originally  of  doubtful  propriety. 

Russell  v.  Hubbard,  59  111.  335,  where  an  owner  had  given 
verbal  permission  to  use  the  brick  wall  of  his  house  for  the 
purpose  of  attaching  thereto  a  new  brick  building  to  be  erected 
on  the  line  of  an  adjacent  lot,  and  the  new  house  was  built 
of  brick  and  attached  to  the  wall  of  the  other,  as  permitted, 
and  it  was  held  the  party  giving  the  license  was  estopped 
from  its  revocation  by  reason  of  its  being  executed,  seems 
somewhat  at  variance  with  Woodward  v.  Seely,  but  does  not 
profess  to  overrule  or  question  it.  In  Kamphouse  v.  Gafftier, 
73  111.  453,  we  said  Russell  v.  Hubbard  must  either  be  limited 
to  cases  of  party  walls,  or  be  considered  as  overruled ;  and  in 
Forbes  v.  Balenseifer,  74  111.  183,  it  is  rather  intimated  that 
Russell  v.  Hubbard  is  to  be  limited  to  the  particular  facts  of 
that  case.  Woodward  v.  Seely  has  never  been  overruled  or 
directly  questioned  by  this  court,  that  we  are  aware  of,  and 
we  think  it  must  govern  this  case.  It  has  stood  so  long  as 
the  rule  in  this  State  that  we  are  disposed  to  adhere  to  it, 
without  entering  upon  consideration  of  whether  or  not  it 
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might  be  the  proper  one  to  adopt  were  the  question  now  an 
original  one  before  this  court. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Walker,  Dickey  and  Craig,  JJ.,  dissenting. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Mr.  Justice  Mulkey  :  After  a  very  careful  reconsideration 
of  this  case  a  majority  of  the  court  adhere  to  the  conclusion 
reached  upon  the  former  hearing,  as  expressed  in  the  opinion 
already  filed  in  it. 

The  case  of  Woodward  v.  Seely,  11  111.  157,  can  not  be 
distinguished  from  the  present  one,  and  the  authority  of  that 
case,  standing,  as  it  does,  in  line  with  the  decided  weight  of 
authority,  has  been  too  long  recognized  by  this  court  as  a 
correct  exposition  of  the  law  upon  the  question  involved,  to 
be  now  overruled  without  any  special  reason  for  doing  so. 
A  contrary  conclusion  can  not  be  placed  upon  any  grounds, 
however  plausible,  which  are  not  fully  met  by  the  Woodward- 
Seely  case,  and  many  others  adopting  the  same  view  of  the 
law.  Moreover,  the  conclusion  reached  is  in  harmony  with 
other  well  settled  principles  of  law.  The  contrary  view  is 
not.  The  right  to  build  a  railroad  track  and  operate  it  upon 
the  land  of  another  is  an  interest  in  land  which  can  only 
pass  by  grant,  and  an  agreement  to  convey  such  a  right,  if 
not  in  writing,  is  clearly  within  the  Statute  of  Frauds.  If, 
however,  a  party,  verbally  contracting  for  such  right,  enters 
upon  the  land  and  expends  money  in  building  the  track,  upon 
the  faith  of  the  owner's  verbal  promise  to  convey,  and  he 
otherwise  performs  or  offers  to  perform  his  part  of  the  agree- 
ment, such  performance  or  partial  performance  will,  as  in 
other  cases,  take  the  case  out  of  the  statute,  and  a  court  of 
equity  will  decree  a  specific  performance  of  the  agreement ; 


396  Nat.  Stock  Yards  v.  Wiggins  Ferry  Co. 

Additional  opinion  of  the  Court. 

but  in  this  case  we  start  out  with  the  proposition  conceded 
there  was  neither  a  conveyance  nor  a  promise  to  convey. 
Specific  performance,  as  an  equitable  remedy,  by  its  very 
terms  presupposes  the  existence  of  a  contract  between  the 
parties  to  the  controversy,  or  between  those  through  whom 
they  claim,  for  it  were  absurd  to  talk  of  the  specific  perform- 
ance of  an  agreement  that  has  no  existence.  In  the  case 
before  us  it  has  been  solemnly  adjudicated  that  the  railroad 
track  in  question  was  not  constructed  under  any  contract, 
promise  or  agreement  on  the  part  of  the  Wiggins  Ferry  Com- 
pany to  convey  the  right  of  way  to  the  appellant,  and  that  in 
building  the  track  the  latter  was  acting  under  a  mere  license. 
It  follows,  therefore,  that  so  much  of  appellant's  argument 
as  is  based  upon  the  assumption  there  was  such  an  agree- 
ment, is  not  warranted  by  the  record,  and  as  this  assumption 
has  no  foundation  in  fact,  the  argument  based  upon  it  must 
necessarily  fail. 

The  only  material  question  in  this  suit  not  settled  by  the 
former  case  between  the  parties,  (reported  in  102  111.  514,) 
is,  whether  conceding,  as  we  must,  appellant  entered  appel- 
lee's premises  and  built  the  track  in  question  under  a  mere 
parol  license  from  the  Wiggins  Ferry  Company,  the  latter  has 
at  any  time  been  guilty  of  such  conduct  as  to  estop  it  from 
asserting  its  right  to  the  possession  of  the  land  upon  which 
the  track  is  built.  If  any  such  estoppel  exists,  it  is  what 
is  known  as  an  estoppel  in  pais,  and  consists  in  appellee 
having  said  or  done  something  whereby  appellant  has  been 
misled  to  its  injury  if  the  license  is  revoked.  Now,  it  is  clear 
that  outside  of  the  fact  of  revoking  the  license  there  is  no 
ground  for  the  claim  that  appellant  has  in  any  way  been  de- 
ceived or  misled  by  appellee.  Permission  was  given  to  build 
the  track  at  the  place  it  was  built,  and  it  was  probably  built 
about  as  both  parties  supposed  it  would  be.  No  deception 
was  practiced,  so  far  as  we  can  perceive,  by  either  of  the  par- 
ties, and  none  has  been  suggested.     It  was  a  plain,  common 
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business  transaction.  No  compensation  on  the  one  hand  was 
asked  for  the  right  of  way,  nor  was  any  guaranty  asked  on  the 
other  side  as  to  the  length  of  time  this  right  of  way  should 
be  enjoyed.  Probably  both  parties  supposed  the  operation 
of  the  road  would  be  mutually  beneficial,  and  that  that  would 
be  ample  security  against  appellee  revoking  the  license  on 
the  one  hand,  and  against  appellant  removing  its  track  on 
the  other.  If  appellant  saw  proper,  as  it  did,  to  enter  upon 
appellee's  land  and  spend  money  in  constructing  its  track, 
upon  a  mere  parol  license,  which,  as  matter  law,  it  is  con- 
clusively presumed  to  have  known  was  revocable  at  the  pleas- 
ure of  appellee,  it  was  its  own  folly.  The  case  in  this  respect 
does  not  differ  in  principle  from  any  other  where  the  licensee 
has  expended  money  in  connection  with  his  entry  upon  land 
of  the  licenser.  Indeed,  this  most  generally  occurs.  Sup- 
pose, under  the  circumstances,  appellant  had  concluded  it 
was  to  its  interest  to  take  up  the  track  altogether,  it  unques- 
tionably would  have  had  the  right  to  do  so,  however  much 
appellee  may  have  been  injured  in  consequence  of  it.  On 
principle  it  would  seem  there  ought  to  be  some  mutuality  in 
this  respect.  The  only  thing  about  which  appellant  can  have 
the  slightest  pretence  for  the  charge  that  it  has  been  misled 
to  its  injury,  is  the  bare  fact  that  appellee  has  exercised  the 
right  of  revocation,  when  it  was,  perhaps,  thought  it  never 
would.  It  is  hardly  accurate,  under  the  circumstances,  to 
say  appellant  was  misled,  for  unless  the  mere  grant  of  the 
license  to  build  the  track  was  an  implied  undertaking  to 
never  exercise  the  right  of  revocation,  appellant  was  not  war- 
ranted in  assuming  appellee  would  never  exercise  such  right, 
and  if  appellant's  expectations  in  this  respect  have  not  been 
realized,  it  was  simply  disappointed,  rather  than  deceived, 
by  the  revocation.  To  say  that  the  license  is  irrevocable 
because  the  thing  permitted  to  be  done  necessarily  involved 
the  expenditure  of  money,  would  be  going  beyond  the  most 
extreme  views  on  the  subject,  and  make  most  licenses  irrevo- 
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cable.  The  practical  effect  of  such  a  doctrine  would  be  to 
make  most  licenses  conveyances  of  an  interest  in  land  by 
mere  estoppel  in  pais.  Ultra  as  this  view  manifestly  is,  if 
we  stop  short  of  it  the  present  appeal  can  not  be  maintained. 
Such  a  decision  would  establish  the  rule  that  all  licenses 
founded  upon  a  valuable  consideration,  or  necessarily  involv- 
ing the  expenditure  of  money,  would  be  irrevocable,  which 
would  practically  destroy  the  distinction  between  a  license 
and  a  grant.  To  go  to  this  extent  would  be  to  overrule  all 
this  court  has  ever  said  on  the  subject,  and  place  it  in  direct 
antagonism  with  the  overwhelming  current  of  authority.  This 
we  are  not  prepared  to  do. 

Rehearing  denied. 


The  Pennsylvania  Company 

v. 

Albert  Frana. 

Filed  at  Ottawa  November  17,  1884. 

1.  Negligence — care  required  of  persons  crossing  railroad  track.  It 
is  the  duty  of  a  person  about  to  cross  a  railroad  track,  to  approach  cautiously, 
and  endeavor  to  ascertain  if  there  is  present  danger  in  crossing;  and  when 
the  railroad  track  and  crossing  are  so  situated  that  the  approach  of  a  train 
can  not  be  seen,  it  may  be  the  duty  of  a  person  about  to  cross,  to  stop  and 
look,  to  ascertain  if  a  train  is  coming. 

2.  Same — whether  proper  care  exercised — a  question  of  fact — of  instruc- 
tions in  respect  thereto.  It  is  a  question  of  fact  for  the  jury  to  determine, 
from  the  evidence,  whether  a  person  receiving  an  injury  from  the  alleged 
negligence  of  another,  and  who  sues  to  recover  therefor,  has  exercised  proper 
care  and  caution  on  his  part,  and  not  one  of  law.  It  is  not  for  the  court  to 
tell  the  jury  that  certain  facts  constitute  negligence,  and  an  instruction  so 
telling  the  jury  is  erroneous. 

3.  In  an  action  against  a  railway  company,  the  court  was  asked  by  the 
defendant  to  instruct  that  if  the  jury  believed,  from  the  evidence,  that  the 
plaintiff  "could  have  discovered  the  approach  of  defendant's  train,  and  avoided 
the  injury  in  question  by  having  stopped  his  mule  before  driving  upon  the 
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track,  and  looking  and  listening  for  the  approach  of  said  train,  then  he  can 
not  recover  in  this  case,  unless,"  etc.:  Held,  properly  refused,  as  it  virtually 
took  the  question  of  fact  (plaintiff's  care  or  negligence)  from  the  jury. 

4.  In  the  same  case  the  defendant  asked  the  court  to  instruct  the  jury 
"that  those  in  charge  of  the  train  which  collided  with  the  plaintiff  were  not 
bound  to  stop  the  same  in  anticipation  that  plaintiff  might  drive  upon  the 
track,"  which  the  court  refused:  Held,  properly  refused,  as  invading  the 
province  of  the  jury,  and  taking  the  question  of  negligence  from  them. 

5.  There  may  be  cases  where  a  railroad  company  or  its  servants  would  be 
under  no  obligation  whatever  to  stop  its  train,  and  on  the  other  hand  there 
may  be  cases  where  a  failure  to  do  so  would  be  gross  negligence.  Whether  it 
is,  or  not,  in  a  particular  case,  is  a  question  exclusively  for  the  jury  to  deter- 
mine, from  the  evidence. 

6.  An  instruction  which  merely  informs  the  jury  that  what  a  person,  on 
approaching  a  railroad  crossing,  should  do  in  order  to  exercise  ordinary  care 
for  his  safety,  and  what  should  be  done  in  operating  a  railway  in  order  to 
exercise  the  same  degree  of  care  for  the  safety  of  others,  is  a  question  of  fact 
for  the  jury  to  determine,  from  the  evidence,  is  substantially  good,  and  there 
is  no  error  in  giving  the  same  in  an  action  against  a  railroad  company,  to 
recover  damages  arising  from  a  collision  at  a  crossing  in  a  public  street. 

7.  Same — defence  that  the  person  injured  was  aiding  in  the  violation  of 
an  ordinance.  The  fact  that  a  plaintiff  injured  by  a  collision  with  a  passing 
train  of  a  railroad  company,  was,  at  the  time  of  the  accident,  in  the  employ- 
ment of  a  lumber  firm  who  kept  more  than  ten  thousand  feet  of  lumber 
stored  in  one  place  without  a  permit,  in  violation  of  a  city  ordinance,  is  no 
defence  to  an  action  against  the  railroad  company  to  recover  for  the  injury 
caused  by  its  negligence,  and  evidence  of  such  facts  can  not  have  any  legiti- 
mate bearing  on  the  question  of  negligence,  or  the  defendant's  liability.  Even 
a  violator  of  the  ordinance  is  entitled  to  the  same  protection  as  any  other 
citizen. 

8.  Allegations  and  proofs— must  correspond.  If  the  negligence  of 
a  defendant  in  a  suit  for  an  injury  is  established  by  the  evidence,  that  evi- 
dence must  necessarily  have  been  confined  to  the  averments  of  the  declara- 
tion, as  negligent  acts  not  averred  in  the  declaration  can  not  be  proven. 

9.  Instructions — as  explaining  the  reason  for  refusing  others  asked. 
The  court  gave  the  jury  an  instruction  on  its  own  motion,  in  the  first  part  of 
which  was  stated  the  reason  why  certain  instructions  were  refused:  Held, 
that  this  was  not  a  proper  subject  for  the  consideration  of  the  jury,  but  as  the 
instruction  could  not  have  affected  the  verdict,  the  giving  of  it  was  no  ground 
for  reversal. 

10.  Same — instruction  construed,  as  whether  leaving  jury  to  determine 
applicability  of  an  ordinance.  In  an  action  to  recover  for  a  personal  injury 
caused  by  negligence,  the  court  instructed  the  jury  that  if  the  plaintiff,  while 
exercising  ordinary  care  to  avoid  the  injury,  was  injured  by  the  negligence  of 
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the  defendant,  as  charged  in  the  declaration,  they  should  find  for  the  plaintiff. 
One  count  of  the  declaration  charged  the  defendant  with  negligence  in  failing 
to  have  a  flagman  at  the  place  of  the  accident,  in  violation  of  an  ordinance  of 
the  city  of  Chicago.  Held,  that  the  words,  "as  charged  in  the  declaration," 
did  not  leave  it  to  the  jury  to  determine  the  applicability  of  the  ordinance  to 
the  circumstances  of  the  case,  and  that  the  instruction  was  a  proper  one. 

11.  Same — whether  the  jury  are  told  they  may  give  punitive  damages — 
in  an  action  for  personal  injury  from  negligence.  In  case  against  a  railway 
corporation  for  negligence  resulting  in  a  personal  injury,  the  court  instructed 
the  jury  that  if  they  found  for  the  plaintiff,  then,  in  fixing  the  damages, 
they  should  take  into  consideration  all  the  circumstances  as  disclosed  by  the 
evidence,  "such  as  the  circumstances  attending  the  injury."  There  was  no 
evidence  given  to  authorize  exemplary  damages,  and  none  were  claimed  by 
the  plaintiff:  Held,  that  the  instruction  was  not  open  to  the  objection  that 
it  authorized  the  jury  to  give  punitive  damages  under  the  circumstances,  and 
could  not  have  misled  the  jury. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  brought  by  Albert  Frana,  against  the 
Pennsylvania  Company,  to  recover  for  a  personal  injury  re- 
ceived by  the  plaintiff  while  attempting  to  cross  the  railroad 
track  of  the  defendant  with  a  wagon  and  team,  attributing 
the  accident  to  the  alleged  negligence  of  the  defendant's  ser- 
vants in  the  management  of  its  train.  A  judgment  in  favor 
of  the  plaintiff  in  the  trial  court  was  affirmed  in  the  Appellate 
Court,  and  the  defendant  brings  the  cause  to  this  court  on 
his  further  appeal. 

Messrs.  Willard  &  Driggs,  for  the  appellant : 
Appellee's  employers  were  guilty  of  negligence  in  two  re- 
spects, viz: 

First — In  keeping  their  lumber  yard  at  the  place  in  ques 
tion  without  a  permit  from  the  city  council,  as  required   oy 
ordinance.      The  failure  of  any  person  to  perform  a   duty 
imposed  by  legal  authority  is  prima  facie  negligence.     Kail- 
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way  Co.  v.  Loomis,  13  111.  548 ;  Railway  Co.  v.  Terhune,  50 
id.  151 ;  Welch  v.  Lauder,  75  id.  93;  Railway  Co.  v.  Berlink, 
2  Bradw.  427 ;    Shearman  &  Redfield  on  Negligence,  sec.  39. 

Second — Appellee's  employers  were  guilty  of  negligence  in 
piling  their  lumber  so  high  on  the  north-east  corner  of  the 
yard  as  that  drivers  of  their  wagons  coming  from  the  west, 
and  drivers  of  trains  from  the  south,  could  not  see  each  the 
other  approach  to  the  point  of  crossing  at  said  corner.  Rail- 
road Co.  v.  Payne,  49  111.  499 ;  Railway  Co.  v.  Larmon,  67  id. 
68 ;  Railway  Co.  v.  Ma.rjield,  72  id.  95 ;  Railroad  Co.  v.  Hill' 
mer,  id.  235;  Railway  Co.  v.  Smith,  78  id.  112;  Railroad  Co. 
v.  Lee,  87  id.  454 ;  Railiuay  Co.  v.  Pennell,  94  id.  448. 

The  negligent  conduct  of  appellee's  employers,  as  aforesaid, 
is  chargeable  to  the  appellee  himself. 

The  plaintiff  unnecessarily  and  voluntarily  placed  himself 
in  known  danger.  In  such  case  he  can  not  recover  compen- 
sation for  an  injury.  Railway  Co.  v.  Gretzner,  46  111.  755 ; 
Railway  Co.  v.  Bell,  70  id.  102;  Railway  Co.  v.  Harwood,  80 
id.  88;  Railway  Co.  v.  Hetherington,  83  id.  510;  Railway  Co. 
v.  Hart,  87  id.  529 ;  Railway  Co.  v.  Dimick,  96  id.  42 ;  Rail- 
way Co.  v.  Garland,  8  Bradw.  571. 

A  railway  company  will  not  be  held  liable  for  an  injury  for 
failing  to  place  a  flagman  at  points  not  required  by  law  or 
common  usage.  Beislegel  v.  Railroad  Co.  40  N.  Y.  9;  Weber 
v.  Railroad  Co.  58  id.  451 ;  Welsch  v.  Railway  Co.  72  Mo. 
451 ;  Kenney  v.  Crocker,  18  Wis.  74. 

Railway  trains  have  the  preference  or  prior  right  to  pas- 
sage, and  it  is  the  duty  of  persons  in  charge  of  vehicles  drawn 
by  animal  power  to  give  way  to  cars  propelled  by  steam  power. 
Railroad  Co.  v.  Lee,  87  111.  454;  Hugan  v.  Railway  Co.  15 
N.  Y.  380;  Wilbrand  v.  Raihvay  Co.  3  Bosw.  314;  Common- 
icealth  v.  Temple,  14  Gray,  69 ;  McCarty  v.  State,  37  Miss. 
411  ;  Zimmerman  v.  Railroad  Co.  71  Mo.  476;  Railroad  Co. 
v.  Damerell,  81  111.  450 ;  Pierce  on  Railroads,  342. 

26r-H2  iLIi. 
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Mr.  James  Frake,  and  Mr.  Charles  E.  Pickard,  for  the 
appellee,  after  stating  the  facts,  made  the  following  points : 

The  plaintiff  was  bound  to  exercise  only  ordinary  care. 
Railroad  Co.  v.  Grimes,  13  111.  585  ;  Stratton  v.  Horse  Railway 
Co.  95  id.  25. 

What  constitutes  such  ordinary  care,  and  what  is  an  ab- 
sence of  ordinary  care  on  the  part  of  the  defendant,  is  a 
question  of  fact,  to  be  determined  by  the  jury  from  all  the 
circumstances  of  the  case,  as  disclosed  by  the  evidence.  Rail- 
road Co.  v.  Haivorth,  39  111.  346 ;  Kolb  v.  O'Brien,  86  id.  210 ; 
Garland  v.  Railway  Co.  8  Bradw.  571 ;  Sclvmidt  v.  Railway 
Co.  83  111.  405;  Railway  Co.  v.  Donahue,  75  id.  106;  Rail- 
way Co.  v.  Ryan,  70  id.  211 ;  McClelland  v.  Mitchell,  82  id. 
35 ;  Johnson  v.  Smalhvood,  88  id.  73. 

The  absence  of  the  flagman  was,  at  the  time  and  under  the 
circumstances,  gross  negligence  on  the  part  of  appellant, 
because  required  at  that  point  by  city  ordinance,  and  because 
required  at  the  point,  under  the  circumstances,  as  a  matter 
of  ordinary  and  usual  precaution  on  the  part  of  the  company. 
Railway  Co.  v.  Dunn,  78  111.  197;  Kinney  v.  Crocker,  18  Wis. 
74;   Welsch  v.  Railway  Co.  72  Mo.  451. 

Even  if  it  were  no  part  of  the  flagman's  duty  to  flag  appel- 
lee, yet  his  omission  to  do  so  was  negligence,  as  he  had  always 
done  so  before,  and  his  absence  was  a  tacit  representation 
that  all  was  right,  and  virtually  an  invitation  to  come  upon 
the  track,  hunt  v.  Railway  Co.  1  L.  E.  Q.  B.  277 ;  Stapley 
v.  Railway  Co.  1  L.  B.  (Ex.)  21. 

The  absence  of  the  flagman,  upon  whose  presence,  when 
a  train  was  approaching,  Frana  had  been  taught  to  rely,  ex- 
cused him  from  stopping,  in  addition  to  looking  and  listening, 
— that  is,  rendered  it  unnecessary  at  the  time  as  a  constituent 
factor  in  "ordinary  care"  and  "due  diligence."  Railroad  Co. 
v.  Tuplett,  38  111.  483;  Railroad  Co.  v.  Lee,  87  id.  454? 
Railroad  Co.  v.  Hillmer,  72  id.  235. 
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Even  if  appellee  were  negligently  upon  the  track,  yet  if  by 
the  exercise  of  ordinary  care  and  diligence  the  servants  of 
appellant  could  have  seen  him  in  time  to  have  stopped  the 
train  and  thus  have  avoided  the  accident,  a  failure  to  thus 
stop  the  train  would  render  appellant  liable.  Railway  Co.  v. 
Kellam,  92  111.  245  ;  Springall  v.  Ball,  4  F.  &  F.  472 ;  Harlan 
v.  Railway  Co.  65  Mo.  22. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

No  question  is  made  in  regard  to  the  admission  or  exclusion 
of  evidence.  The  only  question,  therefore,  to  be  considered 
is,  whether  the  law  governing  the  case  was  properly  given  to 
the  jury  by  the  instructions  of  the  court. 

The  court  gave  two  instructions  on  behalf  of  the  plaintiff, 
and  they  are  both  claimed  to  be  erroneous.  The  first  in 
substance  directed  the  jury  that  if  they  believed,  from  the 
evidence,  that  the  plaintiff,  while  exercising  ordinary  care 
to  avoid  the  injury,  was  injured  by  the  negligence  of  the  de- 
fendant, as  charged  in  the  declaration,  they  will  find  for  the 
plaintiff.  The  second  count  of  the  declaration  charged  the 
defendant  with  negligence  in  failing  to  have  a  flagman  at 
the  place  of  the  accident,  in  violation  of  an  ordinance  of  the 
city  of  Chicago,  and  it  is  claimed  that  the  words  of  the  in- 
struction, "as  charged  in  the  declaration,"  left  the  jury  to 
determine  the  applicability  of  the  ordinance  to  the  circum- 
stances of  the  case.  We  think  this  is  a  misapprehension  of 
the  meaning  of  the  instruction.  Whether  the  railroad  was 
required  to  keep  a  flagman  at  the  place  of  the  accident,  whose 
duty  it  was  to  flag  persons  who  attempted  to  cross  the  track, 
was  not  alluded  to  or  mentioned  in  the  instruction.  If  the 
negligence  of  the  defendant  was  established  by  the  evidence, 
that  evidence  was  necessarily  confined  to  the  averments  of 
the  declaration,  as  negligent  acts  not  averred  in  the  declara- 
tion could  not  be  proven, — and  we  perceive  no  substantial 
objection  to  the  instruction. 
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The  second  instruction,  to  which  objection  is  made,  de- 
clared, in  substance,  that  if  the  jury  believed,  from  the  evi- 
dence, under  the  instructions  of  the  court,  that  the  plaintiff 
was  entitled  to  recover,  then,  in  fixing  the  damages,  the  jury 
should  take  into  consideration  all  the  circumstances  as  dis- 
closed by  the  evidence,  "such  as  the  circumstances  attend- 
ing the  injury."  Under  this  last  clause  of  the  instruction, 
counsel  for  appellant  urge  that  the  jury  might  give  punitive 
damages.  There  was  no  evidence  introduced  on  the  trial 
which  would  authorize  the  jury  to  give  punitive  damages, 
and  by  the  terms  of  the  instruction  they  were  limited  and 
confined  to  the  evidence  in  making  a  verdict.  Indeed,  so  far 
as  appears  from  the  record,  there  was  no  pretence  on  the  part 
of  plaintiff  that  he  was  entitled  to  recover  punitive  damages. 
As  no  such  claim  was  made,  and  as  no  evidence  was  offered 
to  establish  a  claim  of  that  character,  the  instruction  could 
not  have  misled  the  jury. 

The  court  refused  defendant's  instruction  No.  1,  which  was 
as  follows : 

"The  jury  are  instructed  that  it  is  the  duty  of  a  person, 
before  attempting  to  cross  a  railway  track,  to  stop,  if  neces- 
sary, and  look  and  listen  for  the  approach  of  trains,  before 
entering  upon  such  track ;  and  if  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  in  this  case  could  have  discovered 
the  approach  of  the  defendant's  train,  and  avoided  the  injury 
in  question  by  having  stopped  his  mule  before  driving  upon 
the  track,  and  looking  and  listening  for  the  approach  of  said 
train,  then  he  can  not  recover  in  this  case,  unless  the  jury 
shall  believe,  from  the  evidence,  that  the  agents  or  servants 
of  the  defendant  were  guilty  of  gross  negligence  in  the  opera- 
tion of  said  train." 

— And  this  decision  is  relied  upon  as  error.  It  is  no  doubt 
true  that  it  is  the  duty  of  a  person  about  to  cross  a  railroad 
track,  to  approach  cautiously,  and  endeavor  to  ascertain  if 
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there  is  present  danger  in  crossing;  and  where  the  railroad 
track  and  crossing  are  so  situated  that  the  approach  of  a 
train  can  not  be  seen,  it  may  be  the  duty  of  a  person  about 
to  cross,  to  stop  and  look,  to  ascertain  if  a  train  is  coming ; 
but  it  is  always  a  question  of  fact  for  the  jury  to  determine, 
from  the  evidence,  whether  the  person  injured  has  exercised 
proper  care  and  caution  in  crossing  a  railroad  track,  and  not 
a  question  of  law.  It  was  the  province  of  the  jury  to  deter- 
mine whether  the  plaintiff  was  guilty  of  negligence,  and  not 
for  the  court  to  tell  the  jury  that  certain  facts  constituted 
negligence.  The  instruction,  as  drawn,  took  the  question  of 
fact  from  the  jury,  and  hence  was  erroneous,  and  for  this 
reason  the  court  did  not  err  in  refusing  it. 

The  defendant's  ninth  instruction,  which  the  court  refused, 
is  liable  to  the  same  objection.  It  declared :  "The  jury  are 
instructed  that  those  in  charge  of  the  train  which  collided 
with  the  plaintiff  were  not  bound  to  stop  the  same,  in  antici- 
pation that  plaintiff  might  drive  upon  the  track. "  It  was  for 
the  jury  to  determine,  from  all  the  evidence,  whether  those  in 
charge  of  the  train  were  guilty  of  negligence  in  not  stopping 
the  train  before  the  collision  occurred.  Cases  might  occur 
where  a  railroad  would  be  under  no  obligation  whatever  to 
stop  its  train,  and  on  the  other  hand  cases  might  arise  where 
a  failure  to  do  so  would  be  gross  negligence.  Each  case  must 
be  determined  by  its  facts,  and  those  facts  are  for  the  jury. 

On  the  trial  the  defendant  read  in  evidence  an  ordinance 
of  the  city  of  Chicago,  to  the  following  effect:  "No  person, 
without  first  obtaining  a  permit  therefor  from  the  city  coun- 
cil, shall  hereafter  establish  or  keep  any  lumber  yard,  or 
place  for  the  storing,  or  piling,  or  deposit  of  lumber  for  sale, 
in  quantities  exceeding  ten  thousand  feet,  upon  any  land 
within  the  limits  of  the  city,  except  such  land  fronts  or  abuts 
on  navigable  water."  The  defendant  also  introduced  evi- 
dence that  Parsons  &  Foster  owned  the  lumber  yard  where 
appellee  was  employed  in  hauling  lumber,  at  the  time  of  the 
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accident ;  that  they  bought  and  sold  lumber  by  the  cargo,  and 
the  average  quantity  kept  in  their  yard  was  three  millions 
of  feet.  It  was  also  proven  that  the  premises  occupied  as 
a  lumber  yard  did  not  front  or  abut  on  navigable  water, 
and  it  was  not  proven  that  Parsons  &  Foster  had  a  permit 
from  the  city,  as  required  by  the  ordinance.  Under  this 
evidence  the  defendant  requested  the  court  to  give  the  fol- 
lowing instruction : 

"If  the  jury  believe,  from  the  evidence  and  the  instruc- 
tions of  the  court,  that  the  lumber  yard  of  Parsons  &  Foster, 
located  on  the  corner  of  Fulton  and  Canal  streets,  in  the  city 
of  Chicago,  Cook  county,  Illinois,  did  not  abut  or  front  on 
navigable  waters,  and  that  said  Parsons  &  Foster  stored  and 
kept  therein  lumber  in  quantities  exceeding  ten  thousand  feet, 
then  the  keeping  of  said  yard  by  said  Parsons  &  Foster  was 
illegal,  unless  the  jury  shall  find,  from  the  evidence,  that  the 
said  Parsons  &  Foster  had  a  permit  from  the  common  coun- 
cil to  keep  said  lumber  yard ;  and  the  hauling  of  lumber  to 
said  yard,  and  the  crossing  of  the  defendant's  tracks  for  the 
purpose  of  hauling  lumber,  would  in  such  case  be  illegal  and 
wrongful  on  the  part  of  the  plaintiff,  as  an  employe  or  servant 
of  said  Parsons  &  Foster." 

This  and  several  other  instructions  announcing  in  a  differ- 
ent form  the  same  principle,  were  refused.  We  do  not  think 
that  the  ordinance  had  any  legitimate  bearing  on  the  case, 
or  on  the  rights  or  duties  of  the  parties.  It  was  doubtless 
passed  to  guard  against  the  destruction  of  property  by  fire, 
and  had  no  reference  whatever  to  the  duties  of  a  railroad 
company,  or  the  rights  of  an  individual  who  might  be  em- 
ployed by  any  one  who  kept  lumber  in  quantity  at  a  place 
prohibited  by  the  ordinance  whose  duties  might  require  him 
to  cross  the  railroad  track.  Again,  if  Parsons  &  Foster  kept  a 
lumber  yard  contrary  to  the  ordinance  of  the  city  of  Chicago, 
that  was  a  matter  resting  entirely  between  the  firm  and  the  city 
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authorities,  and  in  no  manner  concerned  appellant, — so  far, 
at  least,  as  the  railroad  was  required  by  law  to  run  its  trains. 
Parsons  &  Foster,  and  their  employes,  were  entitled  to  the 
same  protection  in  crossing  the  railroad  track,  although  they 
kept  a  lumber  yard  in  violation  of  the  ordinance,  as  any  other 
citizen  of  Chicago  who  might  have  occasion  to  cross  the  rail- 
road track.  If  appellee  had  been  a  trespasser  in  going  upon 
the  railroad  track,  a  different  question  might  arise,  but  he 
was  not.  He  had  a  right  to  cross  the  railroad  track,  which 
was  constructed  on  a  public  street,  and  the  company,  in  oper- 
ating its  trains,  was  bound  to  exercise  proper  care  to  avoid 
injury.  If  we  are  correct  in  this  view,  it  follows  that  the 
instruction,  and  others  announcing  a  similar  principle,  were 
properly  refused  by  the  court. 

The  court,  on  its  own  motion,  gave  one  instruction  to  the 
jury,  to  which  exception  was  taken.  In  the  first  part  of  the 
instruction  the  court  gave  the  reason  why  certain  instructions 
were  refused.  We  do  not  understand  that  this  was  a  proper 
subject  for  the  consideration  of  the  jury ;  but  as  the  instruc- 
tion could  not  affect  the  verdict,  it  could  do  no  harm  to 
appellant,  and  hence  can  not  be  relied  upon  to  reverse  the 
judgment.  The  latter  part  of  the  instruction  merely  informs 
the  jury  that  what  a  person  approaching  a  railroad  should 
do  in  order  to  exercise  ordinary  care  for  his  safety,  and  what 
should  be  done  in  operating  a  railway  in  order  to  exercise  the 
same  degree  of  care  for  the  safety  of  others,  is  a  question 
of  fact,  for  the  jury  to  determine,  from  the  evidence.  We 
perceive  no  substantial  objection  to  this  portion  of  the  in- 
struction. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Chicago  and  Great  Western  Kailroad  Land  Company  et  al. 

v. 
Walter  L.  Peck  et  al. 

Filed  at  Ottawa  January  22,  1885. 

1.  Freehold — whether  involved  in  suit  for  enforcement  of  liens  upon 
real  estate — and  concerning  redemption,  etc.  Where  the  scope  of  the  litiga- 
tion in  divers  bills  and  cross-bills,  heard  together,  is  the  establishment  of 
liens  on  real  estate,  by  mortgage  or  otherwise,  and  their  enforcement,  the 
redemption  from  such  liens  and  the  resistance  of  such  redemption,  all  on 
the  part  of  creditors,  there  being  no  adverse  claims  of  title  arrayed  against 
each  other  of  the  various  parties,  no  question  of  freehold  is  involved,  and  a 
writ  of  error  to  review  the  proceedings  is  properly  sued  out  of  the  Appellate 
Court  instead  of  the  Supreme  Court.  A  finding  that  the  party  executing  a 
deed  of  trust  on  land  was  at  the  time  the  owner  thereof,  is  not  a  decision  as 
to  the  freehold,  where  there  is  no  claim  of  an  adverse  title.  Such  finding 
amounts  to  no  more  than  that  there  was  a  valid  deed  of  trust  made. 

2.  Appeal — as  to  consolidated  causes — whether  to  be  treated  as  one. 
Several  original  bills  in  chancery  and  cross-bills  were  filed  by  creditors  and 
lienholders  of  a  defendant  company,  involving  a  settlement  of  various  and 
conflicting  claims  and  liens  upon  the  same  property,  substantially,  were  heard 
together,  by  consent,  and  under  an  agreement  of  all  parties  that  all  the  evi- 
dence in  any  one  or  more  of  the  causes  should  apply  to  every  other  of  the 
suits,  so  far  as  applicable,  and  the  evidence  was  preserved  by  one  common 
certificate:  Held,  that  as  the  causes  were  heard  and  determined  as  one  cause 
in  the  trial  court,  the  same  might  well  be  reviewed,  on  appeal  or  error,  in  the 
same  manner,  as  one  cause. 

3.  Limitation  —  as  to  time  of  assigning  errors.  An  assignment  of 
cross-errors  by  a  defendant  in  error  will  not  be  stricken  out  because  not  made 
within  five  years  after  the  entry  of  the  decree  sought  to  be  reviewed.  The 
limitation  of  the  statute  in  respect  to  a  writ  of  error  does  not  apply  to  the 
assignment  of  errors,  but  to  the  suing  out  of  the  writ.  The  statute  gives 
the  defendant  in  error  or  appellee  the  right  to  file  cross-errors,  and  he  may 
do  so  even  after  the  five  years  which  would  bar  a  writ  of  error  have  expired. 

4.  Laches— as  a  bar  to  the  setting  aside  of  release  of  security,  where 
the  release  was  improperly  made.  Several  deeds  of  trust  securing  bonds 
were  wrongfully  released,  without  payment,  or  the  knowledge  or  consent  of 
the  bondholders,  and  the  trustees  therein  named,  within  one  month  after  the 
recording  of  the  releases  (in  violation  of  the  agreement  under  which  they  were 
delivered)  came  to  the  knowledge  of  the  bondholders,  filed  their  bill  to  set 
aside  the  releases,  and  the  holders  of  the  major  part  of  the  bonds  filed  their 
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cross-bills,  two  and  three  years  after,  for  the  same  purpose,  and  for  a  fore- 
closure of  the  trust  deeds  given  to  secure  them.  It  was  held,  that  laches  was 
not  attributable  to  them  so  as  to  bar  their  right  to  the  equitable  relief  sought. 

5.  And  where  the  holder  of  bonds  placed  them  in  the  hands  of  a  depos- 
itary, to  be  surrendered  only  upon  the  performance  of  certain  conditions, 
and  the  trustee  in  the  trust  deed  securing  them,  in  1873  released  the  trust 
deed,  the  conditions  of  the  deposit  not  having  been  complied  with,  and  the 
owner  demanded  a  return  of  his  bonds  the  next  year,  and  obtained  a  judg- 
ment on  the  notes  they  were  given  as  collaterals  to  secure,  and  in  1876  filed 
his  cross-bill  in  another  suit  to  have  the  release  set  aside  and  for  a  fore- 
closure, it  was  held,  that  there  was  no  such  acquiescence  and  laches  as  to 
bar  his  cross -bill. 

6.  Escrow — depositary  as  an  agent.  The  depositary  of  an  escrow  is  a 
special  and  not  a  general  agent,  and  the  person  dealing  with  him  is  bound  to 
know  the  extent  of  his  powers. 

7.  Same — delivery  over  without  conditions  performed.  The  delivery  of 
an  escrow  by  the  depositary  to  the  grantee  named  therein,  without  a  compli- 
ance with  the  conditions,  is  not  a  delivery  with  the  assent  of  the  grantor, 
and  conveys  no  title.  The  authority  of  the  depositary  of  an  escrow  is  limited 
strictly  to  the  conditions  of  the  deposit,  a  compliance  with  which  alone  jus- 
tifies its  delivery. 

8.  Parties — to  bill  to  foreclose,  generally — and  where  the  beneficiaries 
are  numerous.  It  is  a  general  rule  in  chancery  that  all  persons  interested  in 
the  subject  matter  of  the  suit  should  be  made  parties,  and  that  in  the  case  of 
a  foreclosure  of  a  deed  of  trust,  the  cestuis  que  trust,  as  well  as  the  trustee, 
should  be  made  parties  to  the  foreclosure  proceeding. 

9.  But  where  the  beneficiaries  are  very  numerous,  and  they  are  represented 
by  their  trustee,  they  need  not  all  be  made  parties  to  a  bill  to  foreclose  a  trust 
deed  for  their  benefit.  The  impracticability  of  making  all  the  persons  inter- 
ested parties,  is  a  sufficient  ground  for  dispensing  with  them.  This  case  is 
held  one  in  which  all  persons  in  interest  need  not  be  made  parties. 

10.  Subrogation — to  prior  liens  paid  off  by  subsequent  incumbrancer. 
Where  a  subsequent  incumbrancer  is  compelled  to  pay  off  a  prior  trust  deed 
to  protect  his  interest,  his  subrogation  to  the  rights  under  the  trust  deed  to 
the  extent  of  what  he  paid  will  be  clearly  right,  and  there  will  be  no  fraud  in 
the  debtor  executing  a  subsequent  deed  of  trust  to  give  him  a  preference. 

11.  Vendor's  lien — effect  of  taking  other  security.  Where  the  vendor 
of  land  accepts  as  a  security  for  the  unpaid  purchase  money,  bonds  of  the 
purchaser  secured  by  a  trust  deed  upon  the  land  sold  and  conveyed,  and  other 
land,  he  waives  all  right  to  a  vendor's  lien. 

12.  Estoppel — by  acts  and  acquiescence  after  acted  upon  by  others. 
A  judgment  creditor,  at  a  general  composition  between  the  debtor  and  cred- 
itors, accepted  bonds,  secured  by  deed  of  trust,  in  lieu  of  his  judgment, 
and  gave  an  order  to  his  attorney  to  satisfy  the  same,  upon  the  faith  of 
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which  other  creditors  surrendered  their  securities  and  also  accepted  bonds 
so  secured,  and  the  judgment  creditor  acquiesced  in  such  exchange  for  about 
three  years.  It  was  held,  in  a  litigation  where  it  was  material  to  the  interests 
of  the  other  creditors  that  the  transaction  should  stand,  that  he  was  estopped 
from  repudiating  his  action,  and  could  not  have  it  cancelled  merely  on  the 
ground  that  he  did  not  understand  the  terms  of  the  trust  deed  securing  his 
bonds,  and  the  court  properly  set  aside  his  judgment. 

13.  Reference  to  master — whether  necessary.  Where  there  are  no 
complicated  accounts  to  be  settled  in  a  suit  for  the  adjustment  of  liens,  etc., 
but  the  amounts  due  the  parties,  respectively,  rest  in  computation  only,  after 
their  rights  are  determined,  there  will  be  no  error  in  not  making  a  reference 
to  a  master  to  report  the  amounts  due  the  several  parties  in  interest. 

14.  Cross-bill — whether  necessary — in  setting  up  a  judgment  against 
a  foreclosure.  Where  a  judgment  creditor,  in  answer  to  bills  to  foreclose 
deeds  of  trust,  sets  up  his  rights  under  his  judgment,  showing  its  date  and 
amount,  and  the  return  of  an  execution  unsatisfied,  this  will  be  sufficient  to 
enable  the  court  to  protect  his  rights  without  his  filing  a  cross-bill. 

15.  Notice — substituting  new  report  of  sale — and  giving  additional 
decree — notice  required.  After  report  of  a  sale  under  a  decree  of  foreclosure 
has  been  confirmed,  leave  to  file  a  substituted  report  of  the  sale,  the  original 
being  lost,  and  a  personal  decree  for  any  deficiency  not  realized  by  the  sale, 
should  not  be  allowed  except  upon  notice  to  the  defendant,  or  some  one 
entitled  to  represent  him. 

16.  Same — appearance  by  a  receiver  as  waiver  of  notice — in  case  of  a 
deficiency  decree  on  foreclosure.  Where  a  receiver  of  an  insolvent  corpora- 
tion was  appointed  in  one  of  several  suits  to  foreclose  various  deeds  of  trust, 
and  had  conferred  on  him  powers,  among  others,  to  take  charge  of  the  prop- 
erty and  collect  the  debts  or  claims,  to  compound  for  any  of  its  debts,  in  his 
discretion,  to  prosecute  and  defend  in  the  name  of  the  corporation,  or  his 
own  name,  as  receiver,  all  such  suits,  as  he  should  deem  expedient,  employ 
all  such  attorneys  as  he  should  deem  necessary  and  expedient  in  the  man- 
agement, protection  and  disposal  of  the  property,  etc.,  it  was  held,  that  his 
appearance  by  himself  and  attorney  at  the  time  of  entering  a  deficiency  decree 
in  a  foreclosure  suit,  obviated  the  necessity  of  any  notice  of  the  application 
for  such  decree,  he  being  the  proper  person  on  whom  to  serve  such  notice. 

17.  Marshaling  assets — in  case  of  a  lien  on  two  funds  by  a  creditor — 
subsequent  purchasers — sale  in  inverse  order  of  alienation.  Where  a  cred- 
itor has  a  lien  upon  two  funds  in  only  one  of  which  another  party  has  an 
interest,  that  party  has  a  right  to  compel  the  creditor  first  to  exhaust  the 
security  in  which  such  other  party  has  no  interest. 

18.  The  owner  of  certain  parcels  of  land  gave  deeds  of  trust  on  the  same 
to  secure  certain  of  his  bonds,  after  which  releases  from  the  trustee  were 
placed  upon  record,  in  violation  of  the  agreement  under  which  they  were 
placed  in  the  hands  of  one  in  escrow,  and  a  subsequent  trust  deed  was  made 
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securing  other  indebtedness,  which  made  no  provision  for  the  security  of  the 
holders  of  the  bonds  under  the  prior  trust  deeds.  On  discovery  of  this,  a 
conveyance  of  lots  not  included  in  the  second  trust  deed  was  made  to  a  third 
person,  to  secure  such  prior  bondholders,  including  a  part  of  the  lots  em- 
braced in  the  first  trust  deeds:  Held,  on  bill  by  such  bondholders  to  set 
aside  the  releases  and  foreclose  the  first  trust  deeds,  that  the  court  should 
have  decreed  the  sale  of  the  lots  so  conveyed  as  a  security,  first,  before  those 
included  in  the  last  trust  deed. 

19.  On  the  foreclosure  of  a  trust  deed  upon  lots,  it  appeared  that  certain 
of  the  lots  had,  after  the  making  of  the  trust  deed,  been  conveyed  by  the' 
owner  of  the  equity  of  redemption  to  one  in  trust  as  trustee  for  a  city,  in 
July,  1874,  and  that  certain  other  lots  had  been  conveyed  to  another  party  on 
April  15,  1874,  and  the  court  ordered  the  lots  last  mentioned  to  be  sold  first: 
Held,  that  the  decree  was  erroneous,  in  not  ordering  a  sale  in  the  inverse 
order  of  alienation. 

20.  Where  a  sale  is  ordered  of  property  under  a  decree  of  foreclosure,  and 
to  satisfy  other  liens,  as  to  such  other  liens  the  property  subject  thereto  not 
embraced  in  the  mortgage  should  first  be  sold,  and  in  the  inverse  order  of  its 
alienation. 

21.  Chancery — several  causes  heard  together — of  their  disposition — 
omission  to  dispose  of  all.  Where  several  bills  in  chancery  for  the  enforce- 
ment of  conflicting  claims  and  liens  were  heard  together,  under  an  agreement 
of  all  parties  to  the  several  suits,  no  decree  was  made  as  to  one  of  the  bills 
which  simply  sought  to  have  a  receiver  appointed,  which  was  done,  and 
which  bill  might  properly  have  been  dismissed,  it  was  held,  that  this  omis- 
sion to  finally  dispose  of  that  suit  was  no  ground  for  reversing  the  decrees  in 
the  several  other  cases,  and  was  a  mere  oversight. 

22.  In  the  same  proceeding,  in  the  suit  in  which  the  receiver  was  appointed, 
a  foreclosure  was  decreed  without  requiring  the  receiver  to  report,  and  from 
that  ascertain  whether  he  had  any,  and  if  so,  how  much,  funds  in  his  hands. 
This  was  not  asked  of  the  court,  and  the  causes  were  all  submitted  for  de- 
cision upon  the  proofs:  Held,  that  the  plaintiff  in  error  could  not  be  heard 
to  make  the  objection  in  this  court  of  the  absence  of  evidence  of  what  the 
receiver  had  done. 

23.  Same — of  the  decree  in  several  consolidated  cases — whether  by  one 
or  separate  decrees.  Where  it  was  stipulated  and  agreed  that  various  dis- 
tinct bills  and  cross-bills,  all  filed  by  creditors  and  lienholders  to  settle  their 
conflicting  rights  and  priorities,  should  be  heard  together  as  one  cause,  and 
that  the  evidence  in  each  case  should  be  considered  in  every  other  suit,  so 
far  as  applicable,  it  was  held,  that  this  was  not  a  merger  of  all  the  cases  in 
one  for  all  purposes,  but  only  for  the  hearing,  and  that  there  was  no  error  in 
rendering  separate  decrees  in  the  several  cases  instead  of  one  for  all  of  them. 

24.  Same — decree  for  several  sales  in  favor  of  different  parties.  Where 
different  complainants  have  separate  liens  upon  separate  and  distinct  pieces 
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of  property  in  part,  and  such  liens  are  complicated,  there  will  be  no  error  in 
rendering  a  decree  in  the  several  suits,  when  heard  as  one  cause,  ordering 
separate  sales  of  the  same  lots  to  pay  different  parties,  and  subject,  to  some 
extent,  to  prior  liens,  instead  of  one  sale  of  the  property  unincumbered,  to 
pay  all  the  liens  thereon,  although  the  latter  form  of  the  decree  might  perhaps 
have  been  well  adopted. 

25.  Decree— construed — as  directing  the  mode  of  sale  on  foreclosure. 
Where  a  deed  of  trust  was  given  on  the  west  one  hundred  acres  of  a  quarter 
section  of  land,  to  secure  a  debt,  and  the  land  was  afterward  subdivided  into 
lots  and  blocks,  a  decree  of  foreclosure  ordered  the  sale  of  the  premises: 
Held,  that  the  decree  did  not  require  the  sale  of  the  property  en  masse. 
It  would  be  the  duty  of  the  officer  to  sell  by  lots,  if  that  could  be  done  more 
advantageously,  and  if  any  of  the  lots  had  been  sold  by  the  owner,  they 
should  be  sold  last. 

26.  Ownership  of  bonds — presumption  from  possession.  It  is  not 
incumbent  on  the  owner  of  bonds  issued  by  a  corporation,  payable  to  bearer, 
and  intended  to  circulate  from  hand  to  hand,  in  seeking  to  recover  upon 
them,  to  account  how  he  or  any  previous  holder  obtained  them.  They  will 
be  presumed  to  be  rightful  holders  until  the  contrary  is  shown. 

27.  Mortgage — retiring  a  first  issue  of  bonds  with  a  new  series — ex- 
changing bonds  for  the  lands  mortgaged — releases  by  trustee  in  furtherance 
of  such  exchange.  "Where  a  deed  of  trust  contained  a  provision  for  retiring 
the  bonds  secured  thereby,  and  the  holders  to  take  lots  embraced  in  the  deed, 
at  their  schedule  prices,  in  lieu  of  bonds,  to  which  the  trustee  was  to  make 
releases  to  any  one  procuring  a  deed  for  the  equity  of  redemption,  it  was 
held,  that  a  bondholder  having  procured  a  deed  of  the  equity  of  redemption 
in  lots  from  the  mortgagor,  even  without  consideration,  had  the  right  to  take 
lots  at  their  schedule  price  for  bonds  held  by  him  of  an  equal  amount,  and 
that  the  court  would  compel  the  trustee  to  release  lots  so  selected,  from  the 
trust  deed,  on  tender  of  their  price  in  bonds  of  the  mortgagor,  rightfully 
issued  and  delivered  to  him. 

28.  Under  such  a  provision  in  a  trust  deed  for  securing  the  bonds  of  a 
private  corporation  for  the  exchange  of  bonds  for  property  named  in  the  deed, 
at  their  schedule  price,  when  the  proof  makes  the  holder's  title  to  bonds  sus- 
picious and  uncertain,  the  trustee  may  properly  refuse  to  release  lots  to  him 
for  such  bonds.  In  such  case  his  title  to  the  bonds  should  be  settled  by  an 
action  at  law. 

29.  Same — power  of  trustee  to  release — rights  and  remedies  in  case  of 
wrongful  release.  A  trustee  in  a  deed  of  trust  has  no  power  to  release  the 
same  except  upon  the  surrender  and  cancellation  of  the  bonds  it  was  given  to 
secure.  The  placing  such  bonds  in  the  hands  of  another  in  escrow,  to  be 
surrendered  and  cancelled  upon  the  performance  of  a  condition  never  per- 
formed, will  not  authorize  the  trustee  to  release  the  trust  deed  securing  them, 
and  if  he  does,  the  release  may  be  set  aside  and  the  trust  deed  foreclosed  at 
the  suit  of  the  owner  of  the  bonds. 
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30.  And  if  the  releases  so  placed  in  escrow  shall  be  placed  upon  record 
without  such  arrangements  being  made,  and  without  the  knowledge  or  con- 
sent of  the  bondholders,  they  may  be  set  aside  and  the  former  security  rein- 
stated, even  as  against  subsequent  incumbrancers  who  may  have  been  deceived 
by  the  recording  of  the  releases. 

31.  Same — ratification  of  releases  so  wrongfully  made.  In  the  case  of 
such  wrongful  action  of  the  trustee,  the  bringing  of  a  personal  action  by  the 
bondholders  against  the  trustee,  to  recover  damages,  will  not  be  taken  as  a 
ratification  of  the  releases,  so  as  to  bar  a  subsequent  suit  to  set  them  aside. 
Such  personal  action  is  no  more  than  the  pursuit  of  a  cumulative  remedy. 

32.  Same — setting  aside  fraudulent  arrangement  as  to  one,  only.  Where 
creditors  of  a  corporation  are  induced  to  surrender  and  cancel  the  evidences 
of  their  debts  secured  by  deed  of  trust  on  real  estate,  and  accept  in  lieu 
thereof  bonds  of  the  corporation  secured  by  trust  deed,  the  bonds  being  for 
a  much  larger  sum  than  was  secured  in  the  first  trust  deed,  upon  the  assur- 
ance that  the  second  trust  deed  shall  embrace  the  same  lands  as  the  first,  and 
the  corporation,  before  giving  the  second  trust  deed,  conveys  a  part  of  the 
lots  to  secure  a  particular  creditor,  if  such  conveyance  is  set  aside  as  fraudu- 
lent, it  can  not  be  set  aside  as  to  one  of  the  creditors,  only,  who  has  ex- 
changed old  for  new  bonds.  If  the  first  deed  of  trust  is  to  be  enforced  as  to 
one  of  such  creditors,  it  must  be  for  all. 

33.  Same — preference  to  a  prior  lienholder.  Where  one  creditor  secured 
by  a  prior  trust  deed,  agreed  to  surrender  the  evidence  of  his  debt  and  take 
bonds  secured  by  a  trust  deed  subsequent  to  other  intervening  incumbrances, 
upon  the  condition  that  he  should  receive  a  preference  in  security  for  the 
new  bonds  under  the  latter  trust  deed,  which  was  given  in  it,  it  was  held, 
that  he  was  entitled  to  the  preference  or  to  be  restored  to  his  prior  lien,  there 
being  no  proof  of  fraud  on  the  other  creditors  in  giving  such  preference. 

34.  Same — right  to  foreclose  trust  deed  before  maturity  of  the  bonds 
secured.  A  railroad  company  issued  its  bonds  giving  a  mortgage  on  its  pro- 
jected railroad,  franchise  and  property,  and  other  parties  composing  the  rail- 
road company  gave  a  deed  of  trust  upon  real  estate,  further  securing  such 
bonds,  which  provided  that,  in  case  of  a  foreclosure  and  sale  under  the 
railroad  mortgage  the  proceeds  of  sale  should  be  insufficient  to  pay  all  the 
bonds  in  full,  then  the  bonds  should  become  due  and  payable  forthwith.  It 
appeared  that  a  foreclosure  of  the  railroad  mortgage  would  have  produced 
nothing,  and  would  have  been  useless:  Held,  that  as  there  was  nothing  to 
exhaust  by  a  foreclosure  of  the  railroad  mortgage,  it  might  be  taken  as  an 
exhaustion  of  the  property,  and  that  a  foreclosure  of  the  trust  deed  might  be 
had  before  the  maturity  of  the  bonds,  the  same  as  if  the  railroad  mortgage 
had  been  foreclosed  and  nothing  realized  thereby. 

35.  Same — decree  as  to  surplus  on  foreclosure.  On  the  foreclosure  of  a 
trust  deed  securing  a  large  number  of  bonds,  where  there  were  prior  liens  as 
to  part  of  the  property,  and  other  claims  and  interests  involved,  a  decree  that 
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any  surplus,  after  paying  the  bondholders  known,  should  be  brought  into 
court,  to  be  subsequently  distributed,  under  the  direction  of  the  court,  to  the 
holders  of  bonds  and  liens  entitled  to  it,  and  reserving  all  questions  not 
decided,  for  subsequent  consideration,  was  proper. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county;  the  Hon.  E.  S.  Williams,  Judge,  presiding. 

David  A.  Gage,  being  the  owner  of  one  thousand  or  eleven 
hundred  acres  of  land,  now  constituting  a  part  of  Eiverside, 
some  time  in  June  or  July,  1868,  with  the  aid  of  his  friend, 
Obadiah  Jackson,  sold  the  same  to  Emery  E.  Childs,  for 
$300,000,  of  which  $20,000  was  paid  down,  reserving  one- 
tenth  of  the  profits  of  the  proposed  scheme  to  Gage,  and  a 
like  share  for  Jackson.  Subsequent  payments  were  made 
with  money  borrowed  with  Gage's  knowledge.  The  next  pur- 
chase was  the  "Prescott  tract,"  of  four  hundred  and  three 
acres,  for  $40,000,  one-fourth  of  which  was  paid  in  cash, 
and  a  deed  of  trust  given  to  David  H.  Hills,  to  secure  the 
balance.  These  lands,  together  with  the  "White  tract,"  in 
all  about  sixteen  hundred  acres,  compose  the  Eiverside  prop- 
erty. A  series  of  costly  improvements  was  commenced,  prin- 
cipally on  the  Gage  tract,  on  an  extravagant  scale,  so  that 
by  October,  1871,  a  debt  of  nearly  $2,000,000  was  incurred, 
including  purchase  money  owing  and  unpaid.  Through  Gage 
charters  were  obtained,  under  which  the  "Eiverside  Improve- 
ment Company,"  and  the  "Eiverside  Water  and  Gas  Works 
Company,"  were  organized  early  in  1869,  the  former  with 
power  to  issue  $600,000  in  bonds,  and  the  latter  $1,000,000 
of  its  bonds.  William  T.  Allen,  Alpheus  C.  Badger,  Benja- 
min Y.  Page  and  Seneca  D.  Kimbark  having  become  inter- 
ested in  the  enterprise,  became  liable  in  large  sums  of  money 
on  account  of  the  improvement  company,  and  a  large  amount 
of  their  paper,  as  well  as  that  of  David  S.  Duncomb  and  J.  L. 
Brownell,  was  in  the  hands  of  banks,  in  Chicago  and  else- 
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where,  to  be  provided  for  by  the  improvement  company,  then 
holding  the  Eiverside  lots  and  lands. 

The  first  attempt  to  fund  a  portion  of  the  Riverside  debt 
was  by  the  issue  of  six  series  of  what  are  known  as  the  "Page 
&  Kimbark  bonds,"  numbering  twenty-five  bonds  each, — in 
all  one  hundred  and  fifty  bonds,  payable  to  bearer,  three  years 
after  date,  secured  by  six  trust  deeds,  all  dated  in  August, 
1870,  in  which  Benjamin  Y.  Page  and  Seneca  D.  Kimbark 
were  grantees.  Each  deed  of  trust  purported  to  convey  about 
eighteen  whole  and  thirteen  half  lots.  These  bonds  were 
sent  to  David  S.  Duncomb,  in  New  York,  who  guaranteed 
their  payment,  sold  them,  and  accounted  for  their  proceeds. 
A  part  of  them  were  guaranteed  by  Childs.  Edwin  M.  Hukill 
acquired  of  these  bonds,  before  maturity  and  for  value,  fifty  ; 
Horace  C.  Davis,  through  Hukill,  twenty ;  Charles  A.  Cooper, 
ten;  Nathaniel  S.  McFetridge,  two;  J.  L.  Brownell  held 
twenty-eight,  and  the  balance  by  Temple  and  others. 

The  second  attempt  at  funding  was  made  by  means  of  what 
are  called  the  "Church  bonds,"  secured,  or  to  have  been  se- 
cured, by  a  trust  deed  to  Thomas  Church,  dated  November  5, 
1870.  There  were  to  have  been  two  hundred  of  these  bonds, 
for  $1000  each,  payable  in  three  years,  with  ten  per  cent 
interest.  Some  of  these  were  sent  to  David  S.  Duncomb,  in 
New  York,  and  were  by  him  put  afloat.  Church  died,  and  the 
trust  deed,  if  ever  executed,  was  never  recorded,  and  seems 
to  have  been  destroyed.  Calvin  W.  Gilfillan  and  Foster  W. 
Mitchell  claimed  to  hold,  the  one  five  and  the  other  ten  of 
these  bonds,  and  to  enforce  the  same,  with  accumulated 
interest,  filed  their  bill,  September  11,  1873,  in  the  United 
States  Circuit  Court  for  the  Northern  District  of  Illinois. 

The  third  attempt  to  fund  the  Riverside  debts  was  by  an 
attempted  issue  of  $1,600,000  "Greenebaum  bonds,"  as  they 
are  called, — $600,000  made  by  the  improvement  company, 
and  secured  by  its  deed  of  trust  on  three-eighths  of  the  River- 
side property,  and  $1,000,000  made  by  the  water  and  gas 
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works  company,  and  secured  by  its  deed  on  five-eighths  of 
the  Riverside  property.  It  was  agreed  that  Gage  should  con- 
vey to  the  improvement  company  the  land  he  had  sold  to 
Childs,  who  had  assigned  the  contract  of  purchase  to  that 
company,  and  Gage  was  to  be  paid  therefor  in  Greenebaum 
bonds.  To  enable  the  water  and  gas  works  company  to  secure 
the  $1,000,000  of  its  bonds,  the  improvement  company  con- 
veyed five-eighths  of  all  the  Eiverside  property  to  it. 

With  these  bonds  it  was  expected  that  all  the  debts  would 
be  paid,  leaving  a  balance  in  the  treasury.  This  involved 
the  paying  of  the  Prescott  and  the  Sapieha  deeds  of  trust, 
and  the  one  hundred  and  twenty  Gallup  &  Peabody  bonds, 
all  on  the  Prescott  tract.  Jackson,  Gage's  attorney,  was 
selected  to  act  as  a  clearing  house,  and  an  attempt  was  made 
to  procure  releases  of  the  prior  trust  deeds  so  far  as'  they 
related  to  the  Gage  property.  The  great  fire  here  intervened, 
and  the  sale  of  these  bonds  failed,  though  the  Greenebaum 
trust  deeds  were  recorded.  x\fter  the  fire  these  bonds  were, 
from  time  to  time,  used  as  collaterals  by  Childs  to  meet  press- 
ing calls  upon  the  improvement  company,  and  he  renewed 
his  efforts  to  negotiate  them  in  a  body,  and  in  viewT  of  these 
circumstances  Gage  consented  to  deliver  the  deed  he  had 
made,  dated  July  1,  1871,  and  the  same  was  recorded  March 
12,  1872.  Childs,  in  the  meantime,  had  procured  releases 
of  Page  &  Kimbark  trust  deeds  to  be  left  with  Jackson,  to 
be  recorded  on  some  contingency,  which  should  protect  or 
take  up  all  the  Page  &  Kimbark  bonds.  These  releases,  it 
is  claimed,  were  recorded  by  mistake  on  the  same  day,  March 
12,  1872,  without  performance  of  the  conditions. 

Gage  at  this  time  claimed  a  balance  of  $450,000  against  the 
improvement  company,  for  purchase  money,  and  for  indorsed 
paper  taken  up  by  him,  and  when  he  conveyed  to  the  com- 
pany he  took  seven  hundred  and  fifty-nine  Greenebaum  bonds, 
secured  on  a  part  of  the  Gage  property,  as  a  security  for  the 
gross  debt.     Failing  to  negotiate  these  bonds,  and  the  fund- 
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ing  of  the  debts  having  fallen  through,  the  smaller  creditors 
pressing  for  payment,  and  Sapieha  having  obtained  a  decree 
of  foreclosure,  under  which  a  sale  was  advertised,  in  this 
emergency,  Childs,  president  of  the  Kiverside  Improvement 
Company  and  of  the  Kiverside  Water  and  Gas  Works  Com- 
pany, Leverett  W.  Murray,  secretary  thereof,  Henry  E.  Seelye, 
treasurer  of  the  first  named  company,  (subsequently  a  receiver 
thereof,)  Austin  Stevens,  David  S.  Duncomb,  and  some  others, 
conceived  the  idea  of  organizing  a  corporation  for  the  purpose 
of  building  a  railroad  from  Chicago,  via  Kiverside  and  West- 
ern Springs,  to  the  Mississippi  river.  Accordingly  a  charter 
was  obtained,  and  a  corporation  organized,  under  the  name  of 
the  Chicago  and  Great  Western  Kailroad  Company.  Another 
corporation  was  organized  by  Childs  and  his  friends,  called 
the  Chicago  and  Great  Western  Kailroad  Construction  Com- 
pany, he  and  his  friends  composing  its  officers.  A  third  cor- 
poration was  organized,  called  the  Chicago  and  Great  Western 
Railroad  Land  Company, — Emery  E.  Childs,  president,  Lev- 
erett W.  Murray,  secretary,  etc.  The  Kiverside  Improvement 
Company,  and  the  Kiverside  Water  and  Gas  Works  Company, 
conveyed  their  lands  to  the  Chicago  and  Great  Western  Rail- 
road Land  Company,  on  February  28,  1873.  The  Chicago 
and  Great  Western  Railroad  Company  not  owning  any  prop- 
erty aside  from  its  franchise,  issued  $8,000,000  of  bonds, 
secured  by  trust  deed  upon  its  (prospective)  assets,  to  the 
Farmers'  Loan  and  Trust  Company  of  New  York.  The  pro- 
visions of  this  trust  deed  will  be  hereafter  noticed.  The  rail- 
road company's  bonds  were  to  be  further  secured  by  a  deed 
of  trust  from  the  land  company  to  John  N.  Jewett,  of  all  the 
lands  conveyed  to  it  by  the  Riverside  companies. 

The  various  claims  against  the  improvement  company,  and 
collaterals,  were  deposited  with  Jewett,  who  was  made  a  clear- 
ing house,  and  new  securities  were  to  be  given  in  exchange 
for  them  when  the  day  of  clearing  arrived.  He  kept  a  book 
in  which  the  old  securities  were  entered  and  the  stipulation 
27—112  III. 
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for  new  ones  in  exchange,  giving  also  his  agreement  in  writing 
in  each  case,  in  conformity  with  the  respective  contracts  of 
exchange,  the  whole  being  dependent  upon  his  decision  as  to 
the  clearing  up  of  all  liens,  judgments,  mortgages,  trust  deeds, 
and  that  the  title  was  vested  in  him  under  the  deed  of  trust 
of  the  land  company  to  him,  dated  March  1,  1873,  except 
as  to  lots  therein  stated  as  under  incumbrance.  This  trust 
deed  was  to  secure  the  first  $1,000,000  in  bonds  issued  by 
the  railroad  company.  By  the  arrangement  made,  parties, 
such  as  Gage,  Smiths,  Allen,  Badger,  Gregory,  Gookins,  and 
others,  holding  Greenebaum  bonds,  were  to  take  in  exchange 
therefor,  some  all  railroad  bonds,  some  railroad  bonds  and 
land  company  stock,  and  some  railroad  bonds,  land  company 
stock  and  construction  company  stock,  as  might  have  been 
agreed. 

In  the  preparation  for  the  June  clearing,  it  was  discovered 
that  the  Page  &  Kimbark  trust  deeds  had  been  released,  leav- 
ing the  one  hundred  and  fifty  bonds  therein  secured,  without 
any  security.  To  provide  for  such  of  these  bonds  as  were 
guaranteed  by  Duncomb,  a  deed  absolute  on  its  face,  but 
really  in  trust  to  pay  these  bonds  and  to  indemnify  Duncomb 
on  his  guaranty,  was  made  to  Austin  Stevens,  and  for  no 
other  purpose.  The  lots  in  this  Stevens  deed  were  one  hun- 
dred and  fifty-six  in  number.  Gage,  as  well  as  Jewett,  his 
attorney,  had  knowledge  of  this  conveyance  to  Stevens. 
Samuel  B.  Gookins  and  Charles  A.  Gregory  claimed  to  have 
a  special  arrangement  with  Jewett  that  they  were  to  have  first 
mortgage  bonds,  with  the  exception  that  enough  bonds  should 
be  preferred  to  pay  the  Sapieha  claim,  amounting  to  $75,000. 
Alpheus  C.  Badger,  who  had  a  claim  on  one  hundred  and 
nineteen  Gallup  &  Peabody  bonds,  secured  on  the  Prescott 
tract,  which  were  pledged  as  collateral  in  the  Third  National 
Bank  of  Chicago,  also  required  that  if  he  and  the  bank 
released  these  securities,  he  should  be  preferred  with  the 
Sapieha  and  Prescott  claims. 
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Before  this  time,  Walter  L.  Peck,  Ferdinand  W.  Peck, 
Clarence  I.  Peck,  Thomas  C.  Hill  and  William  K.  Page,  part- 
ners, under  the  title  of  East  Hinsdale  Company,  afterwards 
the  Western  Springs  Company,  not  being  creditors  of  the 
improvement  company,  were  induced  to  enter  into  an  agree- 
ment to  advance  $80,000  to  meet  the  Sapieha  claim  and  save 
a  sacrifice  of  property,  for  which  they  received  $100,000  in 
railroad  bonds,  numbered  from  1  to  100,  inclusive,  as  collat- 
erals to  the  notes  of  the  land  company  for  $80,000.  Badger, 
for  himself  and  the  Third  National  Bank,  got  the  second 
$100,000  in  railroad  bonds,  the  trust  deed  providing  that  said 
two  hundred  bonds  should  be  paid  in  the  order  of  their  num- 
bers in  case  of  foreclosure  under  the  power  therein  or  by  de- 
cree of  court.  There  was  no  other  provision  for  a  preference 
of  these  two  hundred,  or  any  other  of  the  first  one  thousand 
bonds,  which  were  preferred  over  the  remaining  $7,000,000 
of  railroad  bonds.  The  Jewett  trust  deed  provided  that  it 
could  be  foreclosed  only  after  a  foreclosure  and  sale  under 
the  railroad  trust  deed  was  made,  when,  in  case  of  a  deficit, 
all  the  bonds  should  be  deemed  due,  and  the  Jewett  trust 
deed  might  be  immediately  foreclosed  by  the  trustee  to  pay 
the  deficiency.  There  was  no  provision  therein  for  declaring 
the  bonds  due  before  the  foreclosure  of  the  railroad  trust 
deed.  The  railroad  trust  deed  to  the  Farmers'  Loan  and 
Trust  Company  provided  that  the  trustee  might,  on  request 
of  ten  or  more  bondholders  of  at  least  $1,000,000  in  bonds, 
take  possession  of  the  road,  etc.,  and  operate,  for  default  in 
payment  of  interest,  using  profits  to  pay  interest ;  and  that 
on  default  in  payment  of  interest  for  six  months,  any  ten  or 
more  bondholders  having  at  least  $1,000,000  in  bonds,  might 
elect  and  declare  the  principal  of  all  bonds  due  and  payable ; 
or  that  a  like  election  and  declaration  might,  on  request  of 
the  same  number  and  amount  of  bondholders,  be  made  by  the 
trustee  therein,  who  might  thereafter  foreclose  for  principal 
and  unpaid  interest,  either  under  the  power,  or  in  chancery. 
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In  the  early  part  of  June,  1873,  all  the  securities  were  ex- 
changed and  the  clearings  made,  and  all  parties  either  then 
took  the  new  securities,  or  Jewett  was  authorized  to  make, 
and  did  make,  the  exchanges,  as  is  claimed,  and  the  parties 
then  or  afterwards  took  their  new  securities  under  circum- 
stances which  is  claimed  to  have  been  an  acceptance,  ex- 
cept Gookins,  who  held  fourteen  of  the  Greenebaum  bonds, 
Sapieha,  who  took  his  money  advanced  by  the  Pecks,  and 
Prescott.  To  pay  off  the  Prescott  claim,  Stevens  took  thirty 
bonds  to  New  York  on  which  to  raise  money,  but  failed  to 
do  so.  The  Prescott  claim  ripened  into  a  decree,  July  7, 
1873,  for  over  $22,000.  There  was  a  clause  in  the  Jewett 
trust  deed  by  which  bonds  could  be  retired  and  the  holders 
take  lots.  On  a  schedule  being  made  and  approved,  any 
party  getting  a  deed  of  the  land  company's  equity  of  redemp- 
tion, and  paying  Jewett,  the  trustee,  the  schedule  price  in 
bonds,  was  entitled  to  a  release  of  the  lots  embraced  in  the 
land  company's  deed.  Such  a  schedule  of  prices  was  duly 
made  and  approved  in  triplicate,  but  Jewett  afterwards  re- 
fused to  release  lots  under  this  clause. 

On  the  June,  1873,  clearing,  Jewett  delivered  railroad  bonds 
as  follows  :  To  Pecks,  Hill  &  Page,  one  hundred  ;  to  Badger, 
for  the  Third  National  Bank,  one  hundred ;  to  Mead  &  Clark, 
(taken  by  Stevens  to  New  York  and  returned  to  Jewett,)  on 
which  they  were  to  advance  money  to  pay  the  Prescott  claim, 
thirty;  H.  W.  Cood,  fifteen;  H.  F.  Eames,  ten;  Commercial 
National  Bank,  eleven;  K.  Edwards,  eight ;  S.  M.  Nickerson, 
six ;  Mechanics'  National  Bank,  seventeen ;  K.  M.  Whipple, 
ten  ;  Sleeper  &  Whiton,  two  ;  Charles  A.  Gregory,  sixty-five  ; 
S.  B.  Gookins,  eleven  ;  I.  Holmes,  four ;  Crane  Manufacturing 
Company,  six ;  Kelly  &  Bro.,  one  ;  E.  S.  Hunt,  one  ;  S.  Whit- 
tier,  one;  Hoyne,  Horton  &  Hoyne,  one;  Harris  &  Co.,  one; 
David  A.  Gage,  two  hundred  and  fifty;  F.  Jaeger,  four; 
C.  M.  Smith,  twelve;  National  Loan  and  Trust  Company, 
five ;   W.  Voorhies,  eight ;   M.  O'Brien,  one ;   Wm.  T.  Allen, 
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sixteen;  H.  Greenebaum,  eight;  same,  five,  (two  to  secure 
against  the  two  missing  Greenebaum  bonds)  ;  George  Krick, 
four;  J.  Davis  &  Co.,  one;  H.  K.  Elkins,  seven;  Dr.  Gibbs, 
four;  John  Adriance,  twenty-five.  John  N.  Jewett  retained 
two  hundred  and  fifty,  which  were  to  be  used  to  release  the 
incumbered  lots.  Gage  had  agreed  to  take  three  hundred 
railroad  bonds  of  the  first  one  thousand,  and  stocks  in  the 
railroad  land  company  and  construction  company,  in  one  or 
all,  to  settle  his  debt,  lumped  at  $450,000.  The  bonds  fell 
short,  and  Gage  consented  to  the  distribution  and  to  take  a 
less  amount  of  bonds,  as  might  afterwards  be  agreed. 

Page  &  Kimbark,  on  September  12,  1873,  filed  their  bill 
against  Austin  Stevens  and  others,  to  set  aside  the  releases 
of  the  six  deeds  of  trust  given  by  the  improvement  company 
to  complainants,  in  August,  1870,  as  having  been  delivered 
and  recorded  contrary  to  the  conditions  on  which  they  had 
been  left  with  the  depositary,  and  in  case  the  releases  were 
held  valid,  praying  that  the  lots  conveyed  to  Stevens  might 
be  subjected  to  the  payment  of  the  bonds  originally  secured 
by  the  trust  deeds  to  Page  &  Kimbark. 

Edwin  M.  Hukill,  on  January  20,  1875,  filed  his  cross-bill 
in  the  preceding  case  against  Page  &  Kimbark,  seeking  a  per- 
sonal decree  against  Page  &  Kimbark,  for  a  violation  of  duty 
in  releasing  the  trust  deeds  to  them. 

Alpheus  C.  Badger,  on  July  22,  1874,  filed  his  bill  against 
the  Chicago  and  Great  Western  Eailroad  Company,  the  land 
company,  Childs,  Murray  and  Jewett,  seeking  to  enforce  a 
claim  in  his  own  behalf  and  in  behalf  of  the  Third  National 
Bank  and  others,  to  the  second  hundred  of  the  two  hundred 
preferred  bonds,  in  case  of  a  sale  or  foreclosure  of  the  Jewett 
trust  deed.  Of  these  one  hundred  bonds,  the  Third  National 
Bank  held  sixty,  the  other  forty  having  been  pledged, — twenty 
to  two  Wisconsin  banks,  and  twenty  to  relatives  of  Badger. 
Badger's  claim  to  these  one  hundred  railroad  bonds  was 
based  upon  the  one  hundred  and  nineteen  Gallup  &  Peabody 


422  Land  Co.  et  al.  v.  Peck  et  al. 


Statement  of  the  case. 


bonds  which  he  had  pledged,  and  they  were  delivered  to  him 
in  exchange  for  the  Gallup  &  Peabody  bonds  which  were 
issued  to  raise  money  to  pay  the  Sapieha  claim.  Badger 
had  turned  out  these  Gallup  &  Peabody  bonds  to  the  Third 
National  Bank,  to  secure  it  for  any  balance  of  money  his  firm 
owed  that  bank. 

David  A.  Gage,  on  July  22,  1874,  filed  his  original  bill 
against  the  Biverside  Improvement  Company  and  others, 
seeking  to  set  aside  all  of  the  conveyances  of  the  improve- 
ment company  and  the  water  and  gas  works  company  to 
the  land  company,  and  have  the  Greenebaum  trust  deed 
reinstated  as  to  the  lien  of  his  seven  hundred  and  fifty-nine 
bonds,  and  to  require  Jewett  to  re- deliver  the  same,  with  the 
Duncomb  and  Brownell  notes,  to  Gage,  or,  in  case  Childs 
held  them,  he  be  required  to  do  the  same,  and  that  Stevens 
reconvey  to  the  improvement  company ;  that  a  receiver  be 
appointed ;  that  the  hotel  company  property,  and  Childs* 
and  Murray's  residences,  might  be  decreed  to  the  improve- 
ment company,  and  that  the  Greenebaum  trust  deed  be  fore- 
closed, and  the  lands  be  subjected  to  the  payment  of  what 
was  due  Gage.  The  bill,  among  other  things,  charged  that 
the  land  company  was  unauthorized  by  its  charter  to  take 
and  hold  real  estate,  and  that  the  deeds  to  it  by  the  improve- 
ment company  and  the  water  and  gas  works  company  were 
void,  and  that  the  land  company  had  no  power,  either  by 
the  Jewett  trust  deed  or  by  any  of  its  numerous  deeds  to  other 
parties.  After  the  hearing,  Gage  dismissed  his  bill  as  to 
Gaytes,  George  C.  Smith,  Charles  M.  Smith,  Horace  A.  Hurl- 
but,  Henry  E.  Seelye  and  Joshua  C.  Sanders.  A  demurrer 
was  filed  by  Gregory,  which  was  overruled,  and  he  abided  his 
demurrer. 

Walter  L.  Peck,  Ferdinand  W.  Peck,  Clarence  I.  Peck, 
Thomas  C.  Hill  and  William  B.  Page,  on  October  9,  1874, 
filed  their  original  bill  against  the  Chicago  and  Great  Western 
Bailroad   Land   Company  and  others,   (which  is  called  the 
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"Peck  bill,")  seeking  to  reform  the  Jewett  trust  deed  in  cer- 
tain respects,  and  to  foreclose  the  same  when  corrected,  and 
to  be  subrogated  to  the  rights  of  Sapieha  and  Prescott,  grow- 
ing out  of  their  advance  to  pay  the  Sapieha  claim,  and  the 
assignment  of  the  Prescott  decree.  The  complainants  in  this 
bill  sold  the  bonds  held  by  them  as  collaterals,  for  a  default 
in  the  payment  of  interest,  and  became  the  purchasers,  and 
this  is  claimed  to  be  invalid  for  two  reasons :  First,  that  a 
person  can  not  become  a  purchaser  at  his  own  sale ;  and 
second,  the  power  of  sale  could  be  exercised  only  on  the  ma- 
turity of  the  notes  they  were  given  to  secure,  or  in  case  of  a 
depreciation  in  their  value.  It  was  claimed  in  this  bill  that 
the  first  hundred  of  the  bonds  were  to  be  a  first  lien  in  the 
Jewett  trust  deed;  that  on  default  in  the  payment  of  said 
bonds,  or  the  coupons  thereto  attached,  or  any  part  thereof, 
the  holder  or  holders  of  any  ten  of  such  bonds  might  declare 
the  whole  of  said  bonds,  principal  and  interest,  due,  and  the 
trustee  might  sell  the  mortgaged  property ;  that  on  applica- 
tion of  any  one  to  exchange  bonds  for  lots  at  their  schedule 
prices,  notice  should  be  given  to  the  complainants,  and  that 
they  have  the  first  privilege  of  such  exchange ;  and  that  at 
the  time  they  paid  the  $75,000  they  were  assured  by  Jewett, 
Childs,  Murray  and  Allen  that  the  deed  of  trust  contained 
the  foregoing  provisions,  whereas  the  trust  deed  preferred 
the  first  two  hundred  of  said  bonds,  and  omitted  the  clause 
as  to  the  right  to  declare  all  bonds  due  by  the  holder  or 
holders  of  ten  bonds,  and  have  a  foreclosure,  and  had  in  lieu 
thereof  a  clause  making  a  foreclosure  of  the  railroad  trust 
deed  to  the  Farmers'  Loan  and  Trust  Company  a  condition 
precedent  to  the  foreclosure  of  the  Jewett  trust  deed,  and  that 
the  clause  requiring  notice  to  be  given  to  the  holders  of  the 
first  one  hundred  bonds  in  case  of  a  sale,  was  omitted.  In 
these  respects  the  Jewett  deed  was  sought  to  be  reformed, 
and  then  foreclosed.  The  bill  further  alleged  that  Stevens 
failed  to  pay  off  the  Prescott  mortgage,  but  converted  to  his 
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own  use  the  thirty  bonds  taken  by  him  to  New  York  with 
which  to  discharge  such  mortgage,  and  that  to  protect  their 
interest  complainants  were  obliged  to  purchase  the  Prescott 
mortgage,  and  paid  therefor  $24,000. 

Joshua  C.  Sanders,  on  January  2,  1875,  filed  in  the  Peck 
suit  his  cross-bill  against  Walter  L.  Peck  and  others,  in 
which  he  sets  up  his  purchase  of  one  hundred  and  ninety-five 
bonds,  secured  by  the  Jewett  trust  deed,  after  examining  the 
conditions  of  such  deed  as  to  retiring  bonds  in  payment  for 
lots ;  that  he  bought  of  the  land  company  the  equity  of  re- 
demption of  three  hundred  lots,  which  were  described, — took 
the  land  company's  deed  therefor,  and  tendered  the  one  hun- 
dred and  ninety-five  bonds,  (enough  to  pay  for  the  lots  at 
schedule  prices,)  and  demanded  releases  of  said  lots,  pro- 
ducing his  deed  from  the  land  company,  and  that  Jewett 
refused  to  release  the  lots.  A  decree  was  asked  requiring 
Jewett  to  make  the  release  of  the  three  hundred  lots. 

The  cross-bill  of  the  city  of  Chicago,  tiled  February  11, 
.1876,  against  Walter  L.  Peck  and  others,  alleged  that  on 
December  27,  1873,  David  A.  Gage,  being  indebted  to  the 
city  in  more  than  half  a  million  dollars,  and  unable  to  pay 
it,  transferred  to  George  Taylor,  trustee,  three  hundred  and 
fifty  bonds  of  the  railroad  company,  secured  by  the  Jewett 
trust  deed,  and  that  Gage,  in  July,  1874,  as  a  further  secu- 
rity to  the  city,  obtained  by  the  land  company  the  execution 
of  five  deeds,  conveying  lands  at  Kiverside  to  Taylor,  as 
trustee,  etc.,  and  prayed  that  Gage  might  be  compelled  to 
protect  the  interest  of  the  city,  and  that  the  city  might  be 
subrogated  to  the  rights  of  Gage,  if  he  should  be  held  to  have 
rights,  in  lieu  of  the  bonds  transferred  as  above  stated. 

The  cross-bill  of  Samuel  B.  Gookins  and  Elizabeth  S.  New- 
ton, filed  in  the  Peck  suit,  on  February  IS,  1876,  against 
Peck  and  others,  alleged  that  on  May  15,  1872,  the  Riverside 
Improvement  Company  made  its  two  notes  of  that  date,  each 
for  $5000,  with  interest,  payable  in  eight  and  twelve  months, 
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to  the  order  of  Emery  E.  Childs ;  that  Gookins,  finding  these 
notes  in  the  market,  with  fourteen  Kiverside  Water  and  Gas 
Works  Company  bonds  as  collateral  security,  purchased  such 
notes  before  maturity,  and  the  collaterals ;  that  said  notes 
and  bonds  were  delivered  to  Jewett  in  escrow,  and  only  to 
be  delivered  up  upon  the  execution  of  the  Jewett  trust  deed 
and  the  delivery  to  Gookins  of  eleven  bonds  of  the  Chicago 
and  Great  Western  Eailroad  Company,  of  $1000  each,  dated 
March  1,  1873,  to  be  secured  by  trust  deed  to  the  Farmers' 
Loan  and  Trust  Company,  and  the  Jewett  trust  deed,  such 
bonds  to  be  within  the  class  to  be  first  paid  out  of  the  prop- 
erty mentioned  in  said  trust  deeds,  saving  only  the  $75,000 
Peck  claim,  the  priority  of  which  was  conceded,  and  upon 
Jewett  also  receiving  for  Gookins  one  hundred  and  ten  shares 
of  the  dividend  warrants  of  the  Great  Western  Construction 
Company  ;  that  Jewett,  on  the  deposit  of  the  notes  and  bonds 
with  him,  executed  an  agreement  in  writing,  specifying  the 
terms  upon  which  he  had  received  the  same  ;  that  six  months 
after  the  delivery  and  recording  of  the  Jewett  trust  deed, 
Murray,  the  secretary  of  the  land  company,  offered  him  eleven 
bonds  with  the  first  interest  coupons  cut  off,  and  he  refused 
to  receive  the  same,  which  were  then  in  the  hands  of  Jewett. 
Gookins  therefore  claims  that  he  holds  the  fourteen  bonds  of 
the  water  and  gas  works  company  as  collateral  to  said  notes, 
and  that  the  same  are  still  in  full  force ;  that  if  Green  e- 
baum  has  released  the  trust  deed,  it  is  invalid  as  against 
him,  (Gookins),  or,  if  effectual,  Greenebaum  is  liable  for  re- 
leasing said  deed  of  trust,  and  that  Jewett,  having  concurred 
in  the  same,  is  also  liable.  Gookins  further  states,  that  on 
April  8,  1874,  he  obtained  a  judgment  in  the  Superior  Court 
of  Cook  county,  against  the  Eiverside  Improvement  Company, 
for  $11,900,  and  costs,  and  that  in  June,  1872,  he  assigned 
to  his  co-complainant  an  equitable  interest  in  the  decree, 
and  prays  that  complainants  may  be  decreed  to  be  the  owners 
of  the  Eiverside  bonds ;   that  the  trust  deed  to  Greenebaum, 


426  Land  Co.  et  al,  v.  Peck  et  al. 

Statement  of  the  case. 

securing  the  same  and  other  bonds,  may  stand  as  security 
for  said  fourteen  bonds,  and  that  the  same  may  be  foreclosed. 
On  the  other  hand,  it  is  claimed  that  Gookins  made  Jewett 
his  agent,  and  is  therefore  bound  by  his  acts. 

William  T.  Allen  also  filed  his  cross-bill  in  the  Peck  suit, 
in  which  he  alleges  that  on  November  12,  1872,  he  agreed, 
in  writing,  with  Childs,  to  put  all  his  claims  ($40,000)  against 
the  Riverside  Improvement  Company  in  the  hands  of  Jewett, 
with  all  collaterals,  Childs  to  give  him  (Allen)  sixteen  bonds 
of  the  railroad  company,  of  $1000  each,  and  $12,000  of  stock 
of  the  construction  company, — the  sixteen  bonds  to  be  a  first 
lien,  and  part  of  the  first  $1,000,000  of  bonds;  that  he  gave 
certain  securities  to  Jewett,  and  took  his  receipt  that  they 
should  be  disposed  of  as  provided  in  the  written  memoran- 
dum ;  that  Childs  made  certain  representations  to  him,  and 
relying  upon  which,  he  called  upon  Jewett  and  obtained  his 
bonds  ;  that  Childs  conspired  with  Duncomb,  Stevens,  Badger 
and  others,  to  deceive  and  defraud  complainant  of  his  rights, 
by  giving  a  preference  to  two  hundred  bonds,  and  thus  make 
complainant's  bonds  a  third  lien,  and  omitted  from  the  Jewett 
trust  deed  certain  property  which  should  have  been  included 
therein ;  denies  the  legal  existence  of  both  the  railroad  and 
the  land  corporation,  and  the  conveyance  of  the  property  by 
the  Riverside  Improvement  Company  to  said  corporations, 
and  prays  that  the  exchange  made  by  complainant  of  his 
securities  with  Childs  may  be  declared  void,  and  complainant 
remitted  to  his  rights  as  the  holder  of  the  bonds  delivered  to 
Jewett,  and  that  the  Jewett  trust  deed  be  declared  null  and 
void. 

Horace  A.  Hurlbut  filed  his  cross-bill  in  the  Peck  suit,  in 
which  he  alleged  the  making  of  the  Jewett  trust  deed  to  secure 
the  railroad  bonds ;  that  he  became  the  owner  of  eighteen  of 
such  bonds,  and  set  up  the  provision  in  the  trust  deed  for  the 
sale  of  lots  by  the  land  company  at  schedule  prices,  and  the 
release  of  said  lots  by  Jewett,  the  trustee,  upon  receipt  of 
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bonds ;  that  he  bought  thirty-five  of  said  lots,  taking  a  deed 
from  the  land  company  therefor,  and  that  he  tendered  bonds 
to  Jewett,  and  demanded  a  release  of  the  lots,  which  Jewett 
refused,  and  prayed  to  have  such  lots  released.  Peck  and  his 
co-complainants  answered,  denying  that  Hurlbut  became  the 
owner,  for  value,  of  any  of  the  bonds  secured  by  the  Jewett 
trust  deed,  and  charging  that  he  obtained  the  same  by  collu- 
sion, and  averred  that  the  terms  and  conditions  of  the  Jewett 
trust  deed,  in  regard  to  the  sale  and  release  of  lots,  were 
never  complied  with,  and  that  no  proper  schedule  was  ever 
made  of  the  prices  of  the  lots. 

The  cross-bill  of  Charles  M.  Smith  set  up  a  claim  to  six- 
teen lots  bought,  and  sought  to  have  the  same  released  from 
the  Jewett  trust  deed,  as  in  the  Hurlbut  cross-bill. 

These  cases, — four  original  bills  and  eight  cross-bills, — by 
agreement  of  all  parties,  were  heard  together,  with  the  under- 
standing that  the  testimony  taken  at  the  hearing  should,  so 
far  as  applicable,  be  considered  in  and  applied  to  each  case. 
The  court  decreed  substantially  as  follows : 

First- — Dismissing  the  Peck  bill  as  to  Park,  Eeynolds, 
George  C.  Smith,  Green,  Hall  &  Frost,  Henning,  Voorhies  and 
the  Woodwards,  Gaytes,  Marks  and  Osborn. 

Second — Giving  a  lien  to  Gage  for  $4300,  and  interest  from 
October  16,  1873,  and  to  Peck  et  al.  for  $20,000,  and  interest 
from  August  11,  1872,  at  ten  per  cent,  and  the  further  sum 
of  $2095.60,  and  interest  from  June  8,  1874,  to  be  paid  out 
of  the  proceeds  of  sale  by  Hills,  trustee  under  the  Prescott 
decree.  If  proceeds  not  sufficient,  Gage  to  share  pro  rata 
with  Peck  et  al. 

Third — Setting  aside  the  Sanders  deeds,  and  dismissing 
Sanders'  cross-bill,  without  prejudice  as  to  any  claim  he  may 
have,  as  a  bona  fide  holder  of  railroad  bonds,  to  share  in  the 
distribution  of  bonds  numbered  from  100  upwards. 

Fourtli — Giving  the  city  of  Chicago  the  benefit  of  the  three 
hundred  and  fifty  bonds  received  of  Gage,  in  Taylor's  hands, 
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to  share  with  the  other  holders  of  railroad  bonds  above 
No.  100,  in  any  distribution  of  proceeds  of  sale  on  foreclosure, 
and  if  more  than  Gage  owed  the  city  was  realized,  the  sur- 
plus to  go  to  Gage ;  and  adjudging  the  city  to  be  entitled  to 
the  equity  of  redemption  of  the  lands  conveyed  in  the  five 
deeds  of  the  land  company  to  Taylor,  trustee,  and  that  the 
lots  conveyed  therein,  except  two  lots,  be  sold  last  on  the 
foreclosure  sale. 

Fifth — Dismissing  the  Allen  cross-bill,  and  providing  for 
his  bonds  to  share  in  the  distribution  of  surplus  of  proceeds 
of  sale,  as  for  Sanders  and  the  city  of  Chicago. 

Sixth — Setting  aside  deed  of  land  company  to  Hurlbut,  of 
his  thirty-five  lots,  and  dismissing  his  cross-bill,  with  costs, 
without  providing  for  any  distribution  as  to  his  bonds,  even 
as  to  the  three  held  by  Smith,  and  tendered  for  his  lots. 

Seventh — Setting  aside  the  deeds  of  the  three  lots  to  Charles 
M.  Smith,  and  providing,  in  the  cancellation  of  Smith's  eight 
bonds,  that  Jewett  release  to  Smith  his  sixteen  other  lots 
conveyed  to  him  by  the  land  company,  but  that  they  be  held 
still  subject  to  the  lien  of  the  Greenebaum  trust  deed. 

Eighth — That  Gregory  and  Shaw  enter  satisfaction  of  the 
$13,091.21  judgment,  and  that  the  Jewett  trust  deed  was  a 
valid  lien  to  secure  lawfully  issued  railroad  bonds  on  all  lands 
therein  described,  except  as  thereinafter  excepted. 

Ninth — That  the  Peck  bonds,  numbered  from  1  to  100,  and 
none  others,  were  entitled  to  a  preference,  and  found  it  useless 
to  require  a  foreclosure  of  the  railroad  deed  of  trust  before 
that  to  Jewett,  and  providing  for  a  sale  for  non-payment  of 
sums  found  due,  Peck  et  al.  to  be  first  paid,  and  the  balance 
brought  into  court,  and  also  establishing  the  Order  of  sale 
under  the  Jewett  trust  deed. 

Tenth — In  the  Hukill  et  al.  cross-bill,  the  four  trust  deeds 
securing  the  Page  &  Kimbark  bonds  were  held  valid  and 
binding  liens,  and  the  releases  thereof  were  set  aside,  and  it 
was  decreed  that  none  of  the  other  deeds  should  be  a  cloud 
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upon  the  title  to  the  lots  in  the  Page  &  Kimbark  trust  deeds 
held  by  the  complainants.  There  was  found  to  be  due  from 
the  improvement  company  to  Hukill,  $72,500;  to  Davis, 
$29,000;  to  Cooper,  $21,750;  and  to  McFetridge,  $2900,— 
which  sums  were  ordered  to  be  paid  within  ten  days,  and  in 
default  of  such  payment,  the  lots  in  the  Page  &  Kimbark  trust 
deeds  be  sold  in  the  inverse  order  of  their  alienation,  and  in 
case  enough  was  not  realized  to  pay  said  sums,  with  interest 
and  costs,  then  enough  of  the  Stevens  lots  be  sold. 

Eleventh — As  to  the  Gookins  and  Newton  cross-bill,  the 
decree  found  that  the  fourteen  Greenebaum  bonds  were  depos- 
ited with  Jewett  on  the  conditions  stated  in  the  bill,  which 
were  never  complied  with,  and  that  the  release  of  the  Greene- 
baum trust  deed  was  fraudulent  as  against  said  bonds,  and 
that  Mrs.  Newton  was  entitled  to  said  bonds,  uncancelled,  as 
collateral  to  the  judgment  on  the  notes  for  $14,208.54,  and  set 
aside  the  release  as  to  such  bonds,  and  ordered  a  foreclosure 
of  said  trust  deed,  and  a  sale  of  lots  in  default  of  payment  in 
the  time  fixed. 

This  decree  directed,  first,  that  certain  lots,  (named,)  then 
an  undivided  five-eighths  of  certain  land  subject  to  the  lien 
of  the  Prescott  decree,  then  an  undivided  five-eighths  of  cer- 
tain other  premises  subject  to  the  Prescott  lien,  and  then 
other  lots  subject  to  the  superior  right  of  Hukill  and  others, 
as  declared  in  the  decrees  in  their  cross-bills,  and  then  cer- 
tain lots,  be  sold,  subject  to  the  superior  rights  and  equities 
of  the  complainants  in  the  Peck  bill,  and  to  any  equity  arising 
under  incumbrances  mentioned  in  the  Jewett  trust  deed  ;  and 
then,  if  the  lands  so  sold  are  insufficient  to  pay  the  Gookins- 
Newton  decree,  it  prescribed  to  be  next  sold  other  lands,  on 
which  the  decree  states  that  the  complainants  in  the  Peck 
bill  have  rights  inferior  and  subject  to  those  of  Gookins  and 
Newton.  The  decree  required  any  surplus  to  be  brought  into 
court,  subject  to  its  further  order. 
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On  June  30,  1882,  a  writ  of  error  was  sued  out  of  the 
Appellate  Court  for  the  First  District,  to  review  the  proceed- 
ings of  the  circuit  court  of  Cook  county,  by  the  Chicago  and 
Great  Western  Kailroad  Land  Company,  Alpheus  C.  Badger, 
Henry  E.  Seelye,  the  Third  National  Bank  of  Chicago,  Charles 
A.  Gregory,  Theodore  A.  Shaw,  Charles  M.  Smith,  Horace 
A.  Hurlbut,  George  C.  Smith  and  William  T.  Allen.  At  the 
October  term  of  the  Appellate  Court,  Joshua  C.  Sanders  ap- 
peared, and  asked  leave  to  assign  errors  upon  the  record, 
which  was  afterwards  granted,  and  he  assigned  errors  accord- 
ingly. The  other  defendants  in  error  moved  to  dismiss  the 
writ  of  error  because  a  question  of  freehold  was  involved, 
which  motion  was  reserved  until  the  final  hearing,  when  it 
was  denied  by  an  affirmance  of  the  decree  below.  On  May  2, 
1883,  David  A.  Gage  moved  to  quash  the  writ  of  error  as  to 
the  Gage  suit,  because  it  was  sued  out  in  several  different 
suits,  and  for  a  misjoinder  of  parties  in  such  suit.  On  May 
4,  1883,  George  C.  Smith,  one  of  the  plaintiffs  in  error,  moved 
to  dismiss  the  writ  of  error  as  to  himself.  Upon  the  argu- 
ment, defendants  in  error  moved  to  strike  from  the  files  the 
errors  assigned  by  Sanders,  because  not  assigned  within  five 
years.  The  court  took  these  motions  under  advisement,  and 
afterwards  affirmed  the  decree  of  the  circuit  court,  generally, 
without  otherwise  deciding  any  of  the  motions  taken  under 
advisement.  The  Chicago  and  Great  Western  Bailroad  Land 
Company,  Alpheus  C.  Badger,  Henry  E.  Seelye,  the  Third 
National  Bank  of  Chicago,  Charles  A.  Gregory,  Theodore  A. 
Shaw,  Charles  M.  Smith,  Horace  A.  Hurlbut,  William  T.  Allen 
and  Joshua  C.  Sanders  bring  the  case  to  the  Supreme  Court, 
by  appeal,  and  assign  for  error  the  affirmance  of  the  decree, 
and  George  C.  Smith  assigns  for  error  that  the  court  did  not 
allow  his  motion  to  dismiss  the  writ  of  error  as  to  himself, 
and  the  appellees  assign  for  error  that  the  Appellate  Court 
erred  in  not  dismissing  the  writ  of  error  for  want  of  juris- 
diction. 
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Mr.  H.  E.  Seelye,  and  Messrs.  Quick  &  Miller,  for  the 

appellants. 

Messrs.  Grant  &  Brady,  for  the  appellants  Gregory  and 
Shaw. 

Messrs.  Page  &  Booth,  and  Mr.  Lyman  Trumbull,  for  the 
appellees  Peck,  Hill  and  Page. 

Messrs.  Campbell  &  Lawrence,  for  the  appellee  Gage. 

Mr.  B.  C.  Cook,  for  the  appellees  Hukill,  Cooper,  Davis  and 
McFetridge. 

Mr.  George  W.  Smith,  for  the  appellees  Page  and  Kimbark. 

Messrs.  Boberts  &  Hutchinson,  for  the  appellee  Newton. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

There  are  some  preliminary  questions,  here,  which  may 
properly  be  first  considered. 

It  is  insisted  that  there  is  a  freehold  involved,  and  that 
the  motion  made  in  the  Appellate  Court  to  dismiss  the  writ 
of  error  there,  on  that  ground,  should  have  been  sustained, 
under  the  provision  of  the  statute  requiring  appeals  and  writs 
of  error,  in  cases  where  a  freehold  is  involved,  to  be  prosecuted 
directly  to  and  sued  out  from  the  Supreme  Court.  It  is  true 
that  the  decree  does  set  aside  certain  deeds,  and  there  may  be 
found,  perhaps,  in  one  of  the  cross-bills,  a  prayer  that  they 
should  be  set  aside ;  but  the  primary  object  was  not  the  re- 
covery, directly,  of  any  freehold  estate.  The  Peck  bill,  which 
was  the  main  bill,  was  purely  one  to  correct  and  foreclose  the 
Jewett  trust  deed,  making  no  attack  upon  titles.  Sanders, 
Smith  and  Hurlbut  filed  cross-bills  in  this  Peck  suit,  claim- 
ing the  equity  of  redemption  to  certain  lots  covered  by  the 
Jewett  trust  deed,  as  subsequent  grantees  of  the  Chicago  and 
Great  Western  Bailroad  Land  Company,  the  makers  of  the 
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trust  deed,  and  claimed  also  to  be  holders  of  bonds  secured  by 
the  trust  deed,  and  to  be  entitled  to  have  their  lots  released 
from  the  trust  deed  on  surrender  of  their  bonds,  in  accord- 
ance with  a  provision  in  the  trust  deed  that  on  presentation 
of  a  deed  of  the  equity  of  redemption  of  any  lots,  and  bonds 
to  the  amount  of  the  schedule  price  fixed  upon  such  lots,  the 
trustee  should  make  release  of  them.  We  regard  these  cross- 
bills as  essentially  but  bills  to  redeem, — to  have  released  lots 
of  which  the  equity  of  redemption  was  held,  upon  surrender  of 
the  bonds, — and  any  cross-bill  in  any  of  the  cases  which  may 
ask  to  have  these  deeds  set  aside,  we  view  but  as  a  proceed- 
ing in  opposition  to  the  right  of  redemption.  These  deeds  to 
Sanders,  Smith  and  Hurlbut  were  set  aside  by  the  decree, 
which  was  in  effect  a  denial  of  their  right  of  redemption. 
We  believe  there  was  but  one  other  deed  set  aside, — that  to 
Stevens, — and  his  deed  was  but  a  mortgage.  We  regard  the 
scope  of  the  whole  litigation  as  involving  but  the  enforcement 
of  liens  on  real  estate,  by  mortgage  or  otherwise,  the  estab- 
lishment of  such  liens,  the  release  of  and  redemption  from 
them,  and  the  resistance  of  such  redemption, — all  on  the  part 
of  creditors,  there  being  no  adverse  claims  of  title  arrayed 
against  each  other.  In  the  determination  of  such  questions 
no  freehold  is  involved,  as  this  court  has  frequently  decided. 
{Carbine  v.  Fox,  98  111.  146  ;  Mclntyre  v.  Yates,  100  id.  475  ; 
Conkey  v.  Knight,  104  id.  337.)  We  said  in  Chicago,  Burling- 
ton and  Qwincy  Railroad  Co.  v.  Watson,  105  111.  222 :  "A 
freehold  is  never  involved,  within  the  meaning  of  the  statute, 
except  where  the  primary  object  of  the  suit  is  a  recovery  of 
a  freehold  estate  the  title  whereof  is  directly  put  in  issue, 
and  where  the  suit,  if  prosecuted  to  a  final  determination, 
will,  by  virtue  of  the  judgment  or  decree  rendered  therein,  as 
between  the  parties,  result  in  one  gaining  and  the  other  losing 
the  estate."  No  such  result  follows  here  by  virtue  of  the 
decree,  but  the  effect  is  to  subject  the  property  to  be  sold,  for 
the  satisfaction  of  the  liens  upon  it. 
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We  do  not  regard  the  finding  in  the  decree  that  the  Chicago 
and  Great  Western  Eailroad  Land  Company,  (the  mortgagor,) 
at  the  execution  of  the  Jewett  trust  deed,  owned  the  lands 
therein  described  in  fee  simple,  as  involving  any  freehold,  as 
is  claimed.  That  is  but  a  common  allegation  in  bills  of  fore- 
closure, and  a  common  finding  in  foreclosure  decrees.  There 
being  no  claim  of  an  adverse  title,  the  allegation  and  finding 
amount  really  to  no  more  than  there  was  a  valid  mortgage 
of  the  lands  made. 

There  was  a  motion  made  in  the  Appellate  Court  to  quash 
the  writ  of  error  because  of  misjoinder  of  causes  and  parties, 
in  that  it  issued  to  bring  up  on  a  single  writ  several  distinct 
and  separate  causes,  wherein  the  parties  were  not  the  same, 
the  pleadings  were  different  in  the  allegations  and  prayers  for 
relief,  and  the  decrees  were  separate,  and  granted  different 
relief  to  different  parties.  The  not  granting  of  this  motion  is 
assigned  for  error.  There  were  originally  in  the  circuit  court 
four  original  bills  in  chancery,  called,  after  the  complainants, 
respectively,  the  Peck  suit,  the  Gage  suit,  the  Badger  suit,  and 
the  Page  &  Kimbark  suit.  In  the  Peck  suit  seven  cross-bills 
were  filed,  and  one  in  the  Page  &  Kimbark  suit.  These  bills 
and  cross-bills  were  all  filed  by  creditors  and  lienholders  of 
the  Riverside  land  companies,  and  involved  the  settlement 
of  the  various  and  conflicting  claims  and  liens  of  these  cred- 
itors upon  lands  in  Riverside.  The  following  agreement  was 
made  in  open  court,  and  entered  of  record  in  the  common 
certificate  of  evidence  :  "Be  it  remembered,  that  on  the  hear- 
ing of  these  causes  it  was  agreed  between  all  the  counsel 
representing  the  different  parties,  and  each  and  every  interest 
before  the  court,  that  all  of  said  causes  should  be  heard, 
tried  and  determined  together,  as  one  cause,  with  the  agree- 
ment and  understanding  between  counsel  that  all  the  testi- 
mony or  evidence  introduced  or  heard  at  the  hearing,  in  any 
one  or  more  of  said  causes,  should  apply  to  every  other  of 
said  causes  on  hearing,  so  far  as  the  same  should  be  appli- 
28—112  III. 
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cable,  and  should  be  considered  in  each  case  by  the  court. " 
Separate  decrees  were  entered  in  the  several  suits.  One  com- 
mon certificate  of  evidence  entitled  in  all  the  bills  and  cross- 
bills was  signed,  and  filed,  and  made  the  common  record  of 
all.  In  at  least  two  instances  pleadings  in  one  case  were 
made  a  part  of  those  in  another,  by  reference.  The  causes 
having  been  in  the  circuit  court  all  heard  and  determined 
together  as  one  cause,  and  having  one  common  certificate  of 
evidence,  in  order  to  a  proper  review  of  the  decree  of  the 
circuit  court  in  the  Appellate  Court  we  think  the  mode  of 
review  in  the  latter  court  should  be  the  same  as  that  of  the 
hearing  in  the  former, — that  is,  that  all  the  causes  should 
be  reviewed  and  determined  together  as  one  cause  in  the  Ap- 
pellate Court,  and  that  a  single  writ  of  error  might  properly 
remove  the  record  of  all  the  causes  together,  as  done  in  this 
case. 

It  is  assigned  for  error  that  the  Appellate  Court  did  not 
allow  the  motion  made  to  strike  out  the  errors  assigned  in 
that  court,  by  Joshua  C.  Sanders.  That  motion  was  on  the 
ground  that  the  errors  were  assigned  after  the  five  years  lim- 
ited for  suing  out  a  writ  of  error.  Sanders  was  not  one  of 
the  original  parties  plaintiff  in  error,  but  upon  the  first  day 
of  the  October  term,  1882,  of  the  Appellate  Court,  to  which 
the  writ  of  error  was  made  returnable,  he  appeared  in  court 
and  filed  his  motion  for  leave  to  assign  cross-errors.  He 
adopted  and  assigned  certain  of  the  errors  previously  assigned 
by  plaintiffs  in  error,  and  in  addition  assigned  four  other 
errors  relating  to  his  own  case.  The  limitation  of  the  stat- 
ute does  not  apply  to  the  assignment  of  errors,  but  to  suing 
out  the  writ.  (Rev.  Stat.  chap.  110,  sec.  86.)  The  errors 
are  assigned  on  the  record,  which  may  not  be  filed  until  after 
the  five  years  expire.  Where  the  writ  is  sued  out  on  the  last 
day  of  the  five  years,  and  is  made  returnable  after  the  five 
years  have  expired,  as  in  the  present  case,  it  seems  plain  that 
defendants  in  error  may  assign  cross-errors  after  the  expira- 
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tion  of  the  five  years.  The  statute  provides  that  in  all  case3 
of  appeal  or  writ  of  error,  defendant  in  error  may  assign 
cross-errors.     Eev.  Stat.  chap.  110,  sec.  79. 

Complaint  is  made  that  all  the  causes  were  not  determined 
as  one,  and  one  decree  entered.  The  purport  of  the  agree- 
ment made  was  not  that  all  the  cases  were  to  be  merged  in 
one  for  all  purposes,  but  they  were  to  be  heard  and  deter- 
mined together  as  one  cause,  the  evidence  in  any  one  or  more 
of  the  cases  to  be  "considered  in  each  case  by  the  court,"  so 
far  as  applicable.  It  was  consistent  with  this  that  so  much 
of  the  decree  as  affected  one  party,  only,  should  be  entered 
by  itself,  and  it  is  not  perceived  how  plaintiffs  in  error  are 
prejudiced  by  the  manner  in  which  the  decree  was  entered, — 
whether  in  parts,  or  all  together. 

Objection  is  taken  that  there  were  other  necessary  parties 
not  made  parties  to  the  several  bills, — that  all  the  cestuis  que 
trust,  to-wit,  the  bondholders  under  the  Jewett  trust  deed, 
should  have  been  made  parties  by  name.  The  general  rule 
is,  that  all  persons  interested  in  the  subject  matter  of  the 
suit  are  to  be  made  parties,  and  that  the  cestuis  que  trust,  as 
well  as  the  trustee,  should  be  made  parties  to  a  foreclosure 
proceeding ;  but  there  is  an  established  exception  to  this  rule 
where  the  beneficiaries  are  very  numerous,  and  certain  par- 
ties to  the  suit  are  entitled  to  be  deemed  their  full  representa- 
tives. It  has  been  laid  down  by  Lord  Kedesdale  as  a  general 
rule,  that  where  any  persons  are  made  trustees  for  the  pay- 
ment of  debts  and  legacies,  they  may  sustain  a  suit,  either  as 
plaintiffs  or  as  defendants,  without  bringing  before  the  court 
the  creditors  or  legatees  for  whom  they  are  trustees,  which 
in  many  cases  would  be  impossible.  Indeed,  the  impracti- 
cability of  making  the  other  persons  parties  would  seem  of 
itself  a  sufficient  ground  for  dispensing  with  them.  (Story's 
Eq.  PL  sec.  150.)  In  Van  Vechten  v.  Terry,  2  Johns.  Ch.  197, 
where  a  demurrer  was  filed  to  a  bill  brought  by  trustees, 
without  making  the  cestuis  que  trust,  two  hundred  and  fifty  in 
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number,  parties,  Chancellor  Kent,  in  overruling  the  demurrer, 
said  :  "The  trustees  are  sufficient  for  the  purpose  of  this  bill, 
which  is  for  a  sale  of  the  pledge.  It  would  be  intolerably 
oppressive  and  burdensome  to  bring  in  all  the  cestuis  que  trust. 
The  delay  and  the  expense  of  such  a  proceeding  would  be  a 
reflection  on  the  justice  of  the  court.  This  is  one  of  those 
cases  in  which  the  general  rule  can  not  and  need  not  be 
enforced,  for  the  trustees  sufficiently  represent  all  the  inter- 
ests concerned ;  they  were  selected  by  the  association  for  that 
purpose,  and  we  need  not  look  beyond  them."  And  see  Shaw 
et  al.  v.  N.  C.  R.  Co.  et  al.  5  Gray,  162;  Story's  Eq.  PI.  sees. 
142,  216,  217.  We  regard  the  present  as  a  clear  case  within 
the  exception  to  the  general  rule  of  equity  pleading,  that  all 
persons  interested  in  the  subject  matter  of  the  suit  must  be 
made  parties  to  the  bill. 

It  is  objected  the  causes  were  not  referred  to  a  master  to 
report  the  amounts  due.  There  are  no  complicated  accounts 
here,  as  in  cases  where  we  have  required  there  should  be  a 
reference  to  a  master.  As  soon  as  the  rights  of  the  parties 
were  settled,  determining  the  amount  due  any  of  the  parties 
in  whose  favor  decrees  were  entered  was  but  a  matter  of  the 
computation  of  interest  on  fixed  amounts,  and  finding  the 
sum  of  the  principal  and  interest. 

Error  is  assigned  in  the  decreeing  several  sales  to  pay 
different  parties,  and  subject,  to  some  extent,  to  prior  liens, 
instead  of  one  sale  of  the  property  unincumbered,  to  pay  all. 
Although  perhaps  the  latter  form  of  decree  might  well  enough 
have  been  adopted,  yet  as  different  complainants  had  sepa- 
rate liens  upon  separate  and  distinct  pieces  of  property,  which 
were  all  being  foreclosed,  we  can  not  say,  with  the  complica- 
tion of  liens  which  existed,  and  the  mode  of  submission  of 
the  causes  for  determination,  that  there  was  essential  error 
in  the  decree  made  here,  to  sell  each  specific  piece  of  prop- 
erty subject  to  a  deed  of  trust  or  mortgage,  under  a  decree 
entered  upon  a  proceeding  to  foreclose  such  deed  of  trust  or 
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mortgage,  and  subject  to  prior  liens  upon  such  premises,  all 
such  liens  and  their  amounts  being  established  by  the  same 
decree. 

Complaint  is  made  of  the  order  in  which  the  lands  were 
decreed  to  be  sold,  and  that  it  was  not  in  the  inverse  order 
of  alienation.  The  decree  aimed,  as  would  seem,  to  observe 
the  rule  of  selling  first  the  premises  last  conveyed,  and  so  far 
as  relates  to  foreclosure  of  the  Jewett  trust  deed  we  find  no 
cause  of  complaint  of  the  violation  of  the  rule.  Whether  it 
was  fully  observed  in  other  cases  will  be  further  remarked 
upon  hereafter. 

There  is  somewhat  of  confusion  in  the  decree  in  declaring 
the  amount  found  to  be  due  to  Peck  et  al.,  as  complained  of ; 
but  we  think  that,  taking  the  whole  decree  together,  it  appears 
with  reasonable  certainty  what  the  amount  was  which  was 
declared  to  be  due. 

Complaint  is  made  that  the  sum  due  each  and  all  the  bond- 
holders was  not  ascertained,  and  provision  made  for  distribu- 
tion of  surplus  of  proceeds  of  sale  among  them.  The  decree 
did  direct  that  the  surplus,  if  any,  should  be  brought  into 
court,  to  be  subsequently  distributed,  under  direction  of  the 
court,  to  the  holders  of  bonds  entitled  to  it,  and  that  "all 
questions  arising  in  this  cause  not  herein  or  heretofore  ad- 
judicated by  the  court,  are  reserved  for  future  consideration." 
This  would  seem  to  be  all  that  was  practicable,  and  to  be 
sufficient  in  this  respect.  It  is  said  that  at  least  the  amount 
due  on  the  Jewett  trust  deed  should  have  been  expressly 
established, — whether  it  was  simply  on  the  interest  coupons, 
or  whether  it  was  for  the  whole  one  thousand  bonds  and 
accrued  interest.  We  understand  the  decree  to  do  this  in 
its  statement  "that  the  principal  of  said  bonds  is  hereby  de- 
clared to  be  due." 

It  is  complained  that  the  agreement  of  submission  was  vio- 
lated, as  the  Badger  suit  was  not  determined,  no  final  decree 
appearing  therein.    Of  this  suit  plaintiffs  in  error  themselves 
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say:  "This  bill  was  filed  without  any  precedent  to  justify 
it.  It  should  have  been  dismissed. "  It  was  a  bill  merely 
for  the  appointment  of  a  receiver,  and  its  purpose  having 
been  accomplished  in  the  making  of  such  appointment,  the 
cause  would  seem  to  have  been  overlooked,  and  not  formally 
disposed  of.  It  is  said  the  court  should  have  required  the 
receiver  to  report,  and  by  his  accounts  determine  the  fact 
whether  he  had  any  funds  in  his  hands,  and  how  much,  and 
have  applied  it,  or  at  least  ascertained  how  he  had  expended 
what  he  had.  Such  action  was  not  asked  of  the  court  below, 
and  after  having  submitted  the  cause  for  determination  upon 
such  proofs  as  had  been  taken,  it  does  not  lie  with  plaintiffs 
in  error  to  make  objection  now  of  the  absence  of  evidence  of 
what  the  receiver  had  done. 

We  now  come  to  the  consideration  of  questions  of  more 
substantial  nature,  and  arising  upon  errors  more  specially 
assigned  by  the  respective  plaintiffs  in  error. 

It  is  denied  that  there  was  a  present  right  of  foreclosure  of 
the  Jewett  trust  deed.  That  trust  deed  was  given  to  secure 
the  payment  of  railroad  bonds  issued  by  the  Chicago  and 
Great  Western  Eailroad  Company.  The  railroad  bonds  had 
not  become  due  by  the  terms  thereof.  The  only  way  in  which 
they  could  otherwise  be  made  due,  was  after  the  foreclosure 
of  the  railroad  mortgage.  The  railroad  company  itself  had 
given  its  own  mortgage  on  its  railroad,  franchise  and  prop- 
erty, to  secure  the  payment  of  these  bonds  which  it  issued. 

There  was,  in  the  Jewett  trust  deed,  the  provision  that  in 
case  of  foreclosure  and  sale  under  the  railroad  mortgage  the 
proceeds  of  the  sale  should  be  insufficient  to  pay  all  the  bonds 
in  full,  that  then,  and  in  that  case,  the  bonds  should  be  and 
be  deemed  due  and  payable,  the  same  as  if  the  bonds  had 
become  due  and  payable  by  the  terms  thereof.  It  is  under 
and  by  virtue  of  this  provision  that  it  is  claimed  the  bonds 
were  due  at  the  time  of  the  filing  of  the  bill.  The  railroad 
mortgage  had  not  been  foreclosed.     But  the  evidence  estab- 
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lishes  that  its  foreclosure  would  have  produced  nothing,  and 
would  have  been  futile.  The  transaction  of  making  the  bonds 
and  mortgage,  took  place  in  June,  1873.  In  September  of 
that  year  came  the  financial  panic,  and  there  was  an  utter 
collapse  of  the  railroad  enterprise.  Not  one  of  the  bonds,  by 
which  it  was  expected  to  build  the  road,  could  be  sold  upon 
the  market ;  no  part  of  the  road  was  built ;  the  company  had 
not  a  dollar's  worth  of  property, — nothing  whatever  more  than 
its  franchise.  Its  existence  was  hardly  more  than  on  paper. 
It  sufficiently  appears  that  the  railroad  company  had  not,  and 
would  not  have,  anything  to  foreclose  upon  and  sell.  The 
railroad  mortgage  and  property  was  the  primary  security  for 
the  payment  of  these  railroad  bonds,  and  the  object  was  that 
that  should  first  be  resorted  to  and  exhausted  before  having 
recourse  to  the  Jewett  trust  deed,  but  that  after  such  exhaus- 
tion there  might  be  then  immediate  recourse  to  the  Jewett 
trust  deed.  There  being  no  property  to  first  exhaust,  it  was 
the  same  as  an  exhaustion  of  the  property.  Not  a  dollar  of 
interest  was  paid  upon  the  bonds.  There  was  interest  due 
upon  them.  To  foreclose  the  railroad  mortgage  would  have 
been  a  vain  and  useless  thing.  The  law  did  not  require  it. 
Lex  neminem  cogit  ad  vana  sen  inutilia.  The  case  is  to  be  con- 
sidered the  same  as  if  there  had  been  a  foreclosure  and  sale 
under  the  railroad  mortgage,  and  a  deficiency  in  the  proceeds 
of  sale  to  the  amount  of  these  bonds.  Under  the  above  pro- 
vision, then,  in  the  Jewett  trust  deed,  the  bonds  were  to  be 
taken  as  due  and  payable,  and  there  was  the  present  right  of 
foreclosure.  It  matters  not  whether  Peck  et  al.  acquired  title 
by  the  sale  they  had  caused  to  be  made  of  the  bonds  held  by 
them,  as,  if  that  sale  was  invalid,  then  they  still  held  the 
bonds  as  collateral,  and  their  right  to  foreclose  was  equal, 
whether  they  held  the  bonds  only  as  collateral,  or  by  absolute 
title. 

The  decree  in  favor  of  Peck  et  al.,  in  the  Peck  suit,  wa3 
correct.      The  preference  of  their  first  hundred  bonds  was 
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given  by  the  trust  deed.  The  charge  of  fraud  in  the  prefer- 
ence was  allegation  without  proof.  The  Prescott  mortgage 
upon  the  Prescott  tract  was  the  first  of  all  the  liens  upon  the 
property,  being  a  purchase  money  mortgage,  given  upon  the 
purchase  of  that  tract.  The  portion  of  that  mortgage  which 
Peck  et  al.  paid  off,  they  were  obliged  to  pay  in  protection  of 
their  subsequently  acquired  interest  in  the  land,  and  their 
subrogation  to  the  rights  under  that  mortgage,  to  the  extent 
of  what  they  paid  in  its  discharge,  was  clearly  right. 

2.  Badger  was  the  holder  of  the  second  hundred  of  the 
first  two  hundred  bonds  which  were  preferred  in  the  Jewett 
trust  deed,  and  he  assigns  for  error  the  disallowance  of  this 
preference  of  these  one  hundred  bonds  held  by  him.  Upon 
the  part  of  the  other  creditors  of  Eiverside,  it  is  alleged  that 
this  preference  was  fraudulently  inserted  in  the  Jewett  trust 
deed,  and  that  the  same  should  be  set  aside.  These  bonds 
were  agreed  to  be  taken  by  Badger  in  lieu  of  one  hundred  and 
nineteen  bonds  secured  by  trust  deed  to  Gallup  &  Peabody, 
which  he  held  as  collateral  to  secure  his  Eiverside  claim, 
amounting  to  something  more  than  $70,000,  and  which  bonds 
he  had  pledged  to  the  Third  National  Bank  to  secure  his 
indebtedness  there.  These  Gallup  &  Peabody  bonds  were 
secured  by  a  trust  deed  of  a  portion  of  the  property,  to  Gal- 
lup and  Peabody,  which  was  one  of  the  earlier  liens  upon  the 
property,  and  anterior  to  the  Greenebaum  trust  deed  securing 
the  Greenebaum  bonds.  There  is  less  evidence  of  the  other 
creditors  actually  knowing  of  this  preference  of  two  hundred 
bonds,  than  of  their  knowledge  of  the  preference  of  one  hun- 
dred in  favor  of  Peck  et  al.  Indeed,  the  other  creditors,  so 
far  as  examined,  appear  to  testify  that  they  did  not  know  of 
the  preference  of  two  hundred  bonds.  There  was  quite  a  time 
occupied  in  arrangement  of  the  settlement  with  creditors  for 
exchange  of  their  securities  for  Jewett  bonds,  and  in  the  pre- 
paring of  the  Jewett  trust  deed.  The  first  draft  of  it  appears 
to  have  been  in  pencil,  made  in  the  early  winter  of  1872-3, 
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and  the  trust  deed  was  not  completed  until  June,  1873.  It 
appears  that,  as  first  drawn,  the  number  of  bonds  to  be  pre- 
ferred was  left  blank,  and  the  figure  "2"  in  the  trust  deed 
appears  to  be  written  over  an  erasure.  It  may  well  be  thai 
the  preference  first  contemplated  was  only  of  one  hundred 
bonds,  and  it  was  afterward  concluded  to  make  it  of  two 
hundred.  However  the  proof  may  fail  in  showing  actua? 
knowledge  by  other  creditors,  we  see  no  room  for  the  imputa- 
tion of  any  fraud  in  inserting  the  preference.  Childs  was  the 
president  of  the  Chicago  and  Great  Western  Eailroad  Land 
Company,  which  made  the  trust  deed,  and  was  acting  in  its 
behalf.  The  proof  distinctly  shows  that  this  preference  of 
two  hundred  bonds  was  known  by  Childs,  Badger,  and  Jewett 
the  trustee,  before  the  execution  of  the  trust  deed, — that 
Badger  and  the  bank  refused  to  surrender  up  the  one  hun- 
dred and  nineteen  Gallup  &  Peabody  bonds  unless  they  got 
the  one  hundred  preferred  bonds.  Mr.  Jewett  testifies  that 
he  sent  the  trust  deed  to  the  recorder's  office  to  be  recorded, 
"and  I  knew  its  provisions  in  respect  to  preferences  of  these 
first  two.  hundred  bonds  as  they  now  stand."  And,  at  any 
rate,  if  Badger  is  not  allowed  these  preferred  bonds,  he  should 
have  back  the  one  hundred  and  nineteen  Gallup  &  Peabody 
bonds,  as  they  were  given  up  only  upon  the  express  agreed 
condition  that  he  should  have  for  them  these  preferred  bonds. 
Manifestly  he  is  entitled  to  have  one  or  the  other.  It  would 
be  more  favorable  for  the  other  creditors  that  he  should  have 
the  preferred  bonds,  than  for  him  to  have  the  Gallup  &  Pea- 
body bonds,  secured  by  an  earlier  trust  deed.  The  trust  deed 
plainly  gives  the  preference  of  two  hundred  bonds,  and  we 
think  the  holder  of  the  second  hundred  bonds  is  entitled  to 
the  preference,  as  written  in  the  trust  deed. 

3.  Page  dc  Kimbark  bill,  and  Hukill  et  al.  cross-bill. — In 
August,  1870,  the  Kiverside  Improvement  Company  executed 
six  series  of  bonds,  each  twenty-five  in  number,  the  bonds 
being  each  for  $1000,  payable  three  years  after  date,  and  each 
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series  of  bonds  was  secured  by  a  trust  deed  executed  by  the 
Riverside  Improvement  Company  to  Page  &  Kimbark,  which 
trust  deeds  were  duly  recorded.  Hukill  et  al.  became  the  pur- 
chasers of  all  these  bonds  except  thirty-five.  Release  deeds, 
purporting  to  release  each  one  of  these  trust  deeds,  and  pur- 
porting to  be  executed  by  Page  &  Kimbark,  were  filed  for 
record  on  March  15,  1872,  and  duly  recorded.  The  evidence 
shows  that  the  release  deeds  were  executed  by  Page  &  Kim- 
bark, and  delivered  to  Seelye  in  escrow,  not  to  be  delivered  or 
recorded  unless  certain  arrangements  were  made,  which  would 
have  protected  the  interest  of  the  Page  &  Kimbark  bond- 
holders. By  some  means,  the  release  deeds  were,  wrongly, 
placed  on  record,  without  any  arrangement  having  been  made 
to  protect  the  interest  of  such  bondholders.  In  the  course  of 
the  preparation  for  the  making  of  the  Jewett  deed  of  trust,  it 
was  discovered  that  the  aforesaid  releases  had  been  placed 
upon  record,  and  in  rectification  of  that  error,  and  as  security 
for  the  protection  of  the  Page  &  Kimbark  bondholders  and 
the  guarantor  of  their  bonds,  the  Riverside  Improvement  Com- 
pany made  an  absolute  conveyance  to  Austin  Stevens  of  the 
equivalent  of  one  hundred  and  twenty-two  whole  Riverside 
lots,  some  forty  of  which  were  identical  with  those  included 
in  said  Page  &  Kimbark  deeds  of  trust.  These  Stevens  lots 
were  not  put  in  the  Jewett  deed  of  trust.  Hukill  et  al.  ob- 
tained judgments  agaiust  the  Riverside  Improvement  Com- 
pany, on  their  claims  against  the  company,  April  8,  1874. 
The  Page  &  Kimbark  bill  was  filed  September  12,  1873,  by 
Page  &  Kimbark,  the  trustees  in  the  Page  &  Kimbark  trust 
deeds,  for  the  reinstatement  of  the  six  trust  deeds  made  to 
them,  and  the  cancellation  of  the  releases,  and  if  this  could 
not  be  done,  by  reason  of  superior  rights  of  others,  that  the 
Stevens  lots  be  subjected  to  payment  of  the  Page  &  Kim- 
bark bonds.  The  Hukill  et  al.  cross-bill  was  filed  January  31, 
1876,  for  the  reinstatement  and  foreclosure  of  the  four  Page 
&  Kimbark  trust  deeds  which  secured  the  portion  of  the  Page 
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&  Kimbark  bonds  which  they  held,  and  if  they  should  be  found 
to  be  released,  then  that  they  might  have  a  money  decree 
against  Page  &  Kimbark,  and  that  the  Stevens  lots  might  be 
subjected  to  the  payment  of  their  bonds. 

The  bonds  secured  by  these  trust  deeds  had  not  been  paid. 
The  releases  were  executed  and  placed  on  record  without  the 
assent  or  knowledge  of  the  bondholders.  The  releases  were 
'placed  upon  record  without  the  assent  or  knowledge  of  the 
trustees  who  had  executed  them,  and  in  violation  of  the  con- 
ditions upon  which  they  had  been  placed  in  Seelye's  hands 
in  escrow,  and  only  upon  the  performance  of  which  were  the 
releases  to  be  delivered  and  have  effect.  The  decree  estab- 
lishing the  four  trust  deeds  securing  the  bonds  held  by  Hukill 
et  al.,  and  holding  the  releases  inoperative,  was,  we  think,  so 
far  as  it  went,  clearly  right.  {Barbour  v.  Scottish- American 
Mortgage  Co.  102  111.  121;  Stanley  v.  Valentine,  79  id.  344.) 
It  is  very  true  that  those  subsequently  acquiring  interests  in 
the  property  were  liable  to  be  misled,  and  take  the  premises 
to  be  unincumbered  by  these  trust  deeds,  from  these  releases 
appearing  upon  record ;  but  we  do  not  see  that  it  was  in  any 
way  from  the  fault  of  the  bondholders,  or  that  there  has  been 
any  conduct  of  theirs  which  should  visit  them  with  the  loss 
of  their  security. 

It  is  claimed  there  was  laches  on  their  part  in  not  proceed- 
ing sooner  to  enforce  the  lien  of  the  trust  deeds.  It  is  said 
that  Hukill  learned  of  the  releases  of  the  trust  deeds  in  August, 
1873,  and  did  not  file  his  cross-bill  in  one  case  until  January 
20,  1875,  and  in  another  until  January  31,  1876.  But  Page 
&  Kimbark,  the  trustees,  did  file  a  bill,  "for  all  persons  in- 
terested, as  well  as  themselves,"  to  set  aside  the  releases, 
September  12,  1873, — within  one  month  from  the  time  the 
recording  of  the  releases  came  to  the  knowledge  of  the  bond- 
holders. We  think  this  sufficiently  meets  the  imputation  of 
laches. 
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It  is  said  that  Hukill  et  al.  affirmed  the  validity  of  the  re- 
leases by  bringing  suit  against  the  trustees,  Page  &  Kimbark, 
in  the  fall  of  1873.  We  think  this  should  be  regarded  as  no 
more  than  the  pursuit  of  a  cumulative  remedy,  and  that  it 
was  not  a  waiver  of  the  right  to  insist  upon  the  invalidity  of 
the  releases.  We  see  nothing  prejudicial  in  the  refusal  of 
these  bondholders  to  accept  the  alleged  offer  made  by  Childs, 
in  1873,  to  restore  to  them  all  the  lots  which  they  originally 
had,  as  security  for  their  bonds.  These  lots  had  then  been 
conveyed  by  the  Jewett  trust  deed,  and  no  certainty  appears 
that  they  could  have  got  released  therefrom,  so  as  to  make 
the  security  as  good  as  it  was  originally,  under  the  trust  deeds 
to  Page  &  Kimbark. 

It  is  insisted  the  court  erred  in  not  decreeing  that  the 
Stevens  lots  should  be  exhausted  by  Hukill  et  al.  before  the 
lots  in  the  Jewett  trust  deed  should  be  resorted  to.  The 
decree,  in  the  respect  of  sale  of  lots  in  the  Page  &  Kimbark 
trust  deed,  was,  that  in  case  there  was  not  realized  from  the 
sale  of  those  lots  enough  to  pay  the  bonds  of  Hukill  et  al,, 
then  enough  of  the  Stevens  lots  should  be  sold  for  such  pur- 
pose, the  deed  of  which,  as  against  their  respective  judgments, 
was  held  fraudulent,  and  the  lien  of  said  judgments  was  estab- 
lished against  said  lots.  If  the  decree  was  right  in  giving 
Hukill  et  al.  any  recourse  at  all  to  the  Stevens  lots  in  satis- 
faction of  their  claims,  then  we  think  the  objection  is  well 
taken, — that  instead  of  directing  the  Stevens  lots  to  be  taken 
last,  they  should  have  been  required  to  be  first  exhausted. 
That  would  manifestly  be  so  as  to  those  of  the  Stevens  lots 
which  were  included  in  the  Page  &  Kimbark  trust  deeds. 
The  Stevens  lots  not  being  in  the  Jewett  trust  deed,  they 
should  have  first  been  exhausted  by  Hukill  et  al.,  under  the 
rule  that  where  a  creditor  has  a  lien  upon  two  funds,  in  one 
of  which  another  party  has  an  interest  and  not  in  the  other, 
tbat  party  has  a  right  to  compel  the  creditor  first  to  exhaust 
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the  security  in  which  such  party  has  no  interest.  Wise  v. 
Shepherd,  13  111.  41;  Hard  v.  Eaton,  28  id.  122. 

Hukill  et  al.  were  the  holders  of  the  bonds  secured  by  four 
of  the  Page  &  Kimbark  trust  deeds.  There  were  outstanding 
thirty-five  bonds,  secured  by  the  other  two  of  the  six  Page  & 
Kimbark  trust  deeds.  The  decree  on  the  Page  &  Kimbark 
bill  set  aside  and  cancelled  the  remaining  two  Page  &  Kim- 
bark trust  deeds,  and  enjoined  the  setting  up  or  claim  of  any 
rights  under  them,  declaring  the  bonds  which  they  were  given 
to  secure,  not  to  be  valid  and  subsisting  obligations.  In  this 
there  was  error.  There  appears  no  cause  for  any  discrim- 
ination between  the  six  deeds  of  trust,  with  respect  to  the 
releases  or  to  validity.  If  any  one  was  sustained,  all  should 
have  been.  In  regard  to  the  releases  and  validity,  the  decree 
should  have  been  the  same  with  respect  to  all  of  these  Page 
&  Kimbark  trust  deeds  and  bonds. 

4.  Gookins'  cross-bill. — The  case  of  Gookins  stands  out  in 
distinction  from  that  of  all  others  who  exchanged  prior  securi- 
ties for  railroad  bonds  secured  by  the  Jewett  deed  of  trust,  in 
that  he  never  took  railroad  bonds,  and  has  a  writing  from 
Mr.  Jewett  stating  the  precise  condition  upon  which,  only,  his 
securities  were  to  be  exchanged.  Upon  the  placing  by  Mr. 
Gookins  of  his  securities  in  Mr.  Jewett's  hands,  the  latter  gave 
the  following  receipt : 

"Keceived,  Chicago,  May  23,  1873,  of  Hon.  S.  B.  Gookins, 
two  notes  of  the  Eiverside  Improvement  Company,  for  $5000 
each,  dated  May  15,  1872;  also,  fourteen  bonds,  of  $1000 
each,  of  the  Eiverside  Water  and  Gas  Works  Company,  dated 
July  1,  1871,  and  numbered  from  201  to  214,  both  inclusive, 
which  notes  and  bonds  are  to  be  held  and  disposed  of  by 
me,  as  stated  in  his  letter  to  me  of  this  date. 

Jno.  N.  Jewett." 

The  letter  from  Gookins  to  Mr.  Jewett,  of  that  date,  says, 
"I  place  herewith  in  your  hands,  to  be  held  in  trust  for  me," 
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the  securities,  describing  them,  and  authorizing  Jewett  to  de- 
liver them  to  the  makers,  and  cancel  them  upon  the  execution 
of  the  railroad  and  Jewett  deeds  of  trust,  and  the  delivery  to 
Jewett,  for  Gookins,  of  eleven  railroad  bonds,  secured  by  said 
trust  deeds,  "such  bonds  to  come  within  the  class  first  to  be 
paid  out  of  all  or  any  of  the  assets  or  property  covered  by 
each  of  the  two  before  mentioned  deeds  of  trust,  saving  and 
excepting  only,  as  prior  thereto,  a  debt  or  claim  known  as  the 
Sapieha  claim,  otherwise  known  as  the  Peck  claim,  amount- 
ing to  about  $75,000,  the  priority  of  which,  and  of  which 
only,  is  conceded."  The  bonds  which  were  offered  to  Mr. 
Gookins  do  not  meet  the  requirement  of  his  letter.  Instead 
of  being  bonds  within  the  class  first  to  be  paid  after  the  Peck 
claim,  they  are  in  the  class  second  to  be  paid  after  the  Peck 
claim.  The  first  hundred  bonds  to  be  paid  under  the  Jewett 
trust  deed  are  the  Peck  bonds ;  the  second  hundred  are  the 
Badger  bonds,  and  then  come  the  remaining  bonds,  among 
which  are  the  bonds  for  Mr.  Gookins.  There  is  a  preference 
of  two  hundred,  instead  of  one  hundred  bonds  only,  as  there 
was  to  be  according  to  Mr.  Gookins  agreement  of  exchange. 
Gookins'  fourteen  Kiverside  bonds  were  secured  by  the  Greene- 
baum  trust  deed.  That  trust  deed  was  released  by  Greene- 
baum  at  the  time  of  the  clearance,  so-called,  in  June,  1873, 
when  the  Jewett  trust  deed  was  recorded.  In  September  or 
October  next  after,  the  secretary  of  the  Great  Western  Kail- 
road  Company  offered  to  Gookins  eleven  railroad  bonds,  se- 
cured by  the  Jewett  deed  of  trust,  but  Gookins  refused  to 
receive  them,  and  has  so  refused  ever  since.  The  notes  and 
Greenebaum  bonds  placed  by  Gookins  in  Mr.  Jewett's  hands 
were  not  surrendered  up  by  the  latter,  or  cancelled  by  him, 
and  have  ever  since  remained  in  his  hands. 

The  reinstatement  of  the  Greenebaum  trust  deed  as  to 
Gookins'  fourteen  Greenebaum  bonds,  and  its  foreclosure  as 
to  those  bonds,  is  assigned  for  error.  Greenebaum  had  no 
power  to  make  the  release  he  did  of  the  trust  deed  to  him, 
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except  upon  the  surrender  and  cancellation  of  the  bonds  held 
by  Gookins.  They  were  placed  in  Mr.  Jewett's  hands  in 
escrow,  to  be  surrendered  and  cancelled  only  upon  the  per- 
formance of  a  certain  condition.  That  condition  was  never 
complied  with.  The  bonds  offered  were  not  such  bonds  as 
Gookins  had  agreed  to  receive,  and  as  the  condition  of  his 
deposit  required.  It  is  said  that  Mr.  Jewett  was  the  agent  of 
Gookins,  and  that  the  latter  should  be  bound  by  the  acts  of 
the  former,  as  his  agent.  The  depositary  of  an  escrow  is  a 
special  and  not  a  general  agent,  and  the  person  dealing  with 
him  is  bound  to  know  the  extent  of  his  powers.  (Smith  v. 
South  Royalton  Bank,  32  Vt.  350.)  It  is  the  settled  doctrine 
that  the  delivery  of  an  escrow  by  the  depositary  to  the  grantee 
named  therein,  without  a  compliance  with  the  conditions,  is 
not  a  delivery  with  the  assent  of  the  grantor,  and  conveys  no 
title,  and  that  the  authority  of  the  depositary  of  an  escrow  is 
limited  strictly  to  the  conditions  of  the  deposit,  a  compliance 
with  which  alone  justifies  the  delivery.  Stanley  v.  Valentine, 
79  111.  544;  Evarts  v.  Agnes,  4  Wis.  343;  Ogden  v.  Ogden, 
4  Ohio  St,  182;  Smith  v.  South  Royalton  Bank,  supra. 

It  is  insisted  that  as  Gookins  took  no  steps  to  set  aside  the 
release  of  the  Greenebaum  trust  deed  until  the  filing  of  his 
cross-bill,  February  18,  1876,  there  were  such  laches  and 
acquiescence  on  his  part  as  should  be  a  bar  to  his  relief. 
There  was  no  act  of  acquiescence  on  Gookins'  part,  but  the 
direct  contrary.  When  the  bonds  were  first  offered  to  him,  in 
September  or  October,  1873,  he  refused  them.  When  offered 
again,  in  March,  1874,  he  refused  them,  and  made  a  demand 
of  Jewett  of  the  securities  he  had  placed  in  his  hands.  On 
April  8,  1874,  he  obtained  a  judgment,  in  the  Superior  Court 
of  Cook  county,  for  $11,900  on  the  two  $5000  notes  he  had 
placed  in  Jewett's  hands,  to  which  the  Greenebaum  bonds  were 
collateral.  His  interest  in  the  Greenebaum  trust  deed  was, 
comparatively,  very  small,  he  holding  only  fourteen  of  the  six- 
teen hundred  bonds,  and  he  would  hardly  be  expected  to  take 


448  Land  Co.  et  al.  v.  Peck  et  at. 

Opinion  of  the  Court. 

the  steps  to  set  aside  the  release  which  he  might  have  done 
had  he  been  the  sole  beneficiary  under  the  security.  What- 
ever acquiring  of  rights  or  change  of  situation  there  may  have 
been  on  the  faith  of  the  release  of  the  Greenebaum  trust  deeds, 
was  upon  the  settlement  for  the  exchange  of  securities.  The 
bonds  under  the  Jewett  trust  were  not  and  could  not  be  sold 
upon  the  market.  A  few  of  them  were  used,  in  avail  of  the 
privilege  under  the  trust  deed,  in  the  purchase  of  lots.  Some 
were  used  by  way  of  collateral  security,  or  otherwise  used  in 
respect  of  debts,  for  which,  probably,  nothing  else  could  be 
got.  But  so  far  as  appears,  it  was  only  to  a  very  limited 
extent  that  there  was  any  dealing  in  the  bonds.  We  can  not 
say  that  under  the  circumstances  the  taking  of  no  steps  by 
Gookins  to  set  aside  the  release  until  by  the  filing  of  his  cross- 
bill, February  8,  1876,  was  such  laches  as  should  debar  the 
relief  sought.  We  find  no  error  in  the  decree  of  relief  to 
Gookins  and  his  assignee,  Newton. 

5.  The  case  of  Gregory  and  Shaw. — Gregory  was,  at  the 
time  of  the  transaction  resulting  in  the  Jewett  trust  deed,  a 
creditor  of  the  Eiverside  Improvement  Company  for  $37,500, 
holding  a  judgment  against  the  company,  recovered  Decem- 
ber 18,  1872,  for  $13,091.21,  part  of  the  indebtedness,  and 
notes  for  the  balance,  and  held  fifty-three  Greenebaum  bonds 
to  secure  such  debt.  This  judgment  was  assigned  to  Shaw, 
March  20,  1875.  The  circuit  court  decreed  that  this  judg- 
ment be  cancelled,  and  this  is  assigned  for  error. 

The  written  instruction  under  which  Gregory  placed  his 
securities  in  the  hands  of  Mr.  Jewett  was,  to  deliver  them 
to  Childs  upon  receiving  the  latter's  note  "and  sixty-five  of 
the  said  mortgage  bonds  of  the  Chicago  and  Great  Western 
Eailroad  Company,  secured  by  first  mortgage  on  the  Eiver- 
side property,  as  indicated  in  the  agreements  and  schedules 
exhibited  in  this  matter,  and  referred  to  in  the  proposed 
arrangement  concerning  the  Great  Western  railroad  and  the 
Eiverside  property.     I  am  to  receive  said  new  bonds  and  ten 
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thousand  in  the  stock  of  the  railroad  construction  company, 
and  when  received,  and  said  bonds  are  secured  as  proposed, 
I  am  to  yield  up  all  the  Eiversicle  notes  and  gas  and  water 
bonds."  Gregory  was  present  at  the  time  the  transaction  of 
the  settlement  was  closed,  in  June,  1873,  and  received,  him- 
self, sixty-five  bonds  secured  by  the  Jewett  trust  deed.  He 
says  he  was  hurriedly  called  into  the  office  of  Badger,  where 
the  general  exchange  was  made,  and  took  his  bonds  without 
examining  the  trust  deed,  or  knowing  there  were  any  prefer- 
ences in  it,  and  supposing  that  his  bonds  were  a  first  lien. 
According  to  his  instructions  above,  the  bonds  he  was  to  have 
were  to  be  by  first  mortgage,  "as  indicated  in  the  agreements 
and  schedules  exhibited  in  this  matter,"  and  referred  to  in  the 
proposed  arrangement  concerning  the  Great  Western  railroad 
and  the  Kiverside  property.  These  references  provide  for  a 
first  mortgage  to  secure  $1,000,000  of  $8,000,000  of  bonds. 
His  bonds  do  come  within  that  class  of  first  mortgage  bonds  ; 
but  if  he  did  suppose  there  was  to  be  no  preference  over  the 
bonds  he  was  to  have,  and  did  not  know  of  the  preference  in 
the  Jewett  trust  deed,  he  should  have  known  it.  It  was  a 
general  composition  by  a  large  number  of  creditors  which  was 
being  made,  where  there  was  mutuality  of  action,  the  action 
of  each  depending  upon  that  of  another.  Gregory's  surren- 
der of  his  securities,  and  taking  new  bonds,  must  be  sup- 
posed to  have  influenced  others  in  doing  the  same.  By  the 
concurring  action  of  all  in  surrendering  up  their  claims  and 
releasing  the  common  security  for  their  payment,  new  bonds 
were  accepted  in  lieu  of  the  old,  and  a  new  security  taken  on 
the  released  property.  For  any  one  to  repudiate  the  arrange- 
ment, and  return  to  the  old  security  he  had  released,  would 
be  a  wrong  and  injustice  towards  the  others,  and  should  not 
be  permitted  because  of  carelessness  and  inattention  in  not 
learning  of  a  provision  in  the  trust  deed,  which,  at  the  time, 
was  open  to  observation  and  easy  of  ascertainment  by  exam- 
ination of  the  trust  deed,  which  was  present.  Gregory  took 
29—112  III. 
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his  bonds  under  the  Jewett  trust  deed  and  retained  them, 
and  never  expressed  any  dissatisfaction  with  the  exchange 
until  after  the  commencement  of  this  litigation.  He  made 
use  of  the  bonds  by  depositing  them  as  collaterals  for  a  loan 
in  one  of  the  Boston  banks.  He  had  agreed  to  release  the 
judgment  upon  acceptance  of  the  bonds,  and  gave  a  written 
order  to  his  attorney  to  release  the  same.  He  allowed  that 
order  to  remain  in  Childs'  hands.  Gregory  informed  his 
attorney  that  he  had  made  settlement  of  the  judgment,  and 
about  a  year  after  the  giving  of  the  order,  and  after  this  liti- 
gation had  commenced,  Childs  came  to  the  attorney  with  the 
order  from  Gregory  to  release  the  judgment,  but  the  attorney 
having  been  retained  by  Page  &  Kimbark,  and  affairs  being 
mixed,  as  he  says,  refused  to  release  the  judgment.  He  says 
he  never  knew  anything  about  Gregory's  holding  bonds  till 
after  that.  Afterwards,  another  application  was  made  to  the 
attorney  to  release  the  judgment,  and  he  still  refused.  After 
that  he  met  Gregory,  and  the  latter  revoked  the  order  in  May 
or  June,  1874.  We  are  of  opinion  that  the  conduct  of  Greg- 
ory amounted  to  an  acquiescence  in  the  transactions  of  June, 
1873,  and  that  he  is  estopped  from  repudiating  his  action  in 
taking  his  bonds  in  satisfaction  of  the  judgment,  and  that  the 
court  properly  directed  it  to  be  set  aside.  As  to  the  alleged 
error  in  taking  away  from  Shaw,  under  his  judgment  against 
the  Eiverside  Improvement  Company,  of  August  5,  1874,  for 
$41,907.32,  the  security  of  the  Stevens  lots  in  favor  of  Gage, 
that  will  be  remarked  upon  in  connection  with  the  latter's 
case. 

6.  The  Gage  bill. — With  respect  to  Gage,  the  decree  found 
that  he  received  four  hundred  of  the  bonds  under  the  Jewett 
trust  deed  in  part  settlement  of  his  claim,  and  had  made  use 
of  the  same,  and  was  estopped  to  deny  the  validity  of  that 
trust  deed,  or  of  the  releases  made  by  Greenebaum  as  to  all 
the  lands  covered  by  that  trust  deed.  But  the  decree  further 
found  that  the  release  of  the  Greenebaum  trust  deeds  as  to 
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the  lots  and  lands  contained  in  the  Stevens  deed  was  pro- 
cured by  fraud,  and  was  void  as  against  Gage,  and  that  he 
still  had  a  lien  on  the  lots  and  land  in  the  Stevens  deed  for 
the  money  found  due  him,  and  as  to  a  few  of  those  lots  it 
finds  a  vendor's  lien  in  favor  of  Gage.  The  property  con- 
veyed to  Stevens  was  in  the  Greenebaum  trust  deed,  but  not 
in  the  Jewett  trust  deed,  as  has  been  observed,  it  having  been 
conveyed  to  Stevens,  as  we  have  found,  in  protection  of  the 
Kimbark  trust  deeds  which  had  been  unauthorizedly  released. 
The  finding  of  a  vendor's  lien  as  to  any  of  the  lots  was 
manifestly  erroneous.  Gage  made  a  deed  of  his  land  to  the 
Eiverside  Improvement  Company,  and  as  security  for  the 
unpaid  part  of  the  purchase  money  accepted  seven  hundred 
and  fifty-nine  Greenebaum  bonds.  These  bonds  were  secured 
by  the  Greenebaum  trust  deed,  which  was  on  not  only  the 
Gage  land,  but  also  on  the  Prescott  tract,  thus  giving  to  Gage 
a  distinct  and  independent  security  for  his  purchase  money. 
It  is  well  settled  by  decisions  in  this  State,  that  by  thus  taking 
a  distinct  and  independent  security  for  the  remaining  pur- 
chase money,  Gage  waived  all  right  to  a  vendor's  lien.  Con- 
over  v.  Warren,  1  Gilm.  498 ;  Trustees  of  Schools  v.  Wright, 
11  111.  603;  Boyntonv.  Champlin,  42  id.  57;  Goiol  v.  Vamum, 
37  id.  181 ;  Warner  v.  Scott,  63  id.  368.  The  fraud  alleged, 
upon  which  it  was  found  the  release  of  the  Greenebaum  trust 
deeds  as  to  the  property  in  the  Stevens  deed  was  procured, 
consisted  in  the  alleged  representation,  made  by  Childs  to 
Gage,  that  all  the  Eiverside  property  should  be  put  into  the 
Jewett  trust  deed.  No  greater  effect  could  be  claimed  from 
such  a  fraud  than  that  the  alleged  false  representation  should 
be  made  good,  and  the  property  in  the  Stevens  deed  be  put 
into  and  made  subject  to  the  Jewett  trust  deed,  which  would 
allow  all  the  holders  under  that  trust  deed  to  participate  in 
the  property.  We  see  no  reason  for  the  appropriation  of  that 
property  to  the  exclusive  benefit  of  Gage.  In  order  to  enable 
Gage  to  have  benefit  of  this  property  conveyed  to  Stevens 


4j2  Land  Co.  et  al.  v.  Peck  et  al. 

Opinion  of  the  Court. 

which  was  not  in  the  Jewett  trust  deed,  he  was  reinstated  in 
his  position  of  a  holder  of  honds  under  the  Greenebaum  trust 
deed,  and  allowed  a  foreclosure  upon  property  not  covered  by 
the  Jewett  trust  deed,  viz.,  that  in  the  Stevens  deed,  which 
bonds  he  had  before  surrendered  up  in  exchange  for  Jewett 
bonds,  and  had  given  consent  to  the  release  of  the  Greene- 
baum trust  deeds.  If  there  was  to  be  a  going  back  to  Greene- 
baum bonds  which  had  been  given  up,  it  should  have  been 
permitted  to  all  who  had  exchanged  Greenebaum  bonds  for 
Jewett  bonds.  If  there  was  to  be  distinction  in  that  respect, 
among  all  the  creditors  we  view  Gage  as  the  last  one  in  whose 
favor  such  a  discrimination  should  be  made.  As  much  the 
largest  creditor,  being  the  holder  of  about  one-half  of  the 
$1,000,000  Greenebaum  bonds,  he  was  more  deeply  interested 
than  any  other,  except,  perhaps,  Childs,  in  the  scheme  which 
resulted  in  the  giving  of  the  Jewett  trust  deed.  It  was  ex- 
pected it  would  render  the  new  bonds  marketable,  whereby 
Gage  would  be  paid  off.  If  not  an  inventor,  he  was  an  active 
promoter  of  the  project.  Together  with  Childs,  he,  for  some 
six  months  of  time,  was  actively  engaged  in  planning,  man- 
aging and  accomplishing  the  result  of  the  Jewett  trust  deed. 
He  and  Childs  were  the  chief  actors  in  bringing  it  about.  If 
any  one  of  the  creditors  ought  to  have  known,  and  should  be 
taken  to  have  known,  what  were  the  provisions  of  the  trust 
deed,  it  was  Gage  himself.  We  think  he  should  stand  on  the 
same  footing  with  the  other  holders  of  Jewett  bonds,  in  all 
respects.  His  subrogation  to  the  Prescott  mortgage  for  the 
amount  he  contributed  to  its  discharge,  was  right,  as  we  have 
found  it  to  have  been  in  the  case  of  Peck  et  al.  It  results 
that  it  was  erroneous,  as  complained  by  Shaw,  to  take  away 
from  him,  as  a  judgment  creditor,  the  security  of  the  Stevens 
property,  as  was  done,  in  favor  of  Gage.  It  is  said  that  Shaw 
did  not  file  a  cross-bill  seeking  any  affirmative  relief  in  regard 
to  this  matter;  but  he  sets  up  the  judgment  in  his  answer, 
its  date  and  amount,  and  that  execution  upon  it  was  duly 
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sued  out,  and  returned  unsatisfied.  This  was  sufficient,  as 
we  conceive,  in  the  way  of  pleading,  to  insure  the  protection 
of  the  rights  of  Shaw  as  a  judgment  creditor,  without  the 
filing  of  a  cross-bill.  Armstrong  v.  Warrington,  111  111.  430. 
7.  Joshua  C.  Sanders  sought  avail  of  the  privilege  given 
by  the  Jewett  trust  deed,  of  the  conversion  of  bonds  into  lots 
at  the  schedule  prices  fixed.  He,  in  January,  1874,  pur- 
chased of  the  Chicago  and  Great  Western  Eailroad  Land 
Company,  and  received  deeds  of  the  equity  of  redemption 
(subject  to  the  Jewett  trust  deed)  to  three  hundred  lots.  He 
afterwards  made  a  tender  to  the  trustee  of  bonds  to  the 
amount  of  the  schedule  prices  of  his  lots,  and  demanded  a 
release  of  his  lots,  which  was  refused.  The  circuit  court,  in 
its  decree,  found  that  the  deeds  to  Sanders  were  obtained  by 
fraud,  and  set  them  aside.  There  are  no  allegations  or  prayer 
in  the  pleadings  upon  which  the  court  could  set  aside  the 
deeds  to  Sanders.  The  consideration  which  he  gave  for  the 
making  of  the  deeds  was  about  $25,000,  notes  of  the  Eiver- 
side  Improvement  Company,  which  the  land  company  had 
assumed,  and  which  he  held,  and  his  conveyance  of  $4000 
worth  of  Flushing  lots.  The  sale  and  deeds  to  Sanders  were 
approved  by  a  resolution  of  the  board  of  directors  of  the 
Great  Western  Eailroad  Land  Company,  at  a  meeting  held  on 
January  17,  1874.  But  the  deed  of  the  equity  of  redemption 
might  have  been  without  any  consideration  to  a  holder  of 
bonds,  and  he  be  entitled  to  a  release.  Nothing  in  addition 
to  the  schedule  price  was  required  to  be  paid.  The  provision 
of  the  trust  deed  was  express,  that  upon  receiving  the  schedule 
price  of  any  lot,  in  bonds,  the  trustee  should  release  the  lot 
from  the  trust  deed.  We  find  no  sufficient  evidence  that  the 
deeds  to  Sanders  were  obtained  by  fraud,  and  as  the  holder 
of  bonds  to  the  amount  of  the  schedule  prices  of  his  lots, 
which  he  tendered,  by  the  plain  terms  of  the  deed  of  trust 
he  would  seem  to  be  entitled  to  the  release  which  he  de- 
manded. 
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Question  is  made  as  to  Sanders  being  a  bona  fide  holder  of 
the  bonds.  It  appears  that  Duncomb  sold  and  delivered  to 
Sanders  one  hundred  and  ninety-five  bonds,  for  which  San- 
ders paid  $20,000,  and  Duncomb  delivered  to  Sanders  twenty 
bonds,  and  gave  him  an  order  on  Jewett  for  one  hundred  and 
twenty  bonds,  upon  which  Sanders  obtained  from  Jewett  one 
hundred  and  sixteen  bonds.  Subsequently,  Duncomb  obtained 
from  other  holders  of  bonds,  and  delivered  to  Sanders,  other 
bonds,  making  in  the  aggregate  the  one  hundred  and  ninety- 
five  bonds.  It  is  claimed  the  one  hundred  and  sixteen  bonds 
were  not  properly  issued.  They  were  obtained  under  the  fol- 
lowing circumstances :  Gage  originally  received,  at  the  time 
of  the  Jewett  clearance,  as  it  is  called,  two  hundred  and  fifty 
bonds,  the  settlement  of  the  balance  of  Gage's  claim  being 
reserved  for  future  adjustment.  These  two  hundred  and  fifty 
bonds  remained  in  Mr.  Jewett's  hands,  for  Gage.  Subse- 
quently, about  November  or  December,  1873,  Mr.  Jewett  hold- 
ing two  hundred  and  seventy  other  bonds  still  undisposed  of 
to  creditors,  and  Gage  being  under  the  necessity  of  raising  a 
large  amount  of  money,  Childs,  representing  the  Kiverside 
companies,  says  that  he  was  urged,  on  behalf  of  Gage,  to  let 
the  latter  also  have  these  two  hundred  and  seventy  bonds  ; 
that  he  (Childs)  urged  that  one-half  of  them  (one  hundred 
and  thirty-five  bonds)  should  be  given  to  Duncomb,  who  was 
a  creditor  of  Eiverside  for  some  $200,000,  and  resided  in 
New  York,  being  the  only  large  creditor  who  had  not  been 
then  provided  for,  and  to  whom  two  hundred  bonds  had  been 
promised, — one  hundred  out  of  the  first  thousand  bonds,  and 
one  hundred  of  the  amount  above  that, — but  that  finally 
Childs  consented  that  Gage  should  have  the  whole  two  hun- 
dred and  seventy  bonds,  making  five  hundred  and  twenty  in 
all,  and  that  Jewett,  with  the  consent  of  Gage  and  Childs, 
delivered  the  five  hundred  and  twenty  bonds  to  Hurlbut,  to 
raise  money  for  Gage's  benefit.  Subsequently,  the  attempt 
to  raise  the  necessary  money  for  Gage  on  these  bonds  failing, 
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four  hundred  and  seventy  of  these  bonds  were  returned  by 
Huiibut  to  Jewett,  Hurlbut  retaining  fifty  for  his  services  and 
trouble.  Of  these  four  hundred  and  seventy  bonds,  Childs 
says  Gage  consented  to  be  satisfied  with  three  hundred  and 
fifty,  making,  with  the  fifty  retained  by  Hurlbut,  four  hun- 
dred received  by  Gage,  and  that  Duncomb  should  have  one 
hundred  and  twenty  upon  his  claim,  and  Gage  gave  an  order 
authorizing  Jewett  to  deliver  them  to  the  order  of  Duncomb. 
Gage  and  Jewett  do  not  agree  with  Childs  that  five  hundred 
and  twenty  was  agreed  upon  as  the  number  of  bonds  Gage 
should  finally  have,  but  say  that  such  amount  was  four  hun- 
dred ;  nor  do  they  agree  with  Childs  in  his  statement  that  they 
consented  that  Duncomb  should  have  one  hundred  and  twenty 
bonds  upon  his  claim ;  but  Mr.  Jewett  does  admit  that  the 
five  hundred  and  twenty  bonds  were  delivered  by  him  to  Hurl- 
but, upon  which  to  raise  $100,000  for  the  benefit  of  Gage,  and 
that  he  would  not  deliver  the  one  hundred  and  sixteen  bonds 
to  Sanders  which  he  did  deliver,  upon  the  order  of  Duncomb 
and  Stevens,  but  required  the  further  order  of  Gage,  which 
was  given.  Gage  testifies  that  in  the  course  of  the  prepara- 
tion for  the  June  settlement,  Childs  gave  him  a  schedule  of 
debts  owing  by  the  Kiverside  Improvement  Company,  and 
they  considered  the  prospect  of  getting  them  up  with  the 
bonds  to  be  issued ;  that  the  schedule  contained  the  names 
of  parties  with  whom  it  was  fair  and  necessary  to  settle,  and 
the  debts  due  them,  approximately ;  that  Duncomb  appeared 
on  the  schedule  a  creditor  for  $190,000.  We  think  the  evi- 
dence shows  an  indebtedness  to  Duncomb,  at  least  to  an 
amount  exceeding  the  one  hundred  and  sixteen  bonds;  that 
this  indebtedness  was  contemplated  and  considered  with  the 
rest  in  the  making  of  the  arrangement  for  the  adjustment  of 
outstanding  indebtedness  with  the  new  bonds ;  that  in  the 
distribution  of  the  bonds,  Duncomb  was  neglected  and  left 
unprovided  for,  as  was  Gage,  in  part,  although,  as  Childs 
says,  there  had  been  two  hundred  bonds  promised  Duncomb. 
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The  balance  of  Gage's  claim  was  reserved  for  future  adjust- 
ment. On  January  12,  1874,  the  directors  of  the  Chicago 
and  Great  Western  Eailroad  Land  Company  passed  this  reso- 
lution :  "Whereas,  the  claim  of  David  A.  Gage  against  the 
Eiverside  Improvement  Company,  which  amount  was  assumed 
to  be  settled  by  this  company,  is  yet  unsettled,  it  is  there- 
fore resolved  that  all  the  bonds  that  are  not  in  other  hands 
as  collateral,  belonging  to  the  company,  (the  same  being  two 
hundred  and  seventy  in  number,)  be  paid  to  David  A.  Gage," 
etc.  These  bonds  were  in  the  hands  of  Mr.  Jewett,  undis- 
posed of  to  creditors.  They  made,  with  the  two  hundred  and 
fifty  originally  given  to  Gage,  five  hundred  and  twenty  bonds 
in  all  allowed  to  Gage.  On  February  23,  1874,  Jewett,  by 
direction  of  Childs,  president  of  the  land  company,  and  upon 
the  written  order  of  Gage,  delivered  the  one  hundred  and  six- 
teen bonds  to  Sanders,  under  the  order  of  Duncomb.  Childs, 
at  the  time  of  his  direction,  said  the  bonds  were  to  pay  the 
debt  the  improvement  company  owed  Duncomb.  The  form 
of  Gage's  order  to  Jewett  was,  "to  deliver  one  hundred  and 
twenty  of  the  five  hundred  and  twenty  bonds  of  the  Chicago 
and  Great  Western  Eailroad  Company,  now  in  your  hands, 
to  the  order  of  D.  S.  Duncomb."  We  do  not  find,  from  the 
evidence,  that  these  one  hundred  and  sixteen  bonds  were 
improperly  issued. 

As  to  all  the  rest  of  the  one  hundred  and  ninety-five  Sand- 
ers bonds  over  the  said  one  hundred  and  sixteen,  there  is  no 
pretence,  by  the  evidence,  that  they  were  not  properly  issued. 
The  whole  number  of  bonds  were  issued  and  distributed  at 
the  time  of  the  June  settlement,  except  the  two  hundred  and 
seventy  left  in  Mr.  Jewett's  hands,  and  the  latter  were  dis- 
posed of  as  above  named,  completing  the  issue  of  all  the 
bonds.  It  is  said  that  it  is  not  shown  how  Duncomb  came 
by  the  remainder  of  the  bonds.  This  was  not  necessary. 
The  bonds  were  payable  to  bearer,  and  out  in  circulation,  to 
pass  from  hand  to  hand.     It  was  not  incumbent  upon  the 
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bolder  of  any  of  the  bonds  asking  the  benefit  of  them,  to 
account  how  himself  or  any  previous  holder  of  the  bonds  ob- 
tained them.  They  would  be  presumed  to  be  rightful  holders 
until  the  contrary  was  shown.  The  right  of  conversion  of 
the  bonds  into  lots  was  an  important  incident  of  the  bonds, 
and  gave  to  them  an  additional  value.  It  was  a  right  which 
was  attached  to  the  bonds,  and  was  equally  enforceable  with 
that  for  the  money  which  the  bonds  called  for.  The  total 
value  of  the  lands  covered  by  the  Jewett  trust  deed  securing 
$1,000,000,  as  fixed  by  the  schedule  of  prices,  was  $1,800,- 
000.  The  taking  of  lots  by  the  holders  of  bonds,  at  the  sched- 
ule price,  for  their  bonds,  was  of  advantage  to  the  company 
in  disposing  of  their  lots  at  the  company's  prices.  It  reduced 
the  bonded  indebtedness  more  rapidly  than  the  security,  and 
thus  increased  the  security  of  the  other  bondholders,  except 
the  preferred  ones,  the  bondholders  who  got  lots  getting  less 
than  their  share  of  the  security.  The  preferred  bondholders 
have  no  cause  of  complaint  in  the  exchange  of  bonds  for  lots, 
as  their  preference  was  under  this  condition.  It  was  a  pro- 
vision for  the  benefit  of  the  unpreferred  bondholders,  in  that 
it  enabled  them  to  obtain  a  share  of  the  security,  and  therein 
was  in  promotion  of  equality,  which  is  equity,  and  so  to  be 
favored.  Before  making  the  deeds  to  Sanders,  the  president 
of  the  land  company  offered  to  the  Pecks,  to  Gage,  and  to 
nearly  all  the  large  bondholders,  to  convey  lots,  at  the  sched- 
ule prices,  in  exchange  for  bonds,  which  they  refused,  pre- 
ferring their  bonds  rather  than  to  turn  them  into  real  estate. 
We  are  of  opinion  the  relief  asked  by  Sanders  should  have 
been  granted  to  him  upon  the  surrender  of  his  bonds. 

8.  Horace  A.  Hurlbut  had  obtained  from  the  land  com- 
pany a  deed  of  the  equity  of  redemption  to  thirty-five  lots, 
and  tendered  bonds  to  the  amount  of  their  schedule  prices 
to  the  trustee,  and  demanded  a  release  of  his  lots  from  the 
trustee,  which  was  refused.  Hurlbut's  bonds  were  the  fifty 
which  we  have  before  spoken  of  as  retained  by  him  out  of 
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the  five  hundred  and  twenty  Gage  bonds  which  were  placed 
in  his  hands  to  raise  money  for  Gage's  benefit,  and  afterward, 
upon  failure  to  raise  the  money,  returned,  except  fifty,  which 
he  retained,  claiming  his  right  to  do  so,  for  the  services  he 
had  rendered.  It  is  a  matter  of  dispute  between  Gage  and 
Hurlbut  whether  the  latter  is  entitled  to  anything  for  such 
services,  Hurlbut  claiming  that  he  is,  and  Gage  denying  it, 
and  insisting  that  Hurlbut's  retention  of  the  bonds  is  wrong- 
ful. The  title  to  the  bonds  should  be  settled  by  a  suit  at  law 
between  Gage  and  Hurlbut.  The  proof  showing  such  uncer- 
tainty as  to  Hurlbut's  title  to  the  bonds  which  he  tendered, 
we  think  the  trustee  was  justified  in  not  receiving  them,  and 
not  executing  to  Hurlbut  a  release  of  the  lots,  and  we  find 
no  cause  for  disturbing  the  decree  denying  relief  to  Hurlbut. 

9.  Charles  M.  Smith  held  the  conveyance  of  the  land  com- 
pany of  the  equity  of  redemption  to  sixteen  lots,  and  having 
made  a  tender  of  eight  bonds,  amounting  to  the  schedule 
value  of  his  lots,  and  requested  a  release  of  these  lots,  which 
was  refused,  the  circuit  court,  on  his  cross-bill,  decreed  him 
entitled  to  a  release  of  his  eight  lots  from  the  lien  of  the 
Jewett  trust  deed.  The  court,  however,  decreed  that  these 
lots  should  be  sold  (in  sale  of  five-eighths  of  the  Prescott  tract, 
in  which  they  are  included,)  on  foreclosure  of  the  Greenebaum 
trust  deed  on  the  Gookins  cross-bill,  and  this  is  assigned  for 
error  by  Smith.  We  perceive  no  error  in  this.  The  lots  were 
included  in  the  Greenebaum  trust  deed,  which  was  a  prior 
incumbrance  to  the  Jewett  trust  deed,  and  the  release  of  the 
lots  from  the  latter  left  them  subject  to  the  lien  of  the  Greene- 
baum trust  deed,  which,  as  to  Gookins,  we  have  found  was 
not  released,  and  that  it  was  released  as  to  Smith,  and  the 
others  taking  the  new  bonds  in  exchange  for  their  Greene- 
baum bonds. 

We  find  no  error  in  the  decree  refusing  the  relief  asked  by 
Smith,  of  having  released  from  the  Jewett  trust  deed  lots 
636,  637  and  638,  the  equity  of  redemption  to  which  he  held 
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a  conveyance  of,  from  the  land  company,  and  he  had  brought 
into  court  and  offered  to  surrender  bonds  in  redemption. 
Upon  these  lots,  or  two  of  them,  the  Eiverside  gas  works  are 
situated,  which  cost  $40,000  or  $50,000,  and  are  now  in 
operation.  They  were  not  included  in  the  schedule  made 
under  the  Jewett  trust  deed,  and  were  not  intended  to  be. 
Smith  had  no  right  to  have  a  release  of  these  lots  from  the 
Jewett  trust  deed  by  reason  of  such  conveyance  of  the  equity 
of  redemption  to  them,  and  denial  of  such  release  was  prop- 
erly decreed. 

10.  William  T.  Allen,  who  exchanged  Greenebaum  bonds 
for  new  bonds,  by  his  cross-bill  prays  a  reinstatement  of 
the  Greenebaum  trust  deed,  and  that  he  may  be  remitted  to 
his  original  status  as  holder  of  Greenebaum  bonds.  We  find 
nothing  in  his  case  to  distinguish  it  from  that  of  the  others 
who  made  exchange  of  Greenebaum  bonds  which  they  held, 
for  new  bonds,  and  perceive  no  error  in  the  dismissal  of  his 
cross-bill. 

As  an  instance  where  the  rule  of  sale  in  the  inverse  order 
of  alienation  was  violated,  reference  is  made  to  the  ordering 
to  be  sold  last  the  property  covered  by  five  certain  deeds 
made  by  the  Great  Western  Land  Company  to  George  Taylor, 
as  trustee  for  the  city  of  Chicago,  in  July,  1874,  when  the 
sixteen  lots  conveyed  by  the  land  company  to  Charles  M. 
Smith  (which  conveyance  was  sustained)  were  so  conveyed 
on  April  15,  1874.  We  discover  no  good  reason  for  ordering 
the  sale  of  these  lots  of  Smith  before  the  lands  subsequently 
conveyed  to  the  city.  It  appears  to  be  a  departure  from  the 
rule  generally  observed  in  the  case  of  ordering  sale  in  the 
inverse  order  of  alienation  where  there  had  been  conveyances, 
and  it  is  without  explanation  to  us. 

It  is  claimed  the  court  erred  in  decreeing  the  sale  en  masse 
to  satisfy  the  Gookins  claim,  of  the  west  one  hundred  acres 
of  the  south-west  quarter  of  section  35,  township  39  north, 
range  12,  which  had  been  subdivided  into  lots  and  blocks  as 
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the  fifth  division,  and  different  lots  sold  to  purchasers,  among 
others  the  sixteen  to  Charles  M.  Smith.  It  is  said  the  sale 
should  have  been  by  lots,  according  to  the  subdivision,  and 
the  portions  unconveyed  should  have  been  directed  to  be  first 
sold  before  taking  these  lots.  This  would  have  been  the 
proper  course  if  there  might  have  been  a  sale  by  lots,  and  a 
sale  en  masse  could  not  have  been  made  more  advantageously  ; 
but  we  think  this  would  relate  to  the  conduct  of  the  officer 
in  making  the  sale.  We  do  not  understand  the  decree  as 
requiring  that  the  sale  should  be  en  masse,  and  not  by  lots. 
Of  course  the  portions  unconveyed  should  have  been  first  sold 
before  taking  any  lots  which  had  been  conveyed. 

Complaint  is  made  that  there  was  not  a  proper  marshalling 
of  the  securities  in  respect  of  the  sale  of  the  Stevens  lots, 
and  the  sale  to  pay  the  Gookins  claim.  In  respect  to  the 
Stevens  lots,  we  have  already  remarked  as  to  resorting  to 
them  for  the  satisfaction  of  the  claims  of  Hukill  et  al.  For 
the  same  reason  as  in  the  case  of  Hukill  et  al.,  in  making 
sale  under  the  Greenebaum  trust  deed  for  the  satisfaction  of 
the  Gookins  claim,  the  remaining  unexhausted  Stevens  lots, 
if  any,  should  have  first  been  exhausted,  the  Stevens  lots 
being  in  the  Greenebaum  and  not  in  the  Jewett  trust  deed. 
And  under  the  Shaw  judgment  of  August  5,  1874,  for  $41,- 
907.32,  any  of  the  Stevens  lots  remaining  unexhausted  should 
first  have  been  resorted  to  for  satisfying  that  judgment  before 
resort  to  any  other  property,  if  so  required  by  any  claimant 
under  the  Jewett  trust  deed.  And  in  the  sale  under  the 
Jewett  trust  deed  the  part  unconveyed  should  first  have  been 
sold,  and  the  portions  which  had  been  conveyed  should  have 
been  sold  in  the  inverse  order  of  their  alienation. 

The  defendants  in  error  have  suggested  a  diminution  of 
the  record  herein,  and  presented  an  additional  record  of  pro- 
ceedings in  the  cause  subsequent  to  the  foreclosure  decree,  to 
supply  the  alleged  diminution,  which  was  allowed  to  be  filed, 
•r  Irving  until  the  hearing  the  questions  arising  upon  this 
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suggestion, — whether  the  record  was  diminished,  and  whether 
this  writ  of  error  involves  the  deficiency  decree  contained  in 
the  additional  record.  The  error  alleged  as  existing  in  the 
additional  record  is  the  order  or  decree  of  the  circuit  court 
of  July  15,  1881,  in  the  suit  of  Peck  and  others  against  the 
Chicago  and  Great  Western  Railroad  Land  Company  and 
others,  directing  a  substituted  report  of  sale  to  be  filed  in 
place  of  a  prior  one  alleged  to  be  lost  from  the  files,  and  en- 
tering a  personal  decree  in  favor  of  Peck  and  others,  against 
said  land  company,  for  a  deficiency,  without  notice  of  appli- 
cation therefor  to  defendants,  and  also  the  order  of  said  court 
overruling  the  motion  to  vacate  and  set  aside  such  order  of 
July  15,  1881.  A  writ  of  error  was  sued  out  from  the  Ap- 
pellate Court  for  the  First  District,  to  the  circuit  court,  by 
the  Great  Western  Railroad  Land  Company  and  the  Third 
National  Bank  of  Chicago,  to  reverse  the  said  order  or  decree, 
and  such  order  or  decree  was  affirmed  by  the  Appellate  Court, 
from  which  judgment  of  affirmance  an  appeal  was  taken  to 
this  court,  and  is  now  pending,  being  the  next  case  upon  the 
docket,  and  having  been  submitted  for  determination  together 
with  the  former  cause,  which  we  have  just  been  considering. 
Both  records  being  thus  at  the  same  time  before  us,  and  they 
together  constituting  but  the  one  record  in  such  former  cause, 
we  will  not  split  the  matter  into  two  causes,  but  will  consider 
the  two  records  together  as  forming  the  record  in  such  former 
cause,  and  will  therein  dispose  of  the  questions  made  on  the 
additional  record  as  arising  in  that  case. 

There  was  no  supersedeas  under  the  writ  of  error  upon  the 
foreclosure  decree,  and  the  additional  record  shows  a  sale  had 
under  that  decree,  and  that  on  August  20,  1879,  Mr.  Adair, 
the  special  commissioner  appointed  to  make  sale,  filed  his 
report  of  sale,  stating  that  he  had  made  such  sale  on  June 
21,  1879,  and  struck  off  and  sold  the  lands  directed  to  be 
sold,  to  Clarence  I.  Peck,  one  of  the  complainants,  and  he 
reported  a  deficiency  to  pay  the  complainants,  Peck  et  al., 
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of  $20,468.67;  and  on  the  same  day  an  ex  parte  order  was 
made  confirming  the  report,  unless  excepted  to  within  thirty 
days.  Nearly  two  years  afterwards,  on  July  15,  1.881,  the 
complainants,  Peck  and  others,  upon  ex  parte  affidavit  that 
the  original  report  of  sale  was  not  to  be  found  upon  the  files, 
procured  the  entry  of  an  order  that  a  substituted  report,  then 
presented  by  the  special  commissioner  who  made  the  sale,  be 
filed  in  lieu  of  said  original  report  nunc  pro  tunc,  as  of  the 
date  of  filing  the  original  report,  August  20,  1879,  and  grant- 
ing to  the  said  complainants  a  decree  for  deficiency  against 
the  Great  Western  Kailroad  Land  Company  for  $21,685.09, 
and  awarding  execution  therefor.  This  order  or  decree  was 
entered  without  notice  to  the  land  company,  against  whom  it 
was  rendered,  or  to  any  other  defendant.  The  substituted 
report  of  sale  stated  that  the  sale  took  place  on  July  21,  1879, 
while  the  original  report,  which  was  confirmed,  states  that  it 
took  place  June  21,  1879.  On  July  16,  1881,  the  day  fol- 
lowing the  entry  of  said  decree,  a  motion  was  made  by  said 
land  company,  and  the  Third  National  Bank  of  Chicago,  and 
Charles  A.  Phillip,  who  are  holders  of  bonds  secured  by  the 
Jewett  trust  deed,  to  set  aside  such  order  or  decree.  During 
the  hearing  of  said  motion  the  complainants  made  two  cross- 
motions,  —one  to  amend  the  deficiency  decree  so  as  to  show 
that  William  D.  Kerfoot,  receiver  of  said  land  company, 
(appointed  in  the  suit  of  Badger  against  said  land  company 
and  others,)  had  notice  of  the  application  for  said  deficiency 
decree,  and  appeared  in  court  by  counsel  when  the  same  was 
entered.  The  other  cross-motion  was  to  remit  $2797.06  from 
the  amount  of-  such  deficiency  decree.  On  January  5,  188*3, 
the  circuit  court  overruled  said  motion  to  vacate  said  order 
or  decree,  and  granted  complainants'  cross-motions  to  amend 
said  decree  and  to  remit,  and  ordered  that  such  decree  be 
amended  nunc  pro  tunc,  as  of  July  15,  1881,  so  as  to  show 
that  the  receiver,  Kerfoot,  appeared  by  his  solicitor  when  the 
said  decree  was  entered,  and  further  ordered  that  the  amount 
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of  the  remittitur  be  indorsed  by  the  sheriff  on  the  execution 
issued  under  said  decree. 

It  is  insisted  that  portion  of  the  order  of  July  15,  1881, 
which  directed  the  substituted  report  of  sale  to  be  filed  in  lieu 
of  the  original  report,  should  not  have  been  made,  unless  upon 
notice  to  parties  adversely  interested, — referring  to  Harris  v. 
Lester,  80  111.  314,  where  this  court  said:  "The  power  of 
the  court  to  replace  that  which  has  been  lost  or  destroyed 
from  the  files,  for  any  cause,  can  not  be  invoked,  except  upon 
reasonable  notice  to  parties  adversely  interested. "  Also,  that 
the  decree  for  deficiency  in  favor  of  complainants,  Peck  et  al., 
should  not  have  been  entered  without  like  notice,  and  Mulvey 
v.  Carpenter,  78  111.  580,  is  cited,  which  holds  that  such  a 
decree  for  deficiency,  entered  after  the  term  at  which  the 
master's  report  of  sale  was  filed  and  confirmed,  without  notice 
to  the  defendant  against  whom  it  was  entered,  was  null  and 
void  for  want  of  jurisdiction.  The  original  decree  of  fore- 
closure provided  that  if  the  moneys  derived  from  sale  upon 
the  Peck  bill  should  be  insufficient  for  their  payment,  the 
commissioner  making  the  sale  should  specify  the  deficiency, 
and  a  personal  decree  should  be  entered  against  the  Great 
Western  Land  Company  for  the  deficiency  and  interest,  and 
there  should  be  execution  therefor.  As  before  stated,  the 
commissioner's  report  of  sale,  specifying  the  deficiency,  was 
filed  August  20,  1879,  and  on  the  same  day  an  order  was 
made  confirming  the  report,  unless  excepted  to  within  thirty 
days.  Nearly  two  years  afterwards,  on  July  15,  1881,  the 
deficiency  decree  was  entered.  We  think,  under  the  author- 
ities above  cited,  there  should  have  been  notice  given  of  the 
application  for  the  deficiency  decree,  it  having  been  made  at 
so  long  a  time  subsequent  to  the  coming  in  and  confirmation 
of  the  report  of  sale ;  and  the  question  presented  is,  whether 
the  recital  in  the  deficiency  decree,  of  the  appearance  of  the 
receiver  of  the  Great  Western  Eailroad  Land  Company  at 
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the  time  the  decree  was  entered,  sufficiently  shows  compliance 
with  the  requirement  of  notice. 

Appellants'  counsel  takes  the  view  of  this  deficiency  decree 
as  one  entered  in  an  original  suit  against  the  land  company, 
and  as  the  decree  is  not  against  the  receiver,  hut  a  personal 
one  against  the  land  company,  maintains  that  the  appoint- 
ment of  a  receiver  of  a  corporation  does  not  affect  its  capa- 
bility of  being  sued,  and  that  jurisdiction  of  the  debtor,  the 
land  company,  could  be  obtained  only  by  service  of  process 
or  notice  upon  the  debtor,  and  not  upon  the  receiver  of  its 
property,  or  any  other  person.  We  are  of  opinion  the  matter 
is  to  be  viewed  somewhat  differently.  In  the  case  of  an 
original  suit,  the  notice  to  be  given  would  be  prescribed  by 
law,  and  conformity  thereto  would  have  been  required.  But 
the  entering  of  this  deficiency  decree  was  a  proceeding  in  a 
suit  which  had  been  regularly  instituted, — one  in  the  execu- 
tion of  a  decree  which  had  been  rendered  therein, —  and 
although  it  is  required  that  there  should  be  notice,  the  mode 
of  notice  is  not  prescribed  by  law.  In  1874  a  bill  was  filed 
by  Badger,  against  the  Great  Western  Bailroad  Land  Com- 
pany, Chilcls,  its  president,  and  Murray,  its  secretary  and 
treasurer,  upon  which,  July  22,  1874,  a  receiver  of  the  land 
company  was  appointed,  and  Murray  and  Childs  enjoined 
from  interfering  with  the  affairs  of  the  company  or  the  title 
of  the  property.  The  order  appointing  the  receiver  conferred 
upon  him  powers,  among  others,  to  take  charge  of  the  prop- 
erty, and  collect  the  debts  or  claims ;  to  compound  for  any  of 
its  debts,  in  his  discretion,  with  power  to  prosecute  and  defend, 
in  the  name  of  the  company  or  his  own  name  as  receiver,  all 
such  suits  as  he  should  deem  expedient ;  to  sell,  for  cash  or 
on  credit,  at  public  or  private  sale,  all  real  or  personal  estate, 
subject  to  the  approval  of  the  court ;  to  submit  to  arbitration 
any  dispute  or  controversy  in  regard  to  any  debt  due  the  com- 
pany ;  to  employ  all  such  attorneys  and  counsel  as  he  should 
deem  necessary  and  expedient  in  the  management,  protection 
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or  disposal  of  the  property,  etc. ;  that  Childs  and  Murray 
should  turn  over  to  him  all  the  estate,  books,  records,  etc., 
of  the  company.  It  thus  appears  there  was  given  to  the 
receiver  power  to  prosecute  and  defend  suits  in  the  name  of 
the  company.  He,  alone,  had  power  to  admit  or  pass  upon 
claims.  He  had  control  of  the  assets  of  the  corporation  which 
were  to  be  affected  by  the  deficiency  decree.  As  a  corpora- 
tion is  not  a  physical  entity,  a  notice  to  it  can  only  be  to  one 
who  is  an  agent  of  the  corporation.  The  receiver,  by  his 
appointment,  became  the  legal  agent  of  the  corporation.  If 
the  notice  should  have  been  served  upon  the  corporation,  the 
most  proper  official  would  be  its  president,  Childs,  and  next, 
its  secretary,  Murray.  But  they  had  been  removed  from 
power,  as  being  unfit  and  improper  persons,  and  enjoined 
from  action.  In  serving  the  proposed  end  of  the  notice, — 
that  of  affording  an  opportunity  for  protection  of  the  interests 
of  the  land  company, — the  receiver  would  seem  to  have  been 
the  proper  person  to  whom  to  give  the  notice.  And  we  are 
disposed  to  recognize  the  notice  to  him  as  sufficient  in  this 
case — to  say  that  the  land  company  had  notice  through  its 
representative,  the  receiver. 

There  is  nothing  substantial  in  the  point  which  is  made 
with  regard  to  the  discrepancy  between  June  21,  1879,  and 
July  21,  1879, — the  original  report  of  sale,  which  was  con- 
firmed, showing  a  sale  on  June  21,  and  the  substituted  report 
a  sa]e  on  July  21.  It  appears  plainly  enough  that  there  was 
a  clerical  error  in  the  original  report  in  naming  the  time  of 
sale  as  in  June  instead  of  July. 

We  find  no  error  in  the  aforesaid  order  or  decree  of  July 
15,  1881,  and  it  will  be  affirmed,  and  there  was  no  error 
in  the  refusal  to  vacate  it.  The  foreclosure  decrees,  for  the 
errors  which  have  been  indicated,  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Decrees  reversed, 
30—112  III. 
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Joseph  T.  Torrence 

v. 
Susan  M.  Shedd  et  al. 

Filed  at  Ottawa  September  27,  1884— Rehearing  denied  March  Term,  1885. 

1.  Champerty  —  of  the  essential  elements  to  constitute  champerty. 
There  are  two  essential  elements  in  every  champertous  agreement, — that  is, 
first,  there  must  be  an  undertaking  by  one  person  to  defray  the  expenses,  in 
whole  or  in  part,  of  another's  suit;  and  second,  an  agreement  or  promise  on 
the  part  of  the  latter  to  divide  with  the  former  the  proceeds  of  the  litigation 
in  the  event  it  proves  successful. 

2.  Same—  the  particular  case.  In  a  case  of  an  absolute  sale  and  transfer 
of  an  undivided  interest  which  the  grantor  has  or  may  afterward  acquire  in 
land  in  the  adverse  possession  of  others,  the  grantor  having  no  suits  pending 
to  recover  his  interest  or  any  part  of  it,  under  an  agreement  that  the  grantee 
shall  institute  legal  proceedings  in  his  own  name  and  at  his  own  expense,  for 
the  purpose  of  recovering  and  establishing  the  title  of  the  grantor  so  con- 
veyed, no  part  of  which  is  to  be  divided  between  them,  but  by  which  agree- 
ment the  grantee  is  to  pay  a  given  price  per  acre  of  the  land  recovered,  and 
nothing  if  the  litigation  proves  unsuccessful,  it  was  held,  that  both  the  essen- 
tial elements  to  a  champertous  agreement  were  wanting,  and  that  the  transac- 
tion was  not  void  for  champerty. 

3.  A  party  owning  an  interest  in  land  held  and  claimed  adversely,  may 
sell  the  same  for  a  consideration  to  be  paid  upon  a  contingency,  as,  upon  a 
recovery  of  the  land  by  the  grantee.  The  owner  may  convey  his  interest  in 
land  even  without  any  compensation,  present  or  prospective,  and  he  may 
contract  to  receive  nothing  in  case  his  interest  can  not  be  legally  established 
so  that  the  purchaser  may  recover  the  same. 

4.  Same — when  and  between  whom  the  question  of  champerty  may  arise. 
If  a  conveyance  of  an  undivided  interest  in- land  in  the  adverse  possession  of 
others  is  made  under  a  champertous  agreement,  the  adverse  claimants  can 
not  avail  of  the  champerty  as  a  defence  to  a  proceeding  by  the  grantee  for  a 
partition.  The  question  of  champerty  can  not  properly  arise  except  in  a  con- 
troversy between  the  parties  to  the  alleged  champertous  agreement,  or  their 
privies. 

5.  Conveyances — construction  of  deed  in  connection  with  contempo- 
raneous contract.  Where  a  deed  for  land  is  given,  and  at  the  same  time  a 
written  contract  between  the  parties,  grantor  and  grantee,  is  entered  into 
relating  to  the  same  subject  matter,  and  providing  for  the  consideration  to 
be  paid,  and  upon  what  contingency,  they  will  be  treated,  in  arriving  at  the 
intentions  of  the  parties,  as  but  parts  of  the  same  transaction,  and  receive 
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the  same  construction  as  if  their  several  provisions  were  embodied  in  one 
and  the  same  instrument. 

6.  Same — deed  construed — of  its  effect  as  to  after  acquired  title.  A 
quitclaim  deed  contained  the  following  language,  in  substance:  That  the 
grantee  "has  remised,  released,  etc.,  and  by  these  presents  does  remise,  re- 
lease, alien,  confirm,  convey  and  forever  quitclaim,  all  title  which  said  party 
of  the  first  part  has  in  and  to  the  following  described  lot,  etc.,  situate,  etc., 
to-wit,  in  such  manner  as  he  may  and  to  the  extent  that  he  has  heretofore 
acquired  title  thereto,  the  north  quarter  of,"  etc.:  Held,  that  such  deed 
passed  only  the  grantor's  interest  in  the  land  at  the  time  of  its  delivery,  and 
not  any  further  interest  he  might  thereafter  acquire.  The  words,  "in  such 
manner  as  he  may,"  had  reference  to  the  grantor's  power  to  convey,  or  his 
authority  to  convey,  and  did  not  indicate  an  intention  that  his  deed  should 
become  operative  and  effective  as  to  any  additional  interest  in  the  land  he 
might  afterward  acquire. 

7.  Ratification  of  unauthorized  acts  of  agent.  The  collection  of  a 
small  portion  of  rents  due  from  a  tenant  under  a  lease,  after  knowledge  of 
the  making  of  an  unauthorized  contract  by  the  lessor's  agent,  is  not  a  ratifi- 
cation of  such  contract  for  the  sale  of  the  lands;  nor  is  the  retention  of  the 
possession  of  the  leased  property  obtained  under  such  agent's  contract,  where 
the  lessor  had  the  right  to  declare  a  forfeiture  and  take  forcible  possession 
of  the  demised  premises. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  Charles  M.  Osborn,  and  Mr.  Gwynn  Garnett,  for  the 
appellant : 

Onahan  had  no  authority  to  make  the  contract  of  January 
29, 1876.  His  only  power  was  to  collect  rents  and  take  steps 
for  the  forfeiture  of  the  lease.  But  even  if  authorized,  Bowen 
had  failed  to  perform  his  part  of  the  same,  and  had  no  right 
to  insist  on  the  same,  or  have  a  specific  performance,  and 
the  acts  of  Sorin,  relied  on,  do  not  show  any  ratification  of 
that  contract. 

The  quitclaim  deed  of  Sorin  to  Bowen  was  limited  to  the 
interest  the  grantor  then  had,  and  shows  no  intention  to  pass 
any  after  acquired  title.  The  only  ambiguity  arises  in  the 
construction  of  the  words,   "in  such  manner  as  he  may  and 
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to  the  extent  that  he  has  heretofore  acquired  title  thereto." 
The  word  "may"  is  used  in  its  potential  sense,  and  the  phrase 
means,  "in  such  manner  as  he  has  power  to  convey." 

That  the  conveyance  and  contract  of  Sorin  with  the  com- 
plainant are  not  champertous,  see  the  following  authorities : 
Thompson  v.  Reynolds,  73  111.  13;  Fetrow  v.  Merriwether,  53 
id.  275 ;  Gilbert  v.  Holmes,  64  id.  548  ;  Coleman  v.  Billings, 
89  id.  187;  Campbell  v.  Evarts,  47  Texas,  102;  Wellech  v. 
Roberts,  4  Dana,  172;  Ramsey  v.  Trent,  10  B.  Mon.  336; 
Evans  v.  Bell,  6  Dana,  479;  Scabey  v.  Ross,  13  Ind.  117; 
Sedgwick  v.  Stanton,  4  Kern.  389. 

But  if  the  transaction  was  champertous,  it  was  no  defence 
to  the  suit,  nor  gave  .the  defendants  any  rights.  Boone  v. 
Clules,  10  Pet.  219;  Coleman  v.  Billings,  89  111.  187;  Cart- 
wright  v.  Barnes,  13  Fed.  Bep.  326,  sec.  4  of  note ;  Hillon  v. 
Woods,  L.  R.  4  Eq.  432 ;   Knight  v.  Bowyer,  2  DeG.  &  J.  444. 

Mr.  Frederick  Ullman,  Messrs.  Judd  &  Whitehouse,  and 
Mr.  Wm.  B.  Gibbs,  for  the  appellees : 

Under  the  conveyance  from  Sorin  to  Bowen,  the  title  sub- 
sequently acquired  by  Sorin  has  inured  to  the  benefit  of 
Bowen's  grantees. 

If  the  meaning  of  a  deed  is  ambiguous  or  uncertain,  it  will 
be  construed  most  strongly  against  the  grantor.  City  of  Alton 
v.  Transportation  Co.  12  111.  38. 

If  there  was  no  covenant  in  this  deed,  yet,  under  and  by 
virtue  of  the  Onahan  contract,  the  title  subsequently  acquired 
by  Sorin  has  inured  to  the  benefit  of  Bowen's  grantees. 

Sorin  having  availed  himself  of  the  benefits  of  that  contract, 
would  be  estopped  from  saying  Onahan  had  no  authority  to 
make  it,  and  those  claiming  under  him  are  also  estopped. 

Complainant's  title  is  founded  upon  champerty,  and  this 
suit  is  purely  one  of  speculation,  and  can  not  be  maintained 
in  equity.  As  to  definition  of  champerty,  see  Coke  on  Little- 
ton, 368  b;  1  Hawkins'  Pleas  of  the  Crown,  chap.  27,  sec.  7; 
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2  Chitty  on  Contracts,  (11th  Am.  ed.)  996;  4  Blackstone's 
Com.  135. 

It  is  not  necessary  that  either  party  should  be  an  attorney. 
Hayney  v.  Coyne,  10  Heisk.  341 ;  Barker  v.  Barker,  14  Wis. 
131 ;  Gilbert  v.  Holmes,  64  111.  556  ;  Burke  v.  Green,  2  B.  &  B. 
520. 

The  fact  that  the  Sorin-Torrence  contract  does  not,  in  ex- 
press terms,  bind  Torrence  absolutely  to  carry  on  any  par- 
ticular suit,  or,  indeed,  any  suit  at  all,  will  not  relieve  the 
bargain  of  its  champertous  features.  Ball  v.  Warwick,  L.  J. 
50  Q.'B.  382;  Hutley  v.  Hutley,  L.  R.  8  Q.  B.  112;  Stanley 
v.  Jones,  7  Bing.  369. 

To  constitute  champerty  it  is  not  necessary  that  the  con- 
tract should  call  for  a  division  of,  or  payment  out  of,  the 
land  itself.  A  division  of  the  proceeds  of  the  land  recovered 
by  the  suit  will  suffice  to  vitiate  the  contract.  To  maintain 
to  have  part  of  the  land,  or  anything  out  of  the  land,  or  part 
of  the  debt,  or  other  thing  in  suit,  is  champerty.  Coke  on 
Littleton,  368  b. 

But  even  though  the  case  at  bar  may  not  disclose  a  case 
of  champerty  strictly  and  in  all  respects  within  the  common 
law  definition  of  that  offence,  (though  we  utterly  fail  to  see 
what  is  the  lacking  element,  if  any  there  be,)  yet  a  title  rest- 
ing upon  such  a  basis  as  appellant's,  will  not  be  recognized  or 
enforced  in  a  court  of  equity.  Prosser  v.  Edmunds,  1  Y.  &  C. 
481 ;  Gilbert  v.  Holmes,  64  111.  556;  Wood  v.  Downs,  18  Ves. 
*126;  Burke  v.  Green,  2  B.  &  B.  522;  Cowry  v.  Caulfield,  id. 
268 ;  Strachan  v.  Bradner,  1  Eden,  224 ;  Powell  v.  Knowler, 
2  Atk.  224 ;  Reynell  v.  Spry,  8  Hare,  222. 

If  it  appears  the  suit,  in  its  origin  or  progress,  is  affected 
by  champerty,  the  court  will  dismiss  the  same.  Webb  v. 
Armstrong,  5  Humph.  381 ;  Morrison  v.  Deaderick,  10  id.  342 ; 
Hunt  v.  Lyle,  8  Yerg.  142;  Vincent  v.  Ashley,  5  Humph.  593 ; 
Weedon  v.  Wallace,  Meigs,  286 ;  Greenman  v.  Cohn,  61  Ind. 
201;  Barker  v.  Barker,  14  Wis.  131. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  of  the  Superior  Court 
of  Cook  county,  rendered  in  a  partition  suit  commenced  by 
Joseph  T.  Torrence,  the  appellant,  against  the  appellees, 
Susan  M.  Shedd  and  others. 

The  suit  involves  the  title  to  an  undivided  third  of  Bowen's 
addition  to  South  Chicago,  which  is  now  occupied  with  family 
residences,  shops,  stores,  manufacturing  and  business  estab- 
lishments of  all  kinds,  the  owners  of  which  are  all  made 
parties  to  the  bill.  The  land  in  controversy  is  a  part  of 
fractional  section  7,  township  37,  north,  range  15,  east,  and 
south  of  the  Indian  boundary  line,  the  whole  of  which  origin- 
ally belonged  to  Louis  De  Seille,  through  whom  all  parties 
claim.  Louis  De  Seille  died  intestate  in  1837,  leaving  his 
sister,  Melanie,  and  his  two  brothers,  Charles  and  Edward, 
and  another  sister,  who  subsequently  died  intestate  without 
issue,  his  only  heirs.  Melanie,  Charles  and  Edward  thus  by 
inheritance  became  owners  as  tenants  in  common  of  the  entire 
section,  each  having  an  undivided  third  interest  therein. 
Prior  to  1870,  Charles  died  intestate,  leaving  nine  children, 
who  succeeded  to  his  interest  in  the  land,  two  of  whom  having 
died  without  issue,  their  interest  devolved  upon  the  surviving 
seven.  On  the  22d  of  August,  1870,  six  of  these  children, 
and  their  aunt,  Melanie,  by  quitclaim  deed  conveyed  their 
several  interests  in  the  premises  to  Edward  Sorin,  whereby 
he  acquired  thirteen  twenty-firsts  of  the  tract,  leaving  in  the 
remaining  seventh  child  of  Charles  (now  known  as  Madame 
Vandersteichele)  one  twenty-first  of  the  land,  which  she  sub- 
sequently, on  the  22d  of  January,  1873,  by  warranty  deed, 
conveyed  to  Sorin.  These  deeds  to  Sorin  wTere  respectively 
recorded,  in  the  order  of  their  dates,  on  the  14th  of  July, 
1871,  and  the  21st  of  February,  1874.  The  real  owners  of 
this  land,  up  to  the  time  of  the  execution  of  these  deeds,  had 
never  taken  possession  of  it,  and  it  appears,  from  1860  to 
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1868  or  1870,  it  was  in  part  occupied  by  mere  squatters, 
who,  so  far  as  we  can  see,  had  not  the  shadow  of  a  title  to  it. 
Nevertheless,  Elliott  Anthony,  acting  for  himself  and  James 
H.  Bowen,  as  is  said,  on  the  6th  of  August,  1868,  took  from 
one  of  these  squatters,  by  the  name  of  Thurston,  a  quitclaim 
deed  in  his  own  name  for  the  whole  of  the  section.  On  the 
25th  of  April,  1871,  Bowen,  claiming  to  have  an  interest  in 
the  land,  entered  into  an  arrangement  with  Sorin,  by  which 
the  latter  was  to  quitclaim  to  him  the  north  quarter,  and 
Bowen  was  to  quitclaim  to  Sorin  the  remaining  three-quar- 
ters, and  this  was  accordingly  done,  the  deeds  being  both 
recorded  on  the  29th  of  July,  1871.  The  result  of  this  trans- 
action was  to  give  Bowen  a  good  title  of  record  to  two-thirds 
of  the  north  quarter,  less  the  one  twenty-first  of  it  held  by 
Madame  Vandersteichele.  Sorin,  of  course,  took  nothing 
by  Bowen's  deed,  as  the  latter  had  nothing  to  convey,  hence 
Sorin's  interest  in  the  south  three-quarters  remained  just  the 
same  as  before,  namely,  a  two-thirds  interest,  less  the  small 
proportion  owned  by  Mrs.  Vandersteichele,  just  mentioned. 
Bowen  having  acquired  the  interest  just  stated,  in  the  north 
quarter,  assumed  exclusive  control  over  it.  In  the  fall  of 
1873  he  conveyed  it  in  trust  to  secure  a  loan  of  $75,000, 
and  in  1875  he  again  conveyed  it  in  trust  to  secure  an  addi- 
tional loan  of  $50,000.  The  property  was  sold  under  both 
trust  deeds,  to  John  C.  Haines,  and  deeds  were  executed  to 
him  by  Smith,  the  trustee,  and  were  duly  recorded  on  the 
6th  of  September,  1876.  The  property  was  purchased  by 
Haines,  as  president  of  the  Fidelity  Savings  Bank,  he  hav- 
ing no  personal  interest  in  the  purchase.  Previous  to  these 
transactions,  and  only  a  few  months  after  the  interchange  of 
deeds  between  Bowen  and  Sorin,  in  April,  1871,  as  above 
stated,  Sorin  leased  to  Bowen  the  south  three-quarters  of  the 
section,  at  an  annual  rental  of  $5000  for  the  first  five  years, 
and  of  $10,000  a  year  thereafter.  The  rent  under  this  lease 
having  become  largely  in  arrear,  Sorin,  in  1875,  being  about 
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to  go  to  Europe,  executed  to  William  J.  Onahan  a  power  of 
attorney,  by  which  he  gave  the  latter  full  power  and  control 
over  the  property  in  question  during  his  absence,  for  the  pur- 
pose of  making  leases,  collecting  rents,  etc.,  particularly  that 
which  was  due  from  Bowen.  On  the  29th  of  January,  1876, 
Onahan,  assuming  to  act  under  this  power  of  attorney,  exe- 
cuted to  Bowen,  in  Sorin's  name,  an  instrument  in  writing, 
whereby  Sorin  promised  and  agreed,  in  substance,  that  should 
he  thereafter,  by  deed  or  release,  obtain  a  greater  or  better 
title  to  said  north  quarter,  he  would,  by  further  assurances, 
or  deed  or  deeds,  convey  the  same  to  Bowen.  This  contract 
on  the  same  day  was  assigned  to  Haines,  as  president  of  the 
Fidelity  Savings  Bank.  In  1877,  the  Fidelity  Savings  Bank 
having  become  insolvent,  upon  a  bill  filed  for  the  purpose  of 
winding  up  its  affairs,  Virginius  A.  Turpin  was  appointed 
receiver  of  all  its  property  and  effects,  and  upon  the  order  of 
the  court,  John  C.  Haines  conveyed  to  Turpin  all  his  interest 
in  the  property  in  dispute,  and  which  he  had  purchased  at 
the  trustee's  sale,  as  above  stated,  the  deed  bearing  date 
February  15,  1878,  and  was  recorded  on  the  23d  of  the  same 
month.  Haines  also  assigned  to  Turpin  the  contract  exe- 
cuted by  Onahan  to  Bowen  under  the  power  of  attorney  from 
Sorin,  above  mentioned,  and  this  contract  was  exhibited  to 
purchasers  by  the  receiver  in  making  sales  of  the  property, 
as  a  muniment  of  title.  In  1876,  and  before  the  sales  by 
Smith  under  the  trust  deeds,  Bowen  made  out,  acknowledged, 
and  caused  to  be  recorded,  a  plat  of  this  property,  entitled, 
"James  H.  Bowen's  addition  to  South  Chicago,"  most  of 
which  was  sold  to  various  parties,  in  lots  and  blocks,  after  it 
passed  into  the  hands  of  the  receiver.  While  these  transac- 
tions were  going  on,  it  was  evidently  generally  known  there 
was  an  outstanding  interest  in  this  property  which  had  not 
been  formally  secured  by  Bowen,  or  Sorin,  through  whom 
Bowen  claimed,  the  exact  character  and  extent  of  which  were 
well  known  to  both  of  them,  and  doubtless  many  others. 
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Edward  De  Seille,  the  owner  of  this  outstanding  one-third 
interest,  was  a  resident  of  Europe,  and  was  reputed  to  be 
insane,  by  reason  of  which  it  seems  to  have  been  understood 
his  interest  in  the  property  could  not  be  acquired  until  after 
his  decease. 

It  is  clear  the  facts  thus  far  stated  show  title  in  Bowen, 
and  those  claiming  through  him,  to  but  two-thirds  of  the 
north  quarter  of  this  land,  less  one  twenty-first  part  thereof, 
and  that  the  remaining  third  interest  continued  in  Edward 
De  Seille  till  the  time  of  his  death,  (which  occurred  at  his 
home,  in  Europe,  November  17,  1878,)  when  the  same  de- 
volved on  his  heirs.  On  the  6th  of  March,  1879,  Melanie 
De  Seille  conveyed  to  Sorin,  by  warranty  deed,  the  entire  sec- 
tion in  question,  which,  of  course,  passed  to  him  one-half 
of  the  third  interest  therein  wThich  she  inherited  from  her 
brother  Edward  at  the  time  of  his  decease.  Such  being  the 
condition  of  the  title,  Sorin,  by  quitclaim  deed  bearing  date 
January  12,  1880,  for  the  expressed  consideration  of  $12,000, 
conveyed  to  the  appellant  all  the  interest  he  then  owned, 
or  might  thereafter  acquire,  in  the  said  north  quarter  of  said 
section.  As  a  matter  of  fact,  the  $5000  mentioned  as  the  con- 
sideration of  the  conveyance  was  not  paid  as  therein  stated. 
The  real  consideration  appears  from  the  following  agreement, 
which  was  entered  into  at  or  about  the  time  of  the  delivery 
of  the  deed : 

"Whereas,  the  Eev.  Edward  Sorin  has  conveyed  to  the 
undersigned,  Joseph  T.  Torrence,  the  north  quarter  of  sec- 
tion 7,  south  of  the  Indian  boundary  line,  in  township  37, 
north,  range  15,  east  of  the  third  principal  meridian,  in  Cook 
county,  Illinois,  the  interest  so  conveyed  being  an  undivided 
interest  in  said  premises ;  and  whereas,  legal  proceedings 
will  be  necessary  to  establish  title  to  any  interest  under  said 
deed ;  and  whereas,  the  consideration  mentioned  in  said  deed 
is  merely  formal,  and  not  the  real  consideration,  but  the 
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real  consideration  is  hereinafter  in  this  contract  mentioned : 
Therefore,  said  Torrence  agrees  with  said  Sorin  to  pay  to 
him,  said  Sorin,  the  sum  of  $400  for  each  and  every  acre  of 
land  which  he,  the  said  Torrence,  may  recover  of  the  tract 
of  land  above  described  under  said  deed,  through  and  by  legal 
proceedings,  negotiations,  compromises,  or  otherwise. 

"Witness  the  hand  and  seal  of  said  Torrence,  this  29th 
day  of  January,  1881. 

Joseph  T.  Torrence,    [Seal.] 

E.  Sorin.  [Seal.]  " 

Shortly  afterwards,  the  parties  thereto  executed  the  follow- 
ing explanatory  and  supplementary  agreement : 

"It  must  be  remembered  that  General  Torrence  promises 
to  settle  the  cases  of  the  Shedd  Brothers  and  Taylor,  and 
also  that  when  the  one-quarter  north  of  section  7  should  be 
settled  with  the  Fidelity  Bank,  he  would  fix,  himself,  in  jus- 
tice and  honor,  what  is  coming  to  me  over  and  above  the 
nominal,  or  not  real  and  final,  sum  of  $400  per  acre,  taking 
into  account  all  the  expenses  that  had  been  made  to  secure 
the  return  of  the  number  of  acres  recovered. 

"Notre  Dame,  February  18,  1881.  „    n 

E.  Sorin, 

J.  T.  Torrence." 

After  the  execution  of  the  above  deed  to  appellant,  and  the 
agreement  and  supplementary  agreement  between  him  and 
Sorin,  just  recited,  the  latter  acquired,  by  purchase  from  the 
children  of  Charles  De  Seille,  the  remaining  heirs  of  Edward 
De  Seille,  all  their  interest  in  the  section  above  mentioned, 
which  appellant  claims  inured  to  him  by  virtue  of  Sorin'a 
deed  of  the  12th  of  January,  1880,  above  mentioned. 

The  court  below,  upon  the  hearing,  entered  a  decree  dis- 
missing the  bill,  holding,  first,  that  the  deed  and  contract 
between  Sorin  and  complainant  were  champertous  and  void ; 
and  second,  that  by  virtue  of  Sorin's  deed  to  Bowen,  of  the 
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25th  of  April,  1871,  above  mentioned,  complainant  is  estopped 
from  setting  up  title  to  the  land  in  question. 

We  do  not  think  the  decree  can  be  sustained  on  either  of 
these  grounds.  With  respect  to  the  first,  little  need  be  said. 
It  is  true,  as  contended  by  appellees,  the  deed  from  Sorin  to 
appellant,  and  the  contemporaneous  contract  between  them 
relating  to  the  same  subject  matter,  must  be  treated  as  but 
parts  of  the  same  transaction,  and  consequently  should  receive 
the  same  construction  as  if  their  several  provisions  were  em- 
bodied in  the  same  instrument.  Viewed  in  this  light,  we  fail 
to  discover  anything  that  warrants  the  conclusion  the  agree- 
ment was  or  is  champertous.  Blackstone,  in  his  Commen- 
taries, (vol.  4,  page  135,)  defines  champerty  to  be  "a  bargain 
with  a  plaintiff  or  defendant  campum  partire,  to  divide  the 
land  or  other  matter  sued  for,  between  them,  if  they  prevail 
at  law,  whereupon  the  champerter  is  to  carry  on  the  parties' 
own  suit  at  his  own  expense."  This  definition  is  adopted  by 
Chitty,  in  his  work  on  Contracts,  page  745.  Benjamin  on 
Sales,  (section  528,)  defines  it  to  be  "a  bargain  by  which  a 
person  agrees  to  carry  on  a  suit,  at  his  own  expense,  for  the 
recovery  of  another's  property,  on  condition  of  dividing  the 
proceeds." 

It  will  be  perceived  from  these  definitions,  which  are  sub- 
stantially the  same,  there  are  two  essential  elements  in  every 
champertous  agreement :  First,  there  must  be  an  under- 
taking by  one  person  to  defray  the  expenses,  in  whole  or  in 
part,  of  another's  suit ;  and  second,  an  engagement  or  promise 
on  the  part  of  the  latter  to  divide  with  the  former  the  pro- 
ceeds of  the  litigation,  in  the  event  it  proves  successful.  We 
fail  to  discover  either  of  these  elements  in  the  case  before  us. 
As  we  understand  the  transaction,  there  was  an  absolute  sale 
and  transfer  by  Sorin  to  Torrence  of  the  undivided  interest 
which  the  former  then  had  or  might  thereafter  acquire  in  the 
land.  The  land  was  then  in  the  adverse  possession  of  others, 
Bowen  and  his  grantees  having  the  legal  as  well  as  the  equi- 
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table  title  to  two-thirds  of  it,  less  the  small  interest  of  Madame 
Vaiulersteichele,  as  already  shown.  On  the  death  of  Edward 
DeSeille,  (November  17,  1878,)  his  third  interest  passed  by 
inheritance  to  the  seven  surviving  children  of  his  brother 
Charles,  and  his  sister  Melanie, — the  latter  taking  one-half, 
being  a  sixth  of  the  whole  tract.  On  the  6th  of  March,  1879, 
she,  as  we  have  already  seen,  conveyed  the  entire  section,  by 
warranty  deed,  to  Sorin,  which  conveyance,  of  course,  passed 
to  him  her  one-sixth  interest  in  the  whole  tract.  Assuming 
this  sixth  interest  did  not  pass  by  way  of  estoppel  to  Bowen 
and  his  grantees,  as  is  claimed  by  them,  (a  question  we  will 
presently  consider,)  Sorin  continued  to  be  the  owner  of  it 
until  the  time  of  his  conveyance  to  Torrence,  when  it  passed 
to  the  latter.  The  remaining  half  of  Edward's  third,  or  one- 
sixth  of  the  tract,  was  then  outstanding  in  the  seven  children 
of  Charles,  which,  in  view  of  Sorin's  relations  to  them,  the 
parties  doubtless  expected  he  would  be  able  to  obtain  from 
them,  by  way  of  compromise,  or  otherwise,  on  easy  terms. 
Sorin,  at  this  time,  had  no  suit  pending  for  the  recovery  of 
this  land,  or  any  part  of  it,  nor  did  the  agreement  between 
them  contemplate  the  commencement  of  any  such  suit  by 
him.  The  agreement,  however,  did  contemplate  legal  pro- 
ceedings to  be  commenced  and  carried  on  by  Torrence,  for  the 
purpose  of  recovering  and  establishing  title  in  the  latter  to 
the  one-third  interest  in  the  land,  but  no  part  of  this  interest, 
when  so  recovered  or  established,  was  to  be  divided  between 
him  and  Sorin.  If  the  prosecution  of  suits  were  necessary 
for  the  recovery  of  this  interest  in  the  land,  they  were,  so  far 
as  this  record  shows,  to  be  instituted  and  prosecuted  by  Tor- 
rence, at  his  own  expense,  and  the  land,  when  recovered,  if 
recovered  at  all,  was  to  be  his,  and  his  alone, — thus  clearly 
showing  an  entire  absence  of  both  the  elements  essential  to  a 
champertous  agreement.  It  is  true  the  consideration  to  be 
paid  by  Torrence  was  graduated  by  the  number  of  acres  he 
should  succeed  in  recovering  in  the  manner  proposed.     Sorin 
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ivas  to  have  $400  an  acre  for  the  land  actually  recovered  or 
secured,  and  if  nothing  was  recovered  or  secured,  of  coarse 
he  was  to  receive  nothing.  In  other  words,  the  consideration 
to  be  paid  for  the  land  was  made  to  depend  upon  a  contin- 
gency,— a  thing,  we  have  no  doubt,  the  parties  had  a  perfect 
right  to  do.  The  amount  of  compensation  which  Sorin  was 
to  receive  for  the  interest  in  the  land  conveyed  by  him  to 
Torrence,  is,  under  the  facts  in  this  case,  a  matter  with 
which  appellees  have  no  concern.  If  Sorin  had  conveyed  to 
Torrence  without  any  consideration,  present  or  prospective, 
it  would  in  nowise  have  strengthened  the  position  of  appel- 
lees. But  even  conceding  the  agreement  to  be  champertous, 
we  do  not  think  appellees  can  avail  themselves  of  it  as  a 
defence  to  this  suit.  While  the  cases  are  not  all  in  accord 
on  this  question,  we  think  the  decided  weight  of  authority 
sustains  the  position  that  champerty  can  not  be  made  avail- 
able as  a  defence  in  a  mere  collateral  proceeding,  as  is  sought 
to  be  done  here.  Fetrow  v.  Merrkvether,  53  111.  275 ;  Boone 
v.  Clules,  10  Pet.  219 ;  Hillon  v.  Woods,  L.  E.  4  Eq.  432 ; 
Knight  v.  Bowyer,  2  DeG.  &  J.  444;  Coleman  v.  Billings,  89 
111.  1S7.  This  question  can  not  properly  arise  except  in  a 
controversy  between  the  parties  to  the  alleged  champertous 
agreement,  or  their  privies. 

We  come  now  to  the  second  ground  of  the  decision  of  the 
court  below, — namely,  that  Sorin,  and  those  claiming  under 
him,  (which,  of  course,  includes  appellant,)  are,  by  virtue  of 
the  deed  of  the  former  to  Bowen  of  the  25th  of  April,  1871, 
estopped  from  setting  up  title  to  the  land  in  controversy. 
That  deed  is  shown  to  be  lost,  and  the  record  thereof  de- 
stroyed by  the  great  Chicago  fire  of  1871.  We  agree  with 
appellees  that  the  most  satisfactory  proof  of  its  contents  is 
found  in  the  testimony  of  Franklin  L.  Chase,  who  saw  the 
deed  and  appears  to  have  preserved  a  copy  of  it.  The  deed 
in  question  was  prepared  from  a  printed  form  of  an  old  fash- 
ioned quitclaim  deed.     The  copy  taken  by  Chase  shows  the 
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erasure  of  certain  words  in  the  written  as  well  as  printed 
parts  of  the  deed.  The  material  part  of  the  deed,  as  shown 
by  this  witness,  so  far  as  the  present  question  is  concerned, 
is  as  follows : 

"Has  remised,  released,  aliened,  confirmed,  convoyod  a»4 
forever  quitclaimed,  and  by  these  presents  does  remise,  re- 
lease, alien,  confirm,  convey  and  forever  quitclaim,  all  right, 
title,  intcrcot,  claim  and  demand  which  said  party  of  the  first 
part  has  in  and  to  the  following  described  lot,  piece  or  parcel 
of  land,  situated  in  Cook  county,  Illinois,  to-wit :  In  such 
manner  as  he  may,  and  to  the  extent  that  he  has  heretofore  ac- 
quired title  thereto,  the  north  quarter  of  fractional  section  7,  south 
of  the  Indian  boundary  line,  in  township  37,  15,  and  all  the 
eotatc,  right,  title,  intcrcot,  claim  and  demand  whatsoever  of  the 
party  of  the  first  part,  to  the  only  proper  use,  benefit  and  behoof 
of  the  said  party  of  the  second  part,  forever, " 

The  contention  of  appellees  is,  and  so  the  court  below  held, 
that  by  the  terms  of  this  deed  Sorin  not  only  conveyed  to 
Bowen  his  present  interest  in  the  land,  but  that  it  was  his 
intention,  as  well  as  that  of  the  grantee,  that  the  deed  should 
become  operative  and  effective  as  to  any  additional  interest 
in  the  land  Sorin  might  subsequently  acquire,  and  hence  it 
is  further  claimed  that  Sorin  and  those  claiming  under  him 
are  estopped  from  setting  up  any  claim  to  it.  This  conclu- 
sion is  drawn  solely  from  the  expression  in  the  deed,  "in  such 
manner  as  he  may, "  the  contention  being,  the  phrase  is  ellip- 
tical, and  that  to  make  it  complete,  the  word  acquire  should 
be  added  after  the  word  "may," — that  is,  "in  such  manner 
as  he  may"  acquire.  We  think  the  manifest  grammatical  as 
well  as  logical  relation  which  the  expression,  "in  such  man- 
ner as  he  may, "  bears  to  the  other  members  of  the  sentence 
in  which  it  occurs,  is  inconsistent  with  the  construction  con- 
tended for  by  appellees.  It  is  evident  the  expression,  gram- 
matically, refers  to  and  qualifies  the  verbs,  "has  remised," 
has  "released,"  etc., — that  is,  the  grantor  has  remised,  re- 
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leased,  etc.,  the  premises  "in  such  manner  as  he  may," — or, 
in  other  words,  in  such  manner  .as  he  is  authorized  to.  To 
say  that  one  "has  remised,  released,  etc.,  in  such  manner  as 
he  may  acquire,  or  may  hereafter  acquire, "  is  certainly  not 
very  perspicuous  English,  and  we  perceive  no  reason  for  adopt- 
ing so  questionable  a  construction.  The  phrase  under  consid- 
eration is  certainly  an  unusual  one  to  be  found  in  a  deed,  but 
in  the  light  of  the  record  before  us,  its  use  in  the  connection 
mentioned  is  neither  strange  nor  inappropriate.  Sorin  was 
a  Catholic  priest,  and  belonged  to  one  of  the  orders  of  that 
church,  and  his  official  title  was  that  of  "Superior  General  of 
the  Congregation  of  the  Holy  Cross,"  and  he  is  so  charac- 
terized in  conveyances  made  by  and  to  him  in  respect  to 
this  very  land,  including  the  deed  now  under  consideration. 
Whether,  by  the  rules  of  the  order  of  which  he  was  "superior 
general,"  there  were  any  limitations  upon  his  power  to  dis- 
pose of  real  property,  does  not  fully  appear,  but  from  the 
circumstances  stated  it  is  highly  probable  the  expression, 
"in  such  manner  as  he  may, "  had  reference  to  something  of 
that  character.  At  any  rate,  we  think  it  very  clear  the  word 
"may"  is  used,  in  that  connection,  in  its  potential  sense,  and 
has  a  direct  reference  to  the  grantor's  power  or  authority  to 
convey. 

With  respect  to  the  Onahan  contract,  it  is  not  seriously 
contended,  if  at  all,  that  it  was  authorized  by  the  power  of 
attorney  held  by  him  of  Sorin,  and  we  fail  to  perceive  any- 
thing in  his  conduct,  after  he  had  knowledge  of  its  execution, 
that  can  be  regarded  as  a  ratification  of  it,  or  that  estops 
him,  or  those  claiming  under  him,  from  asserting  their  title 
to  the  property  in  controversy.  At  the  time  of  making  the 
Onahan  contract,  Bowen  was,  as  we  have  already  seen,  in 
arrears  for  rent,  under  his  lease  from  Sorin  of  the  south 
three-quarters  of  the  section,  in  the  sum  of  $28,000,  and  it 
is  claimed  that  because  Sorin  collected  a  small  portion  of  this 
sum  from  Bowen's  assignee  in  bankruptcy  after  having  notice 
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of  the  Onahan  contract,  he  thereby  ratified  it.  We  do  not 
think  there  is  any  force  in  this  position.  Nor  do  we  think 
the  fact  that  Sorin  obtained  possession  of  the  leasehold  prem- 
ises by  means  of  the  Onahan  contract,  and  failed  to  restore 
the  premises  after  notice  of  the  existence  of  the  contract,  can 
be  treated  as  a  ratification  of  it.  Bowen  had  wholly  failed  to 
perform  any  of  the  conditions  of  the  lease,  and,  as  just  stated, 
at  the  date  of  the  contract  was  §28,000  in  arrears,  having 
never  paid  anything  under  the  lease,  and  Sorin  was  then,  by 
its  very  terms,  authorized  to  declare  a  forfeiture,  and  take 
forcible  possession  of  the  leased  premises.  In  fact,  Bowen 
had  become  bankrupt,  and  forfeited  all  his  rights  under  the 
lease,  and  Sorin,  in  taking  possession,  did  nothing  more  than 
he  was  entitled  to,  without  any  consent  or  permission  on  the 
part  of  Bowen.  Under  the  circumstances,  Sorin  had  the  right 
to  take  possession,  and  his  doing  so  did  not  forfeit  his  right 
to  the  rent  then  in  arrears. 

The  decree  of  the  Superior  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 

°Pinion-  Decree  reversed. 

Mr.  Justice  Scott:     I  do  not  concur  in  this  opinion. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam  :  It  is  contended  in  the  original  argument,  as 
well  as  in  the  petition  for  a  rehearing,  among  other  things, 
first,  that  the  Onahan  contract  of  the  29th  of  January,  187(>, 
was  binding  upon  Sorin,  and  that  appellant  is  consequently 
concluded  by  it ;  second,  that  the  deed  and  contract  between 
Torrence  and  Sorin  of  the  29th  of  January,  1881,  are  cham- 
pertous  and  void ;  and  third,  that  by  virtue  of  Sorin's  deed 
to  Bowen  of  the  25th  of  April,  1871,  appellant  is  estopped 
from  setting  up  title  to  the  land  in  question.  We  have  care- 
fully reconsidered  these  positions,  and  after  having  availed 
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ourselves  of  all  the  additional  lights  thrown  upon  the  subject 
by  the  petition  for  a  rehearing,  and  given  it  our  best  thought, 
we  are  fully  satisfied  that  said  positions,  and  each  of  them,  are 
not  tenable,  and  they  must  therefore  henceforth  be  regarded 
as  conclusively  settled  against  appellees.  The  Superior  Court, 
contrary  to  the  conclusion  we  have  reached,  sustained  the 
last  two  of  these  positions,  and,  in  fact,  based  its  decree 
exclusively  upon  them,  without  passing  upon  other  defences 
interposed  by  appellees.  The  opinion  heretofore  filed  in  the 
case  is  directed  chiefly  against  the  grounds  upon  which  the 
Superior  Court  based  its  decree,  and  consequently  the  other 
questions  discussed  were  regarded  of  a  subordinate  character, 
and  were  therefore  not  so  thoroughly  examined  as  they  other- 
wise would  have  been. 

Pending  the  petition  for  a  rehearing,  a  number  of  the  ap- 
pellees, including  those  who  seem  to  occupy  the  most  favorable 
position  so  far  as  the  defence  of  the  Statute  of  Limitations 
is  concerned,  have  filed  a  written  stipulation  disclaiming  any 
desire  on  their  part  to  have  a  rehearing  granted.  While, 
under  these  circumstances,  we  do  not  think  it  would  be  proper 
to  grant  a  rehearing,  yet,  in  view  of  the  importance  of  the 
case,  and  the  fact  the  questions,  other  than  those  above 
specified  and  definitely  disposed  of,  were  not  expressly  passed 
upon  by  the  Superior  Court,  the  remanding  order  will  be  so 
amended  as  to  authorize  a  reconsideration  of  those  questions. 
The  remanding  order  in  question  will  therefore  be  and  is  now 
so  modified  and  amended  as  to  leave  all  questions  arising 
upon  the  record,  except  the  three  herein  disposed  of  and 
eliminated  from  the  case,  open  for  further  consideration  upon 
the  rehearing  of  the  cause  in  the  Superior  Court.  With  this 
modification  of  the  opinion  the  rehearing  is  denied. 

Rehearing  denied. 
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Horace  A.  Hurlbut 

v. 

Frederick  M.  Kantzler  et  al. 

Filed  at  Ottawa  September  27,  1884. 

1.  Specific  performance — to  compel  the  assignment  of  a  lease,  where 
the  consent  of  the  lessor  is  a  prerequisite  to  the  right.  A  court  of  equity 
will  not  decree  the  specific  performance  of  a  contract  to  assign  a  lease  for  a 
term  of  years,  where  the  lease  requires  the  lessor  to  erect  a  building  on  the 
premises  of  not  less  value  than  a  given  sum,  and  prohibits  its  assignment 
except  by  the  written  consent  of  the  lessor,  where  the  lessor  has  failed  to  give 
such  assent,  and  has  put  it  out  of  his  power  to  do  so  by  accepting  a  surrender 
of  the  lease  and  the  execution  of  a  new  one  to  other  parties. 

2.  Same — whether  damages  will  be  given  in  lieu  of  a  specific  perform- 
ance— and  whether  a  trust  arises.  Where  the  right  of  a  lessee  to  assign  the 
lease  or  transfer  his  leasehold  interest  is  expressly  made  to  depend  upon  the 
written  consent  of  the  lessor,  a  person  who  contracts  with  the  lessee  for  such 
assignment  with  full  knowledge  of  the  inability  of  the  latter  to  perform  his 
agreement  without  such  consent,  and  having  no  legal  or  equitable  right  to 
enforce  such  consent,  will  have  no  right,  in  a  court  of  equity,  to  have  dam- 
ages in  lieu  of  a  specific  performance,  or  to  have  other  parties  acquiring  a 
new  lease  from  the  lessor,  declared  trustees  holding  for  him. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;    the  Hon.  George  Gardner,  Judge,  presiding. 

This  is  a  bill  for  a  specific  performance,  brought  in  the 
Superior  Court  of  Cook  county  by  Horace  A.  Hurlbut,  against 
Frederick  M.  Kantzler,  Daniel  F.  Crilly,  Charles  H.  Blair, 
and  the  Board  of  Education  of  the  City  of  Chicago. 

On  May  12,  1876,  the  board  of  education  of  the  city  of 
Chicago  leased  to  said  Kantzler  the  south  eight  feet  of  lot  23, 
and  lots  24,  25,  26  and  27,  in  block  142,  in  school  section 
addition  to  Chicago,  for  a  term  of  nineteen  years,  from  the 
8th  day  of  that  month,  for  the  yearly  rent  of  $4100,  payable 
quarterly,  with  certain  provisions  for  the  re-adjustment  of  the 


Hurlbut  v.  Kantzler  et  al.  483 

Statement  of  the  case. 

rent  every  five  years,  Kantzler  to  pay  all  taxes  and  assess- 
ments levied  on  the  premises.  The  lease  contained  a  cove- 
nant that  it  should  not  be  assigned  without  the  consent  of 
the  board  of  education,  to  be  evidenced  by  a  certified  copy  of 
the  proceedings  of  the  board  granting  such  consent,  signed 
by  the  president  and  clerk  of  the  board ;  and  a  further  cove- 
nant, that  Kantzler  should,  within  sixteen  months  from  the 
date  of  the  lease,  erect  upon  the  leased  premises  a  building 
to  be  worth  not  less  than  $40,000.  Kantzler  had  not  suffi- 
cient means  himself,  and  did  not  succeed  in  borrowing  the 
money  necessary  to  erect  such  building.  He  continued  to 
pay  rent  and  taxes  for  over  two  years,  without  any  return 
from  the  premises,  sinking  about  $9000. 

On  August  8,  1878,  Kantzler  gave  to  Crilly  &  Blair  an 
option,  by  a  verbal  agreement,  to  take  an  assignment  of  such 
lease  for  $5000,  the  offer  to  be  held  open  till  the  first  day  of 
October,  1878.  Eight  days  after,  (August  16,)  Kantzler  gave 
to  Hurlbut,  the  complainant,  a  written  agreement,  signed  by 
Kantzler  alone,  to  assign  the  same  lease  to  him  upon  condi- 
tion that  Hurlbut  should  pay  him  $5500  on  or  before  August 
30,  1878, — if  not  so  paid,  the  contract  to  be  void.  During 
the  interview  between  Kantzler  and  Hurlbut,  the  latter  pre- 
pared the  following  memorandum:  "Memorandum  of  state- 
ment as  basis  of  sale  of  lease  by  Kantzler  to  H.  A.  H.,  104 
on  Dearborn  by  120  on  Monroe  street;  school  lease  to  1895; 
appraisal  every  five  years;  to  1880,  rent  $4100;  no  tax  on 
land ;  F.  M.  Kantzler  owns  the  lease ;  has  plans  and  speci- 
fications for  building ;  bids  for  the  work;  estimate  $50,000 
under  present  plans ;  K.  has  tenants  who  will  lease  for  five 
years;  amount  $18,000  a  year;  will  agree  to  furnish  these 
tenants  to  me,  provided  I  will  furnish  the  building ;  will  sell 
the  lease,  furnish  plans,  specifications  and  bids ;  premises 
free  of  any  incumbrance ;  rents  paid  to  August  8  ;  for  $5500." 
After  Kantzler  had  left,  Hurlbut,  without  Kantzler's  knowl- 
edge, wrote  under  Kantzler's  signature  to  the  agreement,  the 
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words,  "Accepted  as  a  contract. — H.  A.  Hurlbut."  He  also 
wrote  on  the  paper  signed  by  Kantzler,  and  under  the  words 
"accepted  as  a  contract,"  etc.,  these  words  :  "The  additional 
conditions  are  on  memorandum  attached."  On  or  about  the 
20th  day  of  August,  1878,  Kantzler  gave  a  verbal  assent  to 
extend  the  time  of  payment  to  Hurlbut  for  three  days  longer. 

On  September  6,  1878,  Crilly  &  Blair,  having  learned  that 
Kantzler  was  negotiating  with  Hurlbut  for  the  sale  of  the 
lease  to  him,  went  to  Kantzler  and  insisted  that  he  should 
carry  out  his  contract  with  them.  On  the  next  day,  Kantz- 
ler, having  notified  Hurlbut  that  his  negotiation  with  him  was 
at  an  end,  complied  with  the  request  of  Crilly  &  Blair,  and 
reduced  to  writing  the  verbal  agreement  of  August  8,  as  of 
that  date,  which  agreement  was  then  accepted,  and  the  accept- 
ance was  signed  by  the  parties,  and  filed  for  record  on  Sep- 
tember 20,  1S78.  After  this,  Hurlbut  offered  to  pay  Kantzler 
the  $5500  upon  certain  conditions,  (about  which  there  is 
some  dispute,)  one  of  which  was,  that  tenants  should  be 
furnished  paying  $16,000  a  year  rent,  and  that  the  building 
could  be  erected  for  from  $17,000  to  $50,000.  No  uncon- 
ditional tender  or  offer  to  pay  was  made  by  Hurlbut. 

On  September  24,  1878,  Kantzler,  in  pursuance  of  his  con- 
tract, assigned  his  lease  to  Crilly  &  Blair,  and  on  the  26th 
of  the  same  month,  Crilly  &  Blair  applied  to  the  board  of 
education  for  its  consent  to  such  assignment.  This  was  pre- 
vented by  an  injunction,  at  the  suit  of  Hurlbut.  The  bill 
alleged  that  Kantzler  had  informed  complainant  that  he  would 
not  make  the  assignment  of  the  lease,  but  intended  to  trans- 
fer the  same  to  Crilly  &  Blair,  and  an  injunction  was  prayed 
for,  and  issued  on  the  26th  of  September,  1878,  restraining 
Crilly  &  Blair  and  Kantzler  from  procuring  the  consent  of 
the  board  of  education,  and  from  executing  an  assignment 
of  the  lease  to  Crilly  &  Blair.  Crilly  &  Blair  and  Kantzler 
answered,  admitting  that  Kantzler,  on  the  day  named  in  the 
bill,  was  the  owner  of  the  leasehold  in  question,  and  that  he 
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contracted  with  Crilly  &  Blair  for  the  sale  of  the  same  to 
them,  hut  taking  issue  on  the  other  allegations  of  the  bill ; 
averring  that  whatever  rights  or  equities  Hurlbut  may  have 
had  in  the  premises  had  been  forfeited,  and  that  they  had 
no  control  over  the  board  of  education  so  as  to  compel  them 
to  assent  to  an  assignment  of  said  leasehold.  The  board  of 
education  interposed  a  demurrer,  which  was  sustained,  and 
the  bill  was  afterwards  dismissed  as  to  them.  On  the  4th  of 
October,  1878,  the  injunction  was  dissolved,  and  nothing  was 
done  in  the  case  during  the  succeeding  two  years,  and  until 
November  15,  18S0,  when  the  complainant  filed  a  supple- 
mental bill  against  the  appellees,  averring  that  Kantzler  had, 
since  the  commencement  of  the  suit,  surrendered  his  lease  to 
the  board  of  education,  and  cancelled  all  his  right  and  inter- 
est therein,  and  that  the  board  had  accepted  the  surrender, 
and  executed  a  new  lease  to  Crilly  &  Blair,  for  a  term  of 
fifty  years,  in  place  of  the  surrendered  lease  to  Kantzler.  I 
It  is  insisted  in  the  supplemental  bill  that  Crilly  &  Blair 
are  not  bona  fide  lessees ;  that  the  surrender  by  Kantzler  of 
his  lease,  and  the  executing  by  the  board  of  the  new  lease  to 
Crilly  &  Blair,  were  only  a  method  of  assigning  said  Kantz- 
ler's  lease  to  them,  and  that  Crilly  &  Blair,  acquiring  the 
said  leasehold  estate  pendente  lite,  became  trustees  thereof  for 
appellant.  The  bill  prays  that  Crilly  &  Blair  be  decreed, 
upon  payment  or  tender  to  them  of  $5500,  and  with  the  con- 
sent of  said  board,  to  assign  to  Hurlbut  said  lease,  and  in 
default  thereof  that  they  be  adjudged  trustees  for  complain- 
ant, of  said  leasehold  estate,  and  that  an  accounting  of  the 
rents  and  profits  be  had.  On  a  hearing,  the  original  and  sup- 
plemental bills  were  dismissed  by  the  Superior  Court  of  Cook 
county  for  want  of  equity,  and  on  appeal  to  the  Appellate 
Court  for  the  First  District  the  decree  was  affirmed,  and  the 
complainant  below  brings  the  case  to  this  court  on  his  further 
appeal. 
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Mr.  George  Chandler,  for  the  appellant : 

Specific  performance  of  unilateral  contracts  will  be  en- 
forced in  a  court  of  equity.  Mutuality  is  not  in  all  cases  a 
necessary  condition.  Pomeroy  on  Specific  Per.  page  238,  sec. 
164;  Perkins  v.  Hadsell,  50  111.  216;  Estes  v.  Furlong,  59  id. 
300;  Smith  &  Fleeke's  Appeal,  69  Pa.  St.  474;  Vassault  v. 
Edwards,  43  Cal.  458 ;  Corson  v.  Mulvaney,  49  Pa.  St.  88 ; 
Kerr  v.  Day,  14  id.  112;  1  Story's  Eq.  Jur.  sees.  715-722; 
Willard's  Eq.  Jur.  sees.  267,  268;  Maughlin  v.  Perry,  35 
Merr.  352;  Homfrey  v.  Fathergill,  L.  E.  1  Eq.  567;  Bell  v. 
Howard,  9  Mod.  302  ;  Kerr  v.  Purdy,  50  Barb.  000  ;  Souffrain 
v.  McDonald,  27  Ind.  269 ;  Willard  v.  Taylor,  8  Wall.  557 ; 
Hersey  v.  Giblett,  18  Beav.  174;  Eiuins  v.  Gordon,  49  N.  H. 
444;  Barnard  v.  Lee,  97  Mass.  92;  Jones  v.  Robinson,  29 
Maine,  351 ;  Gordon  v.  Calvert,  2  Sim.  253. 

Hurlbut  was  entitled,  after  the  extension  of  time,  to  a  spe- 
cific declaration  of  a  forfeiture  before  his  rights  could  be  cut 
off,  and  to  a  reasonable  notice  before.  Waterman  on  Specific 
Per.  sees.  449,  482 ;  Sharp  v.  Frimmer,  24  N.  J.  Eq.  422 ; 
Durand  v.  Page,  11  Wis.  15;  Russell  v.  Mecklenberg,  50  Ala. 
476 ;  Duffy  v.  O'Donovan,  46  N.  Y.  223 ;  Wallace  v.  Pidge, 
4  Mich.  570;  Bishop  v.  Newton,  20  111.  178;  Morgan  v.  Her- 
rick,  21  id.  498 ;    Wallace  v.  McLaughlin,  57  id.  57. 

The  provision  of  the  lease  which  required  the  assent  of  the 
board  of  education  to  an  assignment,  is  not  an  obstacle  in  the 
way  of  specific  performance.  It  was  Hurlbut's  right  to  take 
what  Kantzler  could  give  him.  Mertlock  v.  Buller,  10  Ves. 
315;  Cleaton  v.  Gower,  Finch,  164;  Milligan  v.  Cook,  16 
Ves.  1 ;  Waterman  on  Specific  Per.  page  24,  sec.  127. 

Kantzler  fraudulently  obtained  a  release  of  his  lease,  in 
violation  of  his  contract  with  Hurlbut,  and  the  present  lessees 
knew  of  this  contract, — therefore  they  are  trustees  for  the 
benefit  of  Hurlbut.  Perry  on  Trusts,  sec.  211;  Powell  v. 
Jeffins,  4  Scam.  487 ;  McVey  v.  McQuality,  97  111.  93 ;  Beach 
v.  Dyer,   93  id.  295.     See,  also,  Haughwout  v.  Murphy,  22 
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N.  J.  Eq.  531 ;  Crawford  v.  Betholf,  Sax.  460;  King  v.  Ruck- 
man,  6  C.  E.  Green,  599 ;  Story  v.  Lord  Windsor,  2  Atk.  631 ; 
Murray  v.  Ballou,  1  Johns.  Cb.  566. 

Mr.  Daniel  L.  Shorey,  for  the  appellees  Crilly  &  Blair: 
Specific  performance  rests  in  the  discretion  of  the  court. 
Allen  v.  Woodruff,  96  111.  20;  Fish  v.  Leser,  69  id.  394. 

Crilly  &  Blair  do  not  hold  in  trust  for  Hurlbut,  and  the 
offer,  even  if  it  had  been  accepted  by  Hurlbut,  could  not  be 
specifically  enforced  without  first  obtaining  the  written  con- 
sent of  the  lessor. 

Mr.  George  F.  Blanke,  for  the  appellee  Kantzler: 
The  court  will  not  order  specific  performance,  unless  it  can 
execute  the  whole  contract.      Fry  on  Specific  Per.  sec.  536 ; 
Columbine  v.  Chichester,  2  Phil.  27. 

Application  for  specific  performance  is  addressed  to  the 
sound  discretion  of  the  court,  and  it  is  not  a  matter  of  course 
that  it  will  be  decreed  because  a  legal  contract  exists.  Frisby 
v.  Balance,  4  Scam.  287 ;  Kimball  v.  Tooke,  70  111.  56 ;  Race 
v.  Weston,  S6  id.  91 ;  Hetfield  v.  Wiley,  105  id.  286;  Fry  on 
Specific  Per.  sec.  233,  note  3. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Waiving  all  other  objections  to  the  relief  sought  by  appel- 
lant in  his  bill,  there  is  one  objection  which  we  regard  as 
fatal  to  his  claim.  It  is  obvious  that  no  effective  and  valid 
assignment  of  this  lease  could  have  been  made  by  Kantzler 
without  the  consent  of  the  board  of  education,  and  the  board 
never  did  consent  to  such  an  assignment  to  Hurlbut, — and 
Crilly  &  Blair  can  not  now  assign  to  Hurlbut  without  such 
consent  of  the  board.  Kantzler  having  surrendered  his  lease, 
and  the  board  having  executed  a  new  one  to  Crilly  &  Blair 
on  different  terms  and  running  for  a  much  longer  time,  it 
has  become  impossible  for  the  court  to  specifically  enforce 
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the  contract.  The  complainant  has  no  equities  against  the 
board  of  education,  and  no  right,  legal  or  equitable,  to  require 
them  to  consent  to  the  assignment  of  either  of  the  leases,  in 
whole  or  in  part.  A  party  leasing  has  a  right  to  prohibit 
any  assignment  of  the  lease  without  his  assent,  otherwise  he 
might  have  his  property  occupied  by  a  tenant  he  would  not 
trust,  or  by  one  under  no  personal  covenant  to  pay  the  rent. 

In  Fry  on  Specific  Performance,  sec.  536,  it  is  said:  "The 
court  will  not  compel  specific  performance  of  a  contract  un- 
less it  can  execute  the  whole  contract."  In  3  Parsons  on 
Contracts,  (7th  ed.)  362,  the  author  says  :  "If  one  promising 
to  sell  land  has  no  title  to  it,  and  the  buyer  knows  this,  and 
the  seller  is  unable  afterwards  to  acquire  title,  a  decree  (for 
specific  performance)  will  not  be  granted," — citing  Love  v. 
Cobb,  63  N.  C.  324.  Again,  on  page  361,  he  says :  "A  vendor 
will  not  be  ordered  to  make  a  sale  of  a  thing,  or  give  a  deed 
of  land,  when  he  has  no  legal  title, " — citing  Maiden  v.  Fyson, 
9  Beav.  347.  In  3  Pomeroy's  Eq.  Jur.  sec.  1405,  the  author 
says :  "The  contract  must  be  such  that  its  specific  enforce- 
ment would  not  be  nugatory.  *  *  *  Although  the  contract, 
by  itself,  can  be  specifically  enforced,  the  defendant  must 
also  have  the  capacity  and  ability  to  perform  it,  by  obeying 
the  decree  of  the  court.  *  *  *  Finally,  the  contract  must 
be  such  that  the  court  is  able  to  make  an  efficient  decree  for 
its  specific  performance,  and  is  able  to  enforce  its  own  decree 
when  made." 

There  is  no  allegation  in  the  bills,  or  proof,  that  the  con- 
sent of  the  board  of  education  will  be  given,  or  ever  was 
given.  On  the  contrary,  the  proof  is  that  the  board  refused 
to  consent  to  the  assignment  of  the  original  lease  to  the  com- 
plainant, and  did  consent  that  it  might  be  transferred  to 
Crilly  &  Blair.  If  the  court  can  not  compel  the  board  to 
consent  to  any  assignment  to  complainant,  how  can  it  secure 
the  execution  of  a  valid  and  binding  transfer  of  the  lease? 
Since  the  dismissal  of  the  bill  as  against  the  board,  the  court 
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lias  no  pretence  of  power  to  make  a  decree  compelling  its 
consent  to  the  transfer  of  either  lease.  Hnrlbut,  at  the  time 
he  took  the  contract  from  Kantzler,  knew  that  the  latter  could 
not  transfer  his  leasehold  interest  without  the  express  consent 
of  a  third  party,  against  whom  he  could  claim  no  rights,  legal 
or  equitable,  and  consequently  took  his  contract  under  such 
circumstances  as  to  make  its  validity  and  effectiveness  depend 
upon  the  exercise  of  the  will  of  another  under  no  obligation 
to  do  any  act  for  him  or  for  his  benefit.  Hurlbut  having 
accepted  this  contract  with  a  full  knowledge  of  this  provision 
in  the  lease,  can  not  have  damages  in  a  court  of  chancery  in 
lieu  of  specific  performance,  and  for  the  same  reason  is  not 
entitled  to  have  Crilly  &  Blair  declared  to  hold  as  trustees 
for  him. 

We  think  the  decree  was  right.      The  judgment  of  the 
Appellate  Court  is  therefore  affirmed. 

Judgment  ajirmed. 


Thomas  L.  James,  Assignee 

v. 

L.  Parkman  Dexter  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  Appeal — from  Appellate  Court — within  what  lime  it  must  be  prayed. 
An  appeal  from  the  Appellate  Court  to  the  Supreme  Court  must  be  prayed 
for  within  twenty  days  from  the  rendition  of  the  judgment  sought  to  be 
reviewed, — and  this  whether  it  is  prayed  for  in  term  time  or  in  vacation. 
The  proviso  in  section  90  of  the  Practice  act,  "that  such  appeal  may  be 
prayed  for  at  any  time  within  twenty  days  after  the  rendition  of  such  judg- 
ment," is  to  be  understood  as  mandatory  as  regards  the  time,  not  merely 
directory. 

2.  Same — waiver  of  irregularity  in  that  regard.  After  the  Appellate 
Court  has  granted  an  appeal  from  its  judgment,  to  the  Supreme  Court, 
twenty-two  days  after  the  judgment  was  rendered,  the  fact  that  appellee's 
counsel  were  present  in  the  first  named  court  when  the  appeal  bond  was 
filed,  and  made  objection  to  its  wording,  can  not  be  regarded  as  a  waiver  of 
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the  right  to  have  the  appeal  dismissed  as  not  having  been  prayed  for  in  proper 
time.  A  motion  in  that  court  to  dismiss  the  appeal  could  not  have  been 
entertained  after  allowing  the  appeal. 

3.  Dismissal  of  appeal — damages.  In  a  proceeding  by  attachment, 
judgment  was  rendered  against  garnishees,  who  paid  the  amount  of  the  judg- 
ment into  court.  On  appeal  to  the  Appellate  Court,  the  judgment  of  the 
trial  court  was  affirmed.  An  assignee  of  the  attachment  debtor,  who  had 
interpleaded  in  the  trial  court,  against  whom  there  was  no  money  judgment, 
appealed  to  this  court.  On  dismissal  of  the  appeal  upon  the  ground  it  was 
not  prayed  in  proper  time,  statutory  damages  were  asked,  but  as  the  appeal 
did  not  appear  to  be  frivolous,  it  was  not  considered  a  case  for  damages. 

4.  Construction  of  statutes  —  when  "may"  means  "shall."  The 
word  "may,"  in  a  statute,  means  "shall"  whenever  the  rights  of  the  public 
or  third  persons  depend  upon  the  exercise  of  the  power,  or  the  performance 
of  the  duty  to  which  it  refers.  The  word  has  such  meaning  in  the  proviso  of 
section  90  of  the  Practice  act. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;    the  Hon.  Elliott  Anthony,  Judge,  presiding. 

This  was  a  proceeding  by  attachment,  instituted  in  the 
trial  court  by  the  appellees,  as  creditors  of  F.  Mayer  &  Co. 
Garnishee  process  was  served  upon  persons  indebted  to 
Mayer  &  Co.,  and  judgment  rendered  against  them.  The 
garnishees  paid  the  money  into  court.  Thomas  L.  James, 
as  assignee  of  Mayer  &  Co.,  and  who  had  interpleaded  in  the 
suit,  prosecutes  this  appeal  from  the  Appellate  Court,  where 
the  judgment  of  the  trial  court  had  been  affirmed. 

Mr.  Chas.  L.  Easton,  for  the  appellant. 

Messrs.  Moses  &  Newman,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

A  motion  is  made  to  dismiss  the  appeal  in  this  case,  for 
the  reason  that  it  was  not  prayed  in  proper  time. 

Section  90  of  the  Practice  act,  (Laws  of  1877,  page  153,) 
under  which  the  appeal  was  taken,  provides  that  "any  party 
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to  such  cause  shall  be  permitted  to  remove  the  same  to  the 
Supreme  Court  by  appeal  or  writ  of  error,  in  the  same  man- 
ner as  provided  in  sections  sixty-seven  and  seventy  (67,  TO,) 
of  this  act  for  appeals  to  said  Appellate  Court :  Provided, 
that  such  appeal  may  be  prayed  for  at  any  time  within  twenty 
days  after  the  rendition  of  such  judgment,  order  or  decree, 
whether  such  Appellate  Court  be  in  session  or  not ;  and  if 
such  appeal  be  prayed  for  in  vacation,  any  one  or  more 
judges  of  such  Appellate  Court  may  make  and  sign  all  orders 
necessary  for  the  perfecting  of  such  appeal. " 

The  judgment  appealed  from  is  a  judgment  in  the  Appel- 
late Court,  of  affirmance.  The  judgment  of  affirmance  was 
on  May  20,  1884.  No  appeal  was  prayed  for  until  June  11, 
1884, — twenty-two  days  after  the  order  of  affirmance  was 
entered.  The  statute  is  mandatory,  and  not  directory.  The 
word  "may,"  means  "shall"  whenever  the  rights  of  the  public 
or  of  third  persons  depend  upon  the  exercise  of  the  power,  or 
the  performance  of  the  duty  to  which  it  refers.  (Kane  v. 
Footh,  70  111.  587 ;  Fowler  v.  Pirkins,  77  id.  271.)  The  words 
of  the  statute,  then,  are  very  plain  that  the  appeal  must  be 
prayed  for  within  twenty  days  after  the  rendition  of  the  judg- 
ment, which  clearly  was  not  done  in  this  case. 

As  it  is  provided  in  the  beginning  of  section  90,  that  a 
cause  may  be  appealed  to  the  Supreme  Court  in  the  same 
manner  as  provided  in  sections  67  and  70  of  the  act  for 
appeals  to  the  Appellate  Court,  and  section  67  is,  that  ap- 
peals shall  be  prayed  for  at  the  term  at  which  judgment  is 
entered,  it  is  insisted  by  appellant  that  the  proper  construc- 
tion in  this  case  is,  that  it  is  only  necessary  that  the  appeal 
be  prayed  and  allowed  at  the  term  at  which  the  judgment  is 
rendered,  and  that  the  twenty  days'  limitation  in  section  90 
limits  the  appeal  to  be  prayed  for  in  vacation,  within  twenty 
days  after  the  last  day  of  the  term  at  which  the  judgment 
was  rendered.  Manifestly  the  word  "manner,"  used  in  the 
90th  section,  does  not  comprehend  the  time  of  praying  for 
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the  appeal,  as  that  is  specifically  provided  for  in  the  proviso 
at  the  close  of  the  section.  It  is  the  proviso  which  prescribes 
the  time  for  the  praying  of  an  appeal,  and  not  section  67. 
Decisions  under  our  earlier  statute  requiring  appeals  to  be 
prayed  for  at  the  time  of  rendering  the  judgment,  that  that 
meant  at  the  term  at  which  the  judgment  was  rendered,  are 
referred  to  as  in  support  of  this  construction  contended  for. 
But  we  do  not  regard  them  as  bearing  it  out.  The  words 
here  used,  "within  twenty  days  after  the  rendition  of  the 
judgment,"  are  too  explicit  to  allow  of  their  being  construed 
to  mean  "at  the  term"  at  which  the  judgment  is  rendered, 
and  they  being  used  in  purposed  variance  from  "at  the  term," 
in  the  67th  section. 

As  the  appellees,  by  their  attorneys,  were  present  when 
the  appeal  bond  was  offered  by  appellant  to  be  filed  in  the 
Appellate  Court,  and  made  objection  to  the  wording  of  the 
bond,  it  is  claimed  that  this  was  a  waiver  of  the  irregularity 
in  the  time  of  praying  for  the  appeal.  The  appeal  had  already 
been  allowed  by  the  court,  and  any  motion  for  its  dismissal 
would  not  be  in  order  in  the  Appellate  Court,  and  we  do  not 
perceive  that  making  objection  to  the  bond  was  a  waiver  of 
anything.  We  are  of  opinion  the  motion  should  be  sustained, 
and  the  appeal  will  be  dismissed. 

Appellees  ask  that  the  appeal  be  dismissed  with  statutory 
damages,  the  judgment  below  against  the  garnishees  being 
$2930.95.  In  this  case  the  money  has  been  paid  into  court 
by  the  garnishees,  as  by  law  provided.  There  is  no  money 
judgment  against  appellant.  The  appeal  does  not  appear  to 
be  frivolous,  and  we  do  not  regard  it  as  a  case  for  the  allow- 
ance of  the  damages  asked  for. 

Appeal  dismissed. 
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Louisa  McCall  et  al, 

v. 

William  S.  Moss  et  al. 

Filed  at  Ottawa  September  27,  1884 — Rehearing  denied  March  Term,  1885. 

1.  Partnership — what  anil  work  a  dissolution.  "Where  one  partner 
dies,  or  sells  his  interest  in  the  partnership  to  another,  or  a  new  member  is 
admitted  by  the  purchase  of  a  portion  of  the  capital  stock  owned  by  one  of 
the  members  of  the  firm,  either  of  these  events  will  in  law  operate  as  a  dis- 
solution of  the  firm. 

2.  Same — forming  a  new  firm — evidence  thereof— as  affecting  the  bind- 
ing force  of  the  articles  of  the  old  firm.  In  1853  a  partnership  was  formed, 
under  the  name  of  M.,  B.  &  Co.  In  1855  one  of  the  members  died,  and  two 
of  the  surviving  members  bought  his  interest  of  his  heirs,  and  the  firm  was 
continued  until  in  1856,  when  the  interest  of  the  deceased  member  was  sol  J 
to  a  new  member,  the  old  firm  name  was  retained,  and  they  continued  the 
same  business;  but  new  books  were  opened,  in  one  of  which  this  entry  was 
made:  "M.,  B.,  M.  &  F.,  (the  latter  being  the  new  partner,)  have  this  day 
entered  into  partnership,"  etc.:  Held,  that  such  entry  indicated  that  the 
prior  firm  had  ceased  to  exist,  and  that  another  had  been  formed  which  was 
not  governed  by  the  original  articles  of  co-partnership,  and  that  such  articles 
were  not  binding  upon  the  new  firm,  except  so  far  as  they  might  be  adopted 
by  it  in  the  management  of  its  business. 

3.  Same — modification  of  the  terms  of  contract  of  partnership — by  acts 
and  transactions  of  the  firm  in  the  course  of  business.  The  members  of 
a  partnership  may  waive,  or  modify  and  change,  any  provision  in  their  origi- 
nal contract  of  partnership;  and  a  change  in  that  regard  may  be  inferred  from 
a  long  course  of  dealing  inconsistent  with  its  provisions.  Partnership  arti- 
cles, in  equity,  are  liable  to  be  controlled,  superseded,  qualified  or  waived 
by  the  acts  and  transactions  of  the  firm  in  the  course  of  business  thereof, 
whenever  the  assent  of  all  the  partners  thereto  may  be  fairly  inferred,  how- 
ever positive  and  stringent  their  provisions  may  be. 

4.  Same — changing  items  of  interest  charges,  as  between  partners — 
whether  all  must  assent.  On  an  accounting  in  respect  to  partnership  affairs, 
the  evidence  showed  an  understanding  among  all  the  members  of  the  firm  to 
charge  interest  to  each  on  all  sums  withdrawn  by  him,  and  to  credit  each 
with  interest  on  all  sums  advanced  by  him  to  the  firm,  and  such  charges  and 
entries  were  made  in  accordance  with  that  understanding.  It  was  held,  the 
interest  so  charged  and  credited  could  not  be  set  back  on  the  books,  and  thus 
change  the  result,  except  by  the  consent  of  each  and  all  of  the  partners. 
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5.  Same— interest  charges,  as  between  partners— as  to  periodical  rests, 
or  ivhen  an  account  may  be  stated  for  the  purpose  of  computing  interest. 
Where  partnership  articles  contain  no  agreement  for  annual  or  periodical 
rests,  and  there  is  no  agreement  or  usage  for  stated  settlements  of  the  accounts 
of  the  partners,  they  can  only  be  stated  at  the  close  of  the  partnership,  for 
the  reason  it  can  only  then  be  ascertained  whether  there  are  profits  to  be 
divided  or  losses  to  be  shared;  and  until  this  is  done,  interest  can  not  be 
charged  or  credited  to  the  several  members  for  sums  taken  out  in  excess  of 
a  partner's  share  of  profits,  or  for  moneys  advanced  in  excess  of  his  indebt- 
edness to  the  firm. 

6.  So  where  a  partnership  is  formed  of  four  persons,  no  definite  amount 
of  capital  stock  being  agreed  on,  but  each  partner  to  furnish  one-fourth  of 
the  capital,  and  it  is  agreed  that  each  shall  receive  ten  per  cent  interest  on 
whatever  sum  he  may  advance,  and  be  charged  like  interest  on  moneys  drawn 
out  by  him,  and  no  periods  are  fixed  for  settlements,  and  no  settlements  are 
made  during  the  existence  of  the  firm,  it  will  be  proper,  in  an  accounting  in 
respect  to  the  partnership  affairs,  to  charge  each  partner  with  the  interest  on 
the  sums  drawn  out  by  him,  until  the  close  of  the  partnership,  as  his  share 
of  the  profits  can  not  be  known  at  any  time  before. 

7.  Same — correcting  improper  transfer  to  books  of  a  new  firm — whether 
allowable.  On  the  books  of  a  firm,  known  as  firm  No.  2  and  3,  an  entry 
was  made  of  sales  to  a  third  person,  of  $40,000.  Three  years  afterwards  the 
book-keeper  transferred  this  account  to  the  books  of  firm  No.  4,  (a  succeed- 
ing firm,)  in  which  one  of  the  members  of  firm  No.  2  and  3  was  not  a  mem- 
ber. The  master  refused  to  hear  evidence  and  correct  this  entry  or  charge, 
and  the  court  refused  to  send  the  case  back  to  the  master  to  take  proof  and 
correct  the  books:  Held,  that  the  court  erred  in  denying  the  right  to  prove 
the  facts  in  relation  to  this  change  in  the  books. 

8.  Same — dealings  between  partners  concerning  the  interest  of  one  of 
them — whether  the  firm  may  be  connected  with  them — and  as  to  rights  of  a 
new  firm.  Where  one  of  four  partners  assumes  an  indebtedness  of  another 
partner  to  the  firm,  the  partners  so  dealing  together  will  have  no  right  to 
credit  the  debtor  partner  with  the  amount  of  his  indebtedness  on  the  books  of 
the  firm,  unless  it  is  actually  paid  into  the  firm,  or  it  is  in  some  way  author- 
ized or  ratified  by  the  other  two  partners;  nor  can  such  indebtedness  be 
changed  and  transferred  to  a  new  firm  not  composed  of  the  same  members, 
without  the  consent  or  ratification  of  all  the  partners. 

9.  Same — as  to  debt  of  one  partner  to  the  firm  assumed  by  another — 
remedy  of  the  former.  Where  one  partner  assumes  the  payment  of  the  in- 
debtedness of  another  partner,  to  the  firm  of  which  they  are  members,  and 
the  latter,  whose  indebtedness  to  the  firm  is  so  assumed,  actually  pays  the 
amount  of  such  debt  to  the  former,  in  a  settlement  of  their  private  accounts, 
and  the  partner  so  assuming  to  pay  fails  to  account  to  the  firm,  the  remedy 
of  the  original  debtor  partner  would  seem  to  be  against  the  estate  of  the 
delinquent  partner,  and  not  against  the  firm  or  other  partners. 
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10.  Formed  adjudication  —  in  regard  to  items  of  account  between 
partners — whether  conclusive  in  subsequent  suit.  Where  A,  one  member 
of  a  firm,  was  liable  to  the  firm  in  a  large  sum,  which  by  a  private  arrange- 
ment war,  assumed  by  B,  another  partner,  and  charged  to  him  on  the  firm 
books,  and  on  taking  an  account  between  the  partners  the  court  gave  A  credit 
for  the  amount,  with  interest  thereon,  but  in  the  final  decree  failed  to  charge 
the  estate  of  B  with  the  same,  on  the  ground  that  a  former  decree  had  been 
rendered  against  the  estate  for  a  less  sum,  which  had  been  paid,  the  former 
decree  having  been  reversed,  it  was  held,  in  the  case,  a  cross-bill  having  been 
filed  by  A  since  the  first  decree,  that  the  estate  of  B  was  not  relieved,  by  the 
rendition  and  payment  of  the  former  decree,  from  this  charge,  but  should 
have  been  held  responsible  in  the  final  decree  for  this  item,  with  interest, 
and  that  the  final  decree  was  erroneous  in  this  respect. 

11.  Bill  foe  an  account — its  requisites — as  to  stating  items  in  detail. 
The  law  does  not  require  that  each  item  of  the  accounts  or  claims  in  a  bill 
for  an  accounting  and  settlement  of  partnership  affairs  shall  be  specifically  set 
forth  in  the  bill,  in  order  that  the  court  or  master  may  pass  upon  the  same. 

12.  Reference  to  master — referring  case  back  as  to  items  overlooked. 
On  bill  for  the  settlement  of  partnership  affairs,  and  for  an  account  involving 
a  large  amount  and  a  multitude  of  items,  with  many  complications,  where  an 
item  has  been  overlooked  by  the  master  in  chancery  and  counsel  in  taking 
evidence,  and  the  decree  has  to  be  reversed  on  other  grounds,  making  a  fur- 
ther reference  to  the  master  necessary,  it  was  held  proper  to  allow  the  parties, 
on  such  second  reference,  to  introduce  evidence  as  to  such  item. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county ;  the  Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

Messrs.  Hopkins  &  Hammond,  for  the  appellants : 
The  death  or  retirement  of  one  partner  from  a  firm  operates 
as  a  dissolution  of  that  firm.     Parsons  on  Partnership,  406, 
sec.  1 ;  Story  on  Partnership,  sees.  272,  307,  321 ;  Edens  v. 
Williams,  36  111.  252. 

Partnership  contracts  may  be  made  by  verbal  agreement, 
and  written  contracts  for  a  partnership  may  be  altered,  modi- 
fied and  changed,  or  provisions  in  waived ;  and  this  may 
be  shown  by  acts,  usages  and  acquiescence.  Parsons  on 
Partnership,  7,  238,  519 ;  Collyer  on  Partnership,  sec.  209 ; 
Geddes  v.  Wallas,  2  Bligh,  397 ;  Jackson  v.  Sedgwick,  1  Swanst. 
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tGO  ;  England  v.  Cushing,  8  Beav.  129  ;  McGregor  v.  Pulling, 
1  Freeman's  Ch.  357. 

Entries  in  the  books  are  conclusive  of  the  rights  of  the 
partners. 

The  evidence  establishes  an  agreement  that  an  interest 
account  should  be  kept,  and  paid  between  the  firms,  at  ten 
per  cent  on  net  balances. 

The  decree  is  erroneous  in  finding  against  appellant  as  to 
the  item  of  $28,265.25,  of  Moss'  indebtedness  assumed  by 
Bradley. 

The  court  erred  in  refusing  to  hear  proof  and  correcting 
mistake  in  matter  of  $40,195.37,  sales  of  highwines. 

The  following  authorities  show,  first,  that  when  articles  of 
co-partnership  provide  that  partnership  accounts  shall  be 
settled  at  any  fixed  periods,  courts  will  compel  settlements 
at  the  appointed  times ;  second,  if  the  articles  contain  no 
provision  for  periodical  settlements,  yet  if  it  appears  that  the 
partners  have  adopted  or  acquiesced  in  settlements  at  definite 
times,  the  courts  will  read  the  articles  as  if  they  contained  a 
provision  for  such  periodical  settlements  ;  and  third,  if  neither 
by  the  partnership  articles,  nor  by  usage,  any  agreement  for 
periodical  settlements  of  partners'  accounts  exists,  then  the 
partnership  accounts  can  only  be  stated  at  the  end  of  the 
firm,  for  only  then  can  it  be  known  whether  there  are  profits 
to  be  divided  or  losses  to  be  shared.  Parsons  on  Partnership, 
(2d  ed.)  314,  537 ;  Story  on  Partnership,  sec.  349  ;  Jackson 
v.  Sedgwick,  1  Swanst.  469 ;  Petty  v.  Janeson,  6  Madd.  146 ; 
Collyer  on  Partnership,  sees.  224,  318;  Gow  on  Partnership, 
(3d  ed.)  chap.  5,  sec.  4,  pp.  353,  354. 

Mr.  S.  D.  Puterbaugh,  for  the  appellant  Perry  Frazer : 
The  court  was  not  justified  in  disregarding  the  interest 
account  between  the  partners,  by  the  unauthorized  act  of 
Dunne  in  setting  back  the  interest  on  the  accounts  of  the 
partners. 
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The  account  of  Bradley  in  firm  No.  2  and  3,  does  not  show 
that  he  was  ever  debited  with  the  $28,265.25  indebtedness 
of  Moss ;  nor  does  the  individual  account  of  Moss  in  firm 
No.  2  and  3  show  that  the  same  was  ever  debited  to  him. 
The  transfer  of  that  part  of  Moss'  account  to  Bradley  was 
without  authority,  and  McCall  and  Frazer  can  not  be  made 
to  look  to  Bradley's  estate  for  this  sum. 

The  dissolution  of  a  partnership  is  the  proper  time  to  make 
a  rest  and  adjust  the  balance  of  the  partnership  account,  and 
the  partner  against  whom  the  balance  is  found  is  chargeable 
with  the  interest  thereon.  Stoughton  v.  Lynch,  2  Johns.  Ch. 
209 ;  Hollister  v.  Barkley,  2  N.  H.  501 ;  Simpson  v.  Flltz, 
1  McCord's  Ch.  213 ;  Goddard  v.  Bullon,  1  N.  &  McC.  46 ; 
Robbins  v.  Taswcll,  58  111.  203 ;  King  v.  Hamilton,  16  id.  190 ; 
Honor e  v.  Colesuil,  7  Dana,  201. 

Mr.  D.  McCulloch,  and  Mr.  John  Muckle,  for  the  appellee 
William  S.  Moss : 

Bradley  could  not  change  the  terms  of  the  partnership, 
under  the  general  power  of  attorney,  for  Moss,  as  that  would 
be  contracting  on  behalf  of  his  principal  with  himself.  Rush 
v.  Newell,  25  111.  226;  Ingersoll  v.  Bannister,  41  id.  388; 
Dennis  v.  McCagg,  32  id.  429 ;  Van  Horn  v.  Tonda,  5  Johns. 
Ch.  388 ;  Sweet  v.  Jacocks,  6  Paige,  385 ;  Switzer  v.  Skiles, 
3  Gilm.  529. 

The  proof  does  not  show  any  agreement  at  the  time  Frazer 
came  into  the  firm,  or  at  any  time  thereafter,  to  change  the 
terms  of  the  co-partnership ;  nor  were  the  books  of  firm 
No.  2  and  3  kept  during  that  time  with  reference  to  an  in- 
terest account  between  the  partners. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  in  May,  1868,  by  James 

H.  McCall  and  Perry  Frazer,  in  the  circuit  court  of  Peoria 

county,  against  William  S.  Moss,  and  Lydia  Bradley  Clark, 
32—112  III. 
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administratrix  of  the  estate  of  Tobias  S.  Bradley,  deceased, 
for  the  settlement  of  the  partnership  accounts  of  one  of  the 
firms  of  Moss,  Bradley  &  Co.,  known  as  firm  No.  2  and  3, 
and  composed  of  William  S.  Moss,  Tobias  S.  Bradley,  James 
H.  McCall  and  Perry  Frazer. 

The  principal  object  of  the  bill,  as  originally  framed,  was 
to  recover  some  $84,000,  which  was  in  the  main  a  balance 
of  interest  claimed  to  be  due  from  Moss  and  Bradley  for 
moneys  which  they  had  drawn  out  of  the  firm  and  used  in 
their  own  business.  At  the  December  term,  1870,  of  the 
Woodford  circuit  court,  the  cause  proceeded  to  a  hearing 
before  Judge  Bichmond,  and  a  decree  was  rendered  in  favor  of 
the  complainants  for  $82,408.11,  of  which  Moss  was  decreed 
to  pay  $56,591.12,  and  the  administratrix  of  the  estate  of 
Bradley,  $25,816.99.  The  estate  of  Bradley  made  no  objec- 
tion to  the  decree,  but  paid  the  amount  adjudged  against  it. 
No  appeal  from  the  decree  was  taken  by  Moss,  and  three 
years  after  the  decree  had  been  rendered,  suit  was  brought 
upon  it  in  California  against  Moss,  judgment  rendered,  and 
the  amount  collected  on  execution.  After  the  decree  had 
thus  been  paid,  Moss  sued  out  a  writ  of  error  from  this  court, 
returnable  to  the  September  term,  1874,  for  the  purpose  of 
reversing  the  decree,  and  the  decree  was  reversed  and  the 
cause  remanded,  mainly  on  the  ground  that  the  record  showed 
a  complicated  state  of  accounts,  and  the  cause  had  not  been 
referred  by  the  circuit  court  to  a  master  to  state  an  account 
between  the  parties.  (See  Moss  v.  McCall,  75  111.  190.)  After 
the  cause  had  been  remanded,  Moss  filed  a  cross-bill,  in  which 
he  set  up  the  payment  of  the  former  decree,  its  reversal,  and 
asked  to  be  credited  with  the  money  collected  from  him,  and 
that  the  several  parties  be  required  to  pay  him  whatever 
sum  might  be  found  due  him  upon  an  account  being  taken. 
Additional  evidence  having  been  taken,  the  cause  was  again 
heard  before  the  circuit  court  of  Peoria  county,  when  a  decree 
was  rendered  in  which  certain  facts  were  found,  and  the  rights 
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of  the  parties  fixed  as  to  certain  matters,  and  the  cause  re- 
ferred to  the  master  to  state  an  account.  In  this  decree  the 
court  did  not  determine  whether  the  members  of  the  firm 
should  be  charged  with  interest  on  money  drawn  from  the 
firm,  and  credited  with  interest  on  money  advanced ;  but  the 
court  directed  the  master,  in  the  decree,  to  report  two  state- 
ments, one  with  interest  on  the  individual  accounts  of  part- 
ners, and  one  without  interest.  The  master  made  a  report, 
as  required  by  the  decree,  and  on  the  final  hearing  the  court 
refused  to  adopt,  as  a  foundation  for  the  decree,  schedules 
"Al,"  "A  2,"  "A3"  and  "A  4"  of  the  report,  which  em- 
braced a  statement  of  the  accounts,  with  interest,  as  shown 
by  the  firm  books,  but  adopted  as  a  basis  for  the  decree 
schedules  "B  1,"  "B  2,"  "B  3"  and  "B  4"  of  the  report, 
rejecting  entirely  the  allowance  of  interest  claimed  to  be 
established  by  the  evidence  by  complainants.  Under  this 
view  Moss  was  found  to  be  indebted  to  the  complainants  only 
in  the  sum  of  $3307.32  which  had  been  paid  by  the  amount 
recovered  on  the  former  decree,  leaving  a  large  amount  in 
complainants'  hands  to  be  refunded,  which  they  were  required 
to  do  by  the  decree. 

In  order  to  determine  whether  the  decree  of  the  circuit 
court  can,  under  the  evidence,  be  sustained,  a  brief  reference 
to  the  facts  in  the  case,  and  the  evidence  introduced  in  sup- 
port of  the  facts,  seems  to  be  required. 

Moss,  Bradley  &  Co.  was  the  name  and  style  of  four  different 
firms,  which  were  known  as  firm  No.  1,  No.  2  and  3,  No.  4, 
and  No.  5.  Firm  No.  1,  which  was  the  first,  was  composed  of 
Moss,  Bradley,  Smith  and  McCall,  and  it  was  formed  for  the 
purpose  of  milling  and  distilling  in  the  city  of  Peoria,  under 
written  articles  of  co-partnership,  which  bore  date  February 
25,  1853.  Under  the  contract,  each  party  was  to  furnish 
one-fourth  of  the  capital,  and  they  were  to  share  equally  in 
the  profits  or  losses  of  the  business.  A  distillery  was  to  be 
erected.     McCall  had  at  the  time  only  $3500  to  put  in  the 
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firm,  to  be  used  in  building  the  distillery  and  furnishing  the 
fixtures,  and  Moss  agreed  that  after  that  sum  was  expended 
he  would  furnish  McCall  what  money  he  needed  to  pay  his 
full  share  of  the  building,  etc.  Moss  was  to  loan  the  money 
to  McCall  for  two  years,  at  ten  per  cent  interest.  The  con- 
tract also  provided  that  "a  complete  set  of  books  shall  be 
kept,  showing  all  business  transactions  of  the  firm,  and  that 
the  same  shall  be  kept  by  Tobias  S.  Bradley,  or  under  his 
directions."  Bradley  also  had  the  sole  right  of  drawing  all 
notes,  drafts,  or  other  instruments  of  writing  whatsoever, 
connected  with  the  business,  and  no  other  member  of  the 
firm  had  the  right  to  bind  the  firm  in  any  manner  whatever 
without  the  assent  of  all  the  parties,  in  writing.  In  the 
summer  of  1855  one  of  the  partners  (Smith)  died,  and  Moss 
and  Bradley  bought  of  the  heirs  his  one-fourth  interest  in  the 
firm,  and  the  business  of  the  firm  was  carried  on  by  the  sur- 
viving partners  in  the  same  manner  as  it  was  before  Smith's 
death.  Firm  No.  1  continued  until  June  2,  1856,  when  Moss 
and  Bradley  sold  to  Perry  Frazer  the  one-fourth  interest  they 
purchased  of  the  heirs  of  Smith,  and  during  its  existence  the 
firm  manufactured  a  large  quantity  of  whisky,  and  fed  large 
numbers  of  hogs  and  cattle,  and  made  large  profits  in  its 
business.  After  Perry  Frazer  purchased  one-fourth  interest 
in  the  firm,  it  was  still  known  by  the  name  and  style  of  Moss, 
Bradley  &  Co.,  but  the  firm  was  designated  as  firm  No.  2 
and  3,  and  composed  of  Moss,  Bradley,  McCall  and  Frazer, 
each  owning  one-fourth  of  the  capital.  The  business  was  con- 
tinued by  this  firm  from  June  2,  1856,  until  May  26,  1862, 
when  McCall  sold  his  interest  therein  to  John  H.  Francis  and 
Charles  Kaymond,  and  from  that  date  the  business  was  car- 
ried on  in  the  name  of  Moss,  Bradley  &  Co.,  but  the  firm  was 
designated  as  firm  No.  4,  composed  of  Moss,  Bradley,  Frazer, 
Francis  and  Baymond.  This  firm  continued  until  August  2, 
1862,  when  Moss  sold  out  to  Edward  N.  Jack.  From  this 
date  the  business  was  carried  on  in  the  same  name, — Moss, 
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Bradley  &  Co., — but  the  firm  was  composed  of  Bradley, 
Frazer,  Francis,  Baymond  and  Jack,  and  it  was  known  as 
firm  No.  5.  The  business  was  carried  on  by  firm  No.  5  from 
August  2,  1862,  until  August  1,  1865,  when  it  stopped  busi- 
ness, and  was  dissolved  about  January  1,  1866,  when  it  was 
succeeded  by  a  new  firm,  known  as  Bradley,  Jack  &  Co., 
which  has  no  connection  with  the  matters  involved,  and  it 
will  not  be  necessary  to  give  any  attention  to  that  firm. 

The  manner  in  which  the  business  of  the  firms  Nos.  1  to  5 
was  conducted,  is  peculiar.  In  every  instance,  when  one  firm 
stopped  business  and  the  new  one  succeeding  it  commenced, 
the  firm  that  stopped  did  not  settle  up,  and  divide  its  capital 
and  assets  among  its  members,  but  all  the  capital  and  assets 
were,  by  agreement  of  all  parties  in  interest,  turned  over  to 
the  succeeding  firm,  and  the  new  firm  assumed  the  liabilities 
of  the  old  firm,  took  its  assets,  and  agreed  to  repay  all  that 
remained  after  the  payment  of  all  liabilities.  From  firm 
No.  1  to  firm  No.  5,  inclusive,  this  is  the  manner  in  which 
the  business  was  transacted,  and  while  the  bill  was  filed  to 
settle  the  affairs  of  but  one  firm,  (No.  2  and  3,)  the  business 
of  the  four  firms  is  so  connected  and  interwoven  that  it  will 
be  necessary  to  look  somewhat  into  the  business  of  all  to 
arrive  at  a  proper  mode  of  adjusting  the  business  of  the  firm 
in  question. 

Written  articles  of  co-partnership  were  signed  upon  the 
formation  of  firm  No.  1,  bearing  date  February  23,  1853,  but 
no  other  articles  of  co-partnership  were  executed  during  the 
existence  of  the  four  firms,  and  the  firm  name,  Moss,  Bradley 
&  Co.,  was  continued  during  the  entire  period  that  the  four 
firms  existed.  It  has,  however,  been  contended  that  there 
never  was  but  one  firm,— that  the  four  firms  (No.  1,  No.  2 
and  3,  No.  4,  and  No.  5,)  were  all  doing  business  under  the 
written  contract  first  made,  and  that  the  contract  should 
govern  in  the  settlement  of  the  affairs  of  the  members  of  the 
firm  as  to  the  payment  of  interest.     We  understand  the  rule 
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to  be,  that  when  one  partner  dies,  or  sells  his  interest  to 
another,  or  a  new  member  is  admitted  by  purchase  of  a  por- 
tion of  the  capital  owned  by  one  or  more  members  of  the 
firm,  such  will,  in  law,  work  a  dissolution  of  the  firm.  Par- 
sons on  Partnership,  (page  406,  sec.  1,)  states  the  law  as 
follows :  "It  may  now  be  considered  as  a  settled  rule  of  the 
law  of  partnership,  in  England  and  in  this  country,  that  the 
retirement  of  one  partner  from  a  firm  consisting  of  any  num- 
ber of  persons,  operates  as  a  dissolution  of  that  firm.  *  *  * 
We  suppose  the  truth  to  be,  that  if  a  partner  retires,  whether 
by  voluntary  act,  bankruptcy,  expulsion  or  death,  or  if  a  new 
partner  comes  in  by  any  means  whatever,  in  either  of  these 
cases  the  old  partnership  ceases  to  exist."  See,  also,  Collyer 
on  Partnership,  sec.  110;  Story  on  Partnership,  sees.  307, 
308,  272,  321;  Edens  v.  Williams,  36  111.  252;  Marquand  v. 
New  York  Manf.  Co.  17  Johns.  525. 

If  we  are  correct  in  this  position,  which  we  think  is  well 
sustained  by  the  authorities,  it  follows  that  the  original  firm 
of  Moss,  Bradley  &  Co.,  which  commenced  business  under  the 
written  articles  of  co-partnership,  was  dissolved,  in  law,  on 
the  2d  day  of  June,  1856,  when  one-fourth  interest  in  the  firm 
was  sold  to  Perry  Frazer,  and  he  was  admitted  as  a  member 
of  the  firm.  The  second  firm,  known  as  No.  2  and  3,  was, 
in  law,  dissolved  on  the  26th  day  of  May,  1862,  by  the  sale 
of  a  fourth  interest  in  the  firm  by  McCall,  to  Francis  and 
Kaymond,  who  were  then  admitted  as  partners.  Firm  No.  4 
was  dissolved  in  August,  1862,  when  the  interest  of  Moss  in 
the  firm  was  sold  to  Jack.  There  are  other  things  which 
strengthen  this  view.  When  firm  No.  2  and  3  commenced 
business,  a  new  set  of  books  was  opened,  and  on  the  first  page 
of  the  journal  we  find  the  following  entry : 

"Peoria,  III.,  Monday,  June  #,  1856. 
"William  S.  Moss,  Tobias  S.  Bradley,  James  H.  McCall 
and  Perry  Frazer  have  this  day  entered  into  partnership, "  etc. 
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Entries  of  a  similar  character  were  made  in  the  books  at 
the  commencement  of  the  firms  (Nos.  4  and  5)  which  fol- 
lowed. This  entry  in  the  books  when  firm  No.  2  and  3  began 
business,  does  not  indicate  that  there  was  but  one  firm,  which 
continued  from  the  first  until  the  last,  but,  on  the  other  hand, 
it  indicates  that  the  first  firm  had  ceased,  and  that  another 
had  been  formed  for  the  transaction  of  the  same  business. 
The  fact,  therefore,  that  the  original  articles  of  co-partnership 
did  not  provide  that  an  interest  account  should  be  kept  be- 
tween the  members  of  the  firm,  does  not  militate  against  the 
right  of  complainants  to  have  the  accounts  as  to  the  members 
of  firm  No.  2  and  3  stated,  with  interest,  as  the  written  arti- 
cles of  co-partnership  entered  into  to  govern  firm  No.  1  could 
not  be  regarded  as  binding  on  the  succeeding  firms,  except  so 
far  as  they  were  adopted  by  such  firms  in  the  management  of 
the  business. 

But,  independent  of  this  view,  conceding  that  the  original 
articles  agreed  upon  by  firm  No.  1  were  adopted  by  the  suc- 
ceeding firms,  it  does  not  follow  that  interest  was  not  to  be 
charged  on  money  advanced  or  drawn  out  by  members  of  the 
firm.  The  members  of  the  firm  had  the  right,  if  they  saw 
proper,  to  waive  any  provision  in  the  original  contract  of 
co-partnership,  or  change  the  contract,  or  modify  it  in  any 
manner  they  might  think  proper.  A  change  in  the  written 
articles  may  sometimes  be  inferred  from  a  long  course  of 
dealing  between  the  members  of  the  firm  inconsistent  with 
the  written  articles.  Collyer  on  Partnership,  sec.  210,  says : 
"In  ordinary  partnerships,  nothing  is  more  clear  than  this : 
that  although  partners  enter  into  a  written  agreement,  stating 
the  terms  on  which  the  joint  concern  is  to  be  carried  on,  yet 
if  there  be  a  long  course  of  dealing,  or  a  course  of  dealing  not 
long,  but  still  so  long  as  to  demonstrate  that  they  have  all 
agreed  to  change  the  terms  of  the  original  written  agreement, 
they  may  be  held  to  have  changed  these  terms  by  conduct." 
Story  on  Partnership,  sec.  192,  says:     "Partnership  articles, 
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in  the  view  of  courts  of  equity,  whatever  may  be  the  rule  at 
law,  are  liable  to  be  controlled,  superseded,  qualified  or  waived 
by  the  acts  and  transactions  of  the  partnership,  in  the  course 
of  the  business  thereof,  whenever  the  assent  of  all  the  part- 
ners thereto  may  be  fairly  inferred,  and  however  positive  or 
stringent  these  provisions  may  be."  See,  also,  Parsons  on 
Partnership,  238 ;  England  v.  Cushing,  8  Beav.  129. 

We  will  now  refer  briefly  to  some  of  the  evidence  bearing 
upon  this  question,  for  the  purpose  of  determining  whether, 
by  agreement  or  otherwise,  the  original  contract  of  co-partner- 
ship was  changed,  and,  first,  McCall  testified  that  the  under- 
standing and  agreement  was,  that  Bradley  was  to  keep  an 
interest  account ;  when  a  member  advanced  money  to  the 
firm  he  was  to  be  allowed  ten  per  cent  interest,  and  when  he 
drew  out  money  he  was  to  be  charged  ten  per  cent  interest 
on  the  amount  so  drawn  out,  and  when  final  settlement  was 
made,  his  credit  and  debit  interest  was  to  be  charged  and 
credited. 

Frazer,  who  was  a  member  of  firms  Nos.  2  and  3,  4,  and  5, 
testified  substantially  as  follows :  "When  I  became  a  mem- 
ber of  the  firm  of  Moss,  Bradley  &  Co.,  there  was  an  agree- 
ment or  understanding  among  us  about  keeping  an  interest 
account  between  the  members  of  the  firm.  The  agreement 
was,  that  there  was  to  be  an  interest  account  kept,  at  the  rate 
of  ten  per  cent.  If  one  partner  had  more  in  than  another, 
he  got  more  interest.  If  one  of  the  partners  drew  money,  he 
had  to  pay  ten  per  cent  interest  for  it.  That  agreement  con- 
tinued with  all  the  firms  of  Moss,  Bradley  &  Co.,  except  firm 
No.  5,  in  which  case  we  agreed  to  set  the  interest  back  until 
the  mill  stopped.  That  agreement  was  not  reduced  to  writing. 
At  the  time  I  became  a  member  I  never  signed  any  such  agree- 
ment.    I  had  no  written  agreement  with  any  of  the  firms. " 

Baymond,  who  was  a  member  of  firms  Nos.  4  and  5,  tes- 
tified that  there  was  a  distinct  understanding  that  interest 
should  be  charged,  and  heard  Bradley  instruct  the  book-keeper 
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to  figure  interest  for  and  against  the  different  members  of  the 
firm,  in  posting  the  books. 

John  W.  Fuller,  who  was  in  the  employ  of  Moss,  Bradley 
&  Co.  from  1856  to  1864,  except  four  or  five  months,  as 
general  cashier,  receiving,  weighing  and  paying  for  the  grain 
consumed  by  the  house,  testified  that  Bradley  was  the  only 
member  of  the  firm  who  had  control  or  charge  of  the  books ; 
that  Bradley  first  undertook  to  keep  the  books,  but  fell  be- 
hind, and  employed  Haney,  who  kept  them  until  Dunne  took 
charge,  and  he  continued  in  general  charge  all  the  time  wit- 
ness was  there.  Dunne  was  under  Bradley's  orders.  In  1859 
Aylward  was  employed  to  balance  up  the  books.  This  wit- 
ness also  testified :  "I  heard,  when  Aylward  was  there  closing 
up  the  books,  Dunne  instructing  Aylward  to  charge  interest 
on  every  item  of  the  personal  accounts  of  the  members  of  the 
firm, — of  each  member  of  the  several  firms, — the  accounts  of 
which  Aylward  was  figuring  at,  up  to  that  time.  He  didn't 
want  to  do  it,  and  said  it  would  take  him  a  lifetime  to  do  it, 
and  requested  me  to  ask  Mr.  Bradley  if  that  was  the  way  it 
should  be  done.  I  did  so. .  Mr.  Bradley  answered,  certainly ; 
that  that  would  be  the  only  just  manner  that  they  could 
settle  up  their  business ;  that  if  one  man  had  more  money 
in  the  firm  than  the  other,  he  should  have  interest  for  it. 
Mr.  Bradley  mentioned  ten  per  cent  as  the  amount  of  interest, 
and  instructed  Aylward  to  figure  it  at  that,  and  he  did  so, 
and  made  the  interest  on  sheets  of  paper,  taking  an  item  of 
account,  first  getting  the  time  of  it,  and  then  computing  the 
interest  up  to  the  time  he  was  figuring.  He  put  the  amount 
of  interest  on  a  sheet  of  paper, — the  debits  on  one  side,  and 
the  credits  on  the  other, — so  when  he  got  through  he  could 
charge  the  interest  up  in  one  entry.  I  have  heard  the  other 
members  frequently  say  that  that  was  the  way  they  under- 
stood it,  and  that  that  was  the  way  the  business  was  to  be 
settled.  The  conversation  of  Bradley  took  place  in  presence 
of  myself,  Aylward,  and,  I  think,  Dunne,  in  the  office  of  Moss, 
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Bradley  &  Co.  What  the  other  members  said  was  in  the 
office,  both  before  and  after  the  time  I  have  alluded  to.  Have 
heard  it  talked  and  discussed  when  Bradley  was  present,  but 
most  generally  they  would  talk  about  it  among  themselves." 
The  witness  also  testified  that  Aylward  worked  on  the  books,  in 
computing  the  interest,  fully  a  year,  but  died  before  the  books 
were  balanced,  and  Jack  was  employed  to  complete  the  work. 
Dunlevy,  a  book-keeper,  testified  that  he  was  employed, 
about  July  1,  1865,  to  adjust  the  books  of  Moss,  Bradley  & 
Co.  He  worked  on  the  books  of  all  the  firms,  except  firm 
No.  1,  and  was  engaged  in  adjusting  the  books  three  and  a 
half  months.  In  answer  to  the  ninth  interrogatory,  he  testi- 
fied: "Mr.  Bradley  gave  me  instructions  about  computing 
interest  on  individual  accounts, — or,  rather,  he  said  he  wanted 
it  done  in  the  same  way  it  had, been  done  in  the  previous 
firm,  and  he  handed  me  or  called  my  attention  to  the  sheets 
on  which  the  interest  had  been  computed  by  Aylward,  and 
the  rate  to  be  ten  per  cent,  from  the  date  of  the  entry  in  each 
account  to  the  closing  up  of  the  firm.  I  looked  through  those 
sheets,  and  saw  that  they  were  computed  in  that  way.  He 
at  the  same  time  said  that  he  thought  the  accounts  of  firm 
No.  2  and  3  had  been  computed,  which  proved  not  to  be  the 
case.  If  any  were  done,  I  am  not  quite  certain  that  there 
were  not  two  or  three  of  the  accounts  done."  The  witness 
also  testified :  "John  Jack  computed  the  interest  on  the  per- 
sonal accounts,  at  Bradley's  house,  when  he  was  there  with 
me,  of  the  members  of  firm  No.  2  and  3.  These  computa- 
tions were  made  on  sheets  of  bill  paper,  the  items  and  dates 
taken  from  the  ledger  as  they  appeared  there,  and  the  in- 
terest computed  on  each  item,  from  the  time  of  the  date  of 
the  same  up  to  the  27th  of  May,  1862.  Jack  computed  the 
interest  of  personal  accounts  of  James  H.  McCall  in  firm 
No.  2,  Bradley's  account  in  firm  No.  2  and  3,  W.  S.  Moss' 
account  in  firm  No.  2  and  3,  and  Perry  Frazer's  account  in 
firm  No.  2  and  3 ;    also,  the  interest  on  the  firm  accounts  of 
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Nos.  1,  4  and  5.  In  making  up  all  these  interest  accounts, 
on  all  the  books,  the  interest  was  computed  on  all  the  debits 
and  credits ;  one  was  then  subtracted  from  the  other,  and 
the  balances,  only,  were  posted  in  the  ledger,  to  the  debit  or 
credit  side,  as  the  case  required.  I  know  it  was  done  in  that 
way.  I  examined  Jack's  footings  of  the  interest  account,  and 
believe  they  were  correct.  I  also  believe  his  computations 
were  correct." 

Dunne,  a  book-keeper  of  Moss,  Bradley  &  Co.  from  1855, 
testified  that  "Aylward  was  engaged  posting  up  the  books, 
which  were  behind,  and  making  computations  on  partnership 
accounts,  interest  on  all  accounts  in  which  partners  had  an 
individual  interest,  and  carried  the  same  into  their  individual 
accounts.  He  computed  interest  in  favor  of  each  partner  on 
all  money  and  property  put  in,  and  against  him  on  all  taken 
out,  at  ten  per  cent.  He  did  it  under  my  direction."  He  also 
testified  that  Bradley  knew  that  they  were  computing  interest 
on  the  accounts,  and  he  supposed  that  he  assented.  He  left 
the  matter  in  his  hands.  He  also  testified  that  he  thought  it 
was  understood  between  all  the  partners  all  the  time,  that  an 
interest  account  should  be  kept. 

Evidence  was  also  introduced  that  Moss  himself  admitted 
that  it  was  proper  to  charge  interest  when  money  had  been 
drawn  out  by  a  member  of  the  firm.  The  evidence  of  Henry 
Grove  upon  this  point  was  to  the  following  effect :  That  pend- 
ing the  suit,  Moss  came  to  his  office  with  McCall  and  Frazer, 
and  said,  among  other  things,  that  the  interest,  as  charged 
on  the  books  of  the  company  against  the  parties  on  sums  they 
had  drawn  out  of  the  firm,  should  not  have  been  set  back, — 
it  was  wrong  to  set  it  back,  but  he  did  not  owe  the  complain- 
ants anything,  as  he  had  paid  or  accounted  to  Bradley  for 
this  interest,  and  could  produce  papers  to  show  it;  that 
McCall  and  Frazer  then  offered  to  release  him  from  the  claim 
if  he  would  produce  that  evidence,  to  enable  them  to  collect  it 
of  the  Bradley  estate. 
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The  record  contains  other  evidence  tending  to  show  that  it 
was  the  understanding  of  the  members  of  the  firm  that  an 
interest  account  was  to  be  kept  between  the  firms,  and  between 
the  different  members  of  each  firm,  but  it  will  not  be  neces- 
sary to  refer  to  it  in  detail. 

From  the  evidence,  it  seems  plain  that  the  original  articles 
of  co-partnership,  upon  the  question  of  interest,  were  changed 
by  the  partners,  and  it  was  well  understood  and  acted  upon 
that  when  a  member  of  the  firm  drew  out  money,  interest 
was  to  be  charged  on  the  amount,  and  when  money  was  ad- 
vanced, interest  was  to  be  allowed  on  the  advance.  If  such 
was  not  the  case,  it  seems  strange  that  Bradley,  who  had 
charge  of  the  books,  would  consume  months  and  years  of 
patient  labor  with  the  book-keepers  in  his  employ,  figuring 
interest  on  the  accounts  of  the  partners,  with  the  view  of 
adjusting  the  books,  and  the  rights  of  the  partners,  on  that 
basis.  The  book-keepers  were  not  only  directed  to  compute 
the  interest,  but  it  was  to  be  entered  upon  the  books,  and  the 
accounts  of  the  partners  adjusted  in  that  way.  Bradley  was 
a  man  of  superior  business  capacity.  He  dictated  and  con- 
trolled the  financial  affairs  of  each  of  the  firms  of  Moss, 
Bradley  &  Co. ;  he  had  the  sole  charge  of  the  books,  and  it  is 
absurd  to  suppose  that  interest  would  have  been  computed 
and  entered  upon  the  books  by  the  book-keepers,  under  Brad- 
ley's direction,  had  not  a  contract  existed  between  the  mem- 
bers of  the  firm  that  an  interest  account  should  be  kept. 

In  1859,  after  firm  No.  1  had  closed  its  business,  and  while 
firm  No.  2  and  3  was  in  existence,  Aylward  was  engaged  by 
Bradley  to  write  up  the  books  for  a  final  balance.  He  was 
instructed  to  compute  interest  on  every  item  paid  in  and  on 
each  amount  drawn  out,  from  the  date  of  the  transaction  to 
the  close  of  the  firm.  The  computations  of  interest  were 
made  upon  loose  sheets  of  paper.  After  working  more  than 
a  year  on  the  books  of  firm  No.  1,  he  finished  the  work,  and 
a  balance  was  struck  between  the  amount  of  interest  each 
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partner  was  to  pay  and  what  he  was  to  receive,  and  the  bal- 
ances thus  found  were  entered  in  the  partners'  accounts,  in 
the  books.  A  balance  sheet  was  then  made,  showing  a  settle- 
ment of  firm  No.  1.  After  the  books  of  firm  No.  1  were  bal- 
anced, Aylward  commenced  upon  the  books  of  firm  No.  2  and 
3,  computing  interest  on  the  accounts  of  the  partners  in  the 
same  manner  he  did  in  regard  to  firm  No.  1,  but,  having  died 
before  the  work  was  completed,  the  books  of  firm  No.  2  and  3 
were  not  written  up  until  the  summer  of  1865,  when  Bradley 
took  the  books  of  the  various  firms  to  his  home  in  Peoria, 
and  employed  Dunlevy  and  Jack  to  finish  the  work  which 
Aylward  had  commenced.  They  went  on  computing  interest 
precisely  as  Aylward  did,  and  completed  the  work  in  October, 
1865,  when  the  books  of  all  the  firms  were  posted  up,  and 
balance  sheets  struck.  If  interest  was  not  to  be  charged  on 
money  drawn  out  by  one  partner,  or  credit  given  for  inter- 
est on  money  advanced,  why  was  interest  computed,  by  the 
direction  of  the  principal  manager  of  the  business  of  the  firm, 
on  the  accounts  of  the  partners,  and  why  entered  upon  the 
books  of  the  firm?  The  testimony  in  the  record  gives  no 
explanation  of  this  feature  of  the  case.  Indeed,  these  acts, 
in  connection  with  the  declarations  of  the  individual  members 
of  the  firm  of  Moss,  Bradley  &  Co.,  as  shown  by  the  evidence, 
would  seem  to  settle  the  question,  beyond  doubt,  that  the 
members  of  the  firms  were  to  be  debited  and  credited  with 
interest  on  money  drawn  out  and  put  into  the  firm,  as  shown 
by  the  books  as  they  were  left  by  Dunlevy,  after  the  work 
had  been  completed  by  him  and  Jack. 

But  it  is  said  the  interest  computed  and  entered  on  the 
books  was,  by  consent  of  the  parties,  set  back,  and  new  bal- 
ance sheets  made  out,  to  which  Moss  assented,  and  subse- 
quently settled  with  Bradley's  administrator  according  to  the 
books  thus  changed.  It  is  true  that  Dunne,  about  Decem- 
ber 1,  1865,  took  the  books  which  had  been  balanced  by 
Bradley,  Jack  and  Dunlevy,  and  cancelled  the  interest  -in  the 


510  McCall  et  al.  v.  Moss  et  al. 

Opinion  of  the  Court. 

partners'  accounts  by  making  cross-entries.  By  this  change 
in  the  books,  Dunne  set  back  interest  in  the  books  of  firm 
No.  2  and  3,  amounting,  in  the  aggregate,  to  $133,281.31. 
By  this  arrangement  Moss  and  Bradley  gained  largely,  while 
McCall  and  Frazer  sustained  large  losses.  We  do  not  think 
this  setting  back  interest,  so  far  as  firm  No.  2  and  3  is  con- 
cerned, can  have  any  bearing  in  the  decision  of  the  case,  as 
it  was  not  authorized.  The  members  of  firm  No.  5  had  built 
a  warehouse  on  land  belonging  to  Bradley,  and  a  meeting 
was  called,  in  the  fall  of  1865,  to  determine  whether  the  firm 
should  buy  the  land,  or  Bradley  buy  the  warehouse.  At  this 
meeting,  Bradley,  Frazer,  Jack,  Francis  and  Kaymond  were 
present,  and  also  book-keeper  T.  W.  Dunne,  who  had  returned 
to  Peoria  after  the  books  had  been  written  up  and  balanced 
by  Dunlevy  and  Jack.  If  Dunne  received  any  authority  to 
set  back  interest,  it  was  at  this  meeting.  Bradley  never  tes- 
tified in  regard  to  this  matter,  but  Frazer,  Francis,  Baymond 
and  Jack  all  testify  that  nothing  was  said  or  done  at  the 
meeting  in  regard  to  setting  back  interest  in  firm  No.  2  and  3. 
Dunne  thinks  he  would  not  have  set  back  the  interest  unless 
he  was  authorized,  but  he  can  recollect  nothing  whatever  that 
was  said  on  the  subject.  The  evidence  on  this  point  pre- 
ponderates so  clearly  against  the  act  of  Dunne  in  changing 
the  books  after  they  had  been  written  up  and  balanced,  that 
we  can  not  attach  any  importance  to  it. 

In  the  argument,  much  reliance  seems  to  be  placed  on  the 
fact  that  interest  was  not  computed  and  entered  on  the  books 
during  the  existence  of  the  firm, — but  we  do  not  regard  this 
as  an  important  fact  favoring  the  view  of  the  defendants. 
Interest  could  not  be  computed  and  entered  on  the  books 
until  the  firm  ceased  to  do  business,  as  the  termination  of 
the  firm  was  the  period  to  which  the  interest  was  to  be  com- 
puted. Firm  No.  1  closed  June  2,  1856.  In  1859  Aylward 
commenced  computing  the  interest,  with  a  view  to  balance 
the  books.     He  completed  his  work  in  1860,  when  the  entries 
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were  made  on  the  books.  He  then  commenced  on  firm  No.  2 
and  3,  and  the  work  progressed  until  his  death.  This  firm 
terminated  May  26,  1862,  and  in  1865  the  work  on  the  books, 
which  had  been  commenced  by  Aylward,  was  finished.  McCall 
and  Frazer  had  often  urged  Bradley  to  have  the  books,  which 
were  much  behind,  written  up,  but  the  matter  was  delayed 
from  time  to  time.  The  books  showed  the  amount  of  money 
drawn  out  and  paid  in  by  each  member  of  the  firm.  If  in- 
terest, under  the  partnership  agreement,  was  to  be  computed 
on  the  various  items  contained  in  the  account  of  each  mem- 
ber of  the  firm,  we  do  not  understand  that  the  books  would 
show  any  computation  or  entry  of  interest  until  the  books 
were  written  up  and  balanced,  with  a  view  to  a  final  settle- 
ment of  the  affairs  of  the  firm  between  the  partners  com- 
posing the  firm.  If  we  are  correct  in  this,  the  fact  that  the 
books  do  not  show  that  interest  was  charged  and  credited  on 
the  accounts  during  the  existence  of  the  firm,  does  not  mili- 
tate against  the  claim  for  interest  as  made  in  the  bill. 

It  is  also  insisted  that  the  decision  of  this  court  when  the 
case  was  here  before,  presents  a  complete  barrier  to  a  reversal 
now  upon  the  main  question  at  issue.  We  do  not  intend  to 
depart  from  the  former  decision,  or  any  rule  laid  down  to 
govern  the  decision  of  the  case  when  the  record  was  here 
before.  It  is,  however,  to  be  observed,  that  the  case  made 
by  this  record  is  very  different  from  the  one  made  by  the 
record  when  the  case  was  here  before.  There  is  double  the 
amount  of  evidence  in  this  record  that  was  in  the  record  when 
the  case  was  here  before,  and  not  more  than  one-half  the  evi- 
dence heard  on  the  trial  upon  which  the  first  decree  was  ren- 
dered was  in  the  former  record,  as  no  certificate  of  evidence 
was  then  filed  for  the  purpose  of  preserving  the  evidence. 
As  heretofore  observed,  the  decree  first  rendered  was  reversed 
because  the  record  showed  a  complicated  state  of  accounts 
between  partners,  and  the  circuit  court  had  not  referred  the 
cause  to  the  master  to  state  the  account,  as  is  the  practice  in 
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such  cases.  It  was,  however,  as  to  computation  of  interest 
on  the  accounts  of  partners,  there  remarked:  "The  calcula- 
tions, so  far  as  we  understand  the  testimony,  seem  to  have 
been  made  by  computing  interest  on  the  individual  accounts 
from  the  date  of  the  several  charges  up  to  the  date  of  the 
closing  of  the  business,  independently  of  the  question  whether 
the  amounts  drawn  out  exceeded  the  just  share  of  the  proiits 
to  the  respective  dates,  due  the  several  partners.  This,  we 
think,  was  incorrect.  The  only  reasonable  construction  that 
can  be  given  to  the  agreement  contended  for,  if  any  existed, 
is,  that  each  partner  should  be  charged  with  interest  on  his 
individual  account  over  his  just  share  of  the  profits,  and  be 
credited  with  moneys  he  advanced  in  excess  of  his  indebted- 
ness to  the  firm."  What  was  said  in  the  opinion  was  upon 
the  understanding  that  the  evidence,  as  it  then  appeared  in 
the  record,  might  authorize  periodical  rests  during  the  exist- 
ence of  the  partnership,  and  where  there  may  be  periodical 
rests,  and  the  accounts  are  balanced  at  stated  periods,  of 
course  it  would  then  be  proper,  in  adjusting  the  accounts,  to 
charge  each  partner  interest  on  the  amount  drawn  out  in 
excess  of  his  profits,  and  likewise  give  him  credit  for  moneys 
advanced  to  the  firm  in  excess  of  his  indebtedness.  If  the 
contract  under  which  Moss,  Bradley  &  Co.  were  engaged  in 
business  provided  that  partnership  accounts  should  be  settled 
at  any  fixed  period,  a  settlement  would  be  compelled  at  that 
date ;  or  if  the  members  of  the  firm  had  uniformly  made  set- 
tlements among  themselves  at  the  end  of  each  year,  or  at  any 
other  definite  annual  or  semi-annual  period,  a  settlement  of 
the  accounts  might  be  required  at  such  period,  and  the  rights 
of  the  partners  adjusted  as  of  such  date.  But  here,  as  appears 
from  the  evidence  now  in  the  record,  the  business  of  each  firm 
ran  along  without  any  rest  or  settlement  of  accounts  among 
the  different  members  of  the  firm,  until  the  firm  terminated; 
and  as  we  understand  the  law,  where  the  partnership  articles 
contain  no  agreement  for  periodical  rests,  and  there  is  no 
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usage  or  agreement  for  stated  settlements  of  the  accounts  of 
partners,  then  the  partnership  accounts  can  only  be  stated 
at  the  end  of  the  firm,  for  the  reason  it  can  only  then  be 
ascertained  whether  there  are  profits  to  be  divided  or  losses 
to  be  borne.  Parsons  on  Partnership,  314,  537;  Story  on 
Partnership,  sec.  349;  Collyer  on  Partnership,  page  318, 
sec.  *224. 

When  the  case  was  first  before  us,  it  was  taken  for  granted, 
in  the  opinion,  that  stated  rests  were  provided  for  by  contract 
or  usage  of  the  members  of  the  firm.  Now  it  clearly  appears, 
from  the  evidence,  that  no  such  agreement  was  ever  made, 
and  no  such  usage  is  claimed  or  pretended.  No  definite 
amount  of  capital  was  ever  agreed  upon  by  the  members  of 
the  firm.  As  to  firm  No.  2  and  3,  the  four  members  were 
to  furnish  each  an  equal  amount  of  capital.  On  whatever 
amount  any  member  might  advance  to  the  firm,  he  was  to 
receive  ten  per  cent  interest ;  and  if  he  should  draw  out 
money,  he  should  likewise  pay  ten  per  cent  on  the  amount 
drawn  out.  Under  an  agreement  of  this  kind,  could  it  be 
determined  what  the  profits  of  a  member  are  at  any  time, 
or  whether  there  are  profits,  without  periodical  settlements  ? 
It  seems  plain  it  can  not  be  done.  At  the  end  of  six  months 
there  might  be  profits,  but  at  nine  months  there  may  be  none. 
At  the  end  of  twelve  months  there  may  again  be  profits,  and 
six  months  later  losses  may  again  occur.  But  there  is  no 
profit  or  loss  in  which  the  members  can  share,  in  a  firm  like 
the  one  in  question,  until  the  co-partnership  ends  and  the 
accounts  are  balanced.  If,  therefore,  a  partner  pays  interest 
on  money  he  draws  out  of  the  firm  from  time  to  time,  he  is 
not  paying  interest  on  his  profits,  because  he  has  no  profits 
until  the  partnership  is  closed,  and  the  profits,  if  any,  ascer- 
tained. We  think,  under  the  evidence,  it  was  proper  to  com- 
pute interest  on  the  amount  drawn  out  by  each  member  until 
the  close  of  the  firm,  as  it  could  not  be  known  at  any  time 
before  that  there  were  any  profits.  Had  the  evidence  shown 
33—112  III. 
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an  agreement  for  annual  rests,  when  the  books  might  be  bal- 
anced, a  different  rule  might  prevail.  Nor  do  we  perceive 
anything  unjust  or  unequal  in  requiring  the  partners  to  pay 
interest  on  money  drawn  out  of  the  firm.  Suppose  each  of 
the  four  partners  had  put  in  $10,000  with  which  to  carry  on 
the  business  of  the  firm,  under  an  agreement  that  each  one 
should  furnish  one-fourth  of  the  capital,  and  the  next  day 
one  of  the  partners  should  draw  out  $10,000,  would  it  not 
be  right  to  require  him  to  pay  interest  on  the  money  with- 
drawn? If  Moss  and  Bradley  drew  out  of  the  firm  large 
amounts  of  money,  and  used  it  for  their  own  private  pur- 
poses, and  the  earnings  and  capital  furnished  by  McCall  and 
Frazer  remained  in  the  firm,  and  the  business  was  transacted 
with  that  money,  should  not  Moss  and  Bradley  be  charged 
with  interest  on  the  money  drawn  out,  on  final  settlement  ? 
Large  sums  of  money  were  drawn  out  by  Moss  and  Bradley, 
and  used  by  them  in  private  speculations,  and  justice,  as 
well  as  the  contract  of  the  parties,  demands  that  they  should 
be  charged  interest  on  the  sums  drawn  out  and  used. 

Moss,  in  his  cross-bill,  claimed  to  be  entitled  to  recover 
$28,265.25,  which  amount,  on  a  certain  accounting,  it  was 
found,  as  claimed,  he  owed  firm  No.  5  for  money,  wherein 
his  account  was  overdrawn ;  that  Bradley  assumed  the  pay- 
ment of  said  sum  for  Moss,  and  had  the  same  charged  to 
him,  and  that  Moss  subsequently  settled  the  amount  with  the 
administrator  of  Bradley's  estate.  The  court,  in  its  decree, 
directed  the  master  to  give  Moss  credit  for  the  said  sum  of 
$28,265.25,  and  interest  thereon,  and  charge  the  same  to 
Lydia  Bradley,  as  administratrix  of  the  estate  of  T.  S.  Brad- 
ley, deceased ;  but  on  the  final  decree,  while  the  court  gave 
Moss  credit,  and  charged  the  estate  of  Bradley  with  that 
amount,  it  was  held,  and  so  decreed,  that  the  estate  of  Brad- 
ley should  pay  nothing,  for  the  reason  and  upon  the  ground 
that  complainants  had,  in  the  former  decree,  obtained  judg- 
ment against  the  estate  for  a  certain  amount,  which  had  been 
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acquiesced  in  by  the  administrator  of  the  estate,  and  paid. 
We  have  given  this  branch  of  the  case  due  consideration, 
and  while  the  question  presented  is  not  free  from  doubt,  we 
will  briefly  state  the  conclusions  which  we  think  the  evidence 
warrants.  First,  we  are  satisfied  that  Bradley  agreed  with 
Moss  to  assume  and  pay  this  item  of  $28,265.25,  and  upon 
a  settlement  with  the  administratrix,  Moss  paid  the  amount 
to  the  estate  of  Bradley ;  but  we  do  not  think  the  evidence 
shows  that  the  amount  was  ever  charged  upon  the  books  to 
Bradley,  or  that  he  or  his  estate  has  ever  paid  the  amount. 
The  amount  may  have  been  charged  to  Bradley  on  the  books 
of  Bradley,  Jack  &  Co.,  but  we  find  no  evidence  to  justify  the 
conclusion  that  the  amount  was  ever  debited  to  Bradley  in 
the  books  of  firm  No.  5.  The  estate  of  Bradley,  therefore, 
holds  this  $28,265.25  in  its  hands  entirely  unaccounted  for. 
Dunne,  in  his  testimony  on  this  point,  said:  "On  exhibit  of 
the  five  firms  there  was  due  from  Moss  $28,265.25.  This 
was  transferred  to  Bradley's  account,  by  Bradley's  direction, 
on  the  opening  of  the  new  books."  The  new  books  alluded 
to  by  the  witness  are  the  books  of  Bradley,  Jack  &  Co.  The 
fact  that  the  amount  may  have  been  charged  to  Bradley  on 
the  books  of  Bradley,  Jack  &  Co.,  was  no  benefit  to  firm  No.  5 
or  firm  No.  2  and  3.  We  think  the  court  properly  found  that 
Moss  was  entitled  to  a  credit  for  the  said  $28,265.25,  but  we 
do  not  think  the  estate  of  Bradley  is  released  by  the  rendition 
and  payment  of  the  former  decree,  but  the  estate  should  be 
held  responsible  for  this  amount  on  the  final  adjustment  of 
the  accounts  of  the  several  parties  in  interest,  under  the 
cross-bill  filed  in  the  case  by  Moss. 

One  other  question  remains  to  be  considered.  It  appears 
that  a  large  quantity  of  highwines  was  sold  to  David  Dows 
&  Co.,  amounting  in  the  aggregate  to  $40,195.37.  The  sale 
of  these  goods  was  entered  upon  the  books  of  firm  No.  2  and  3 
as  goods  sold  by  firm  No.  2  and  3.  The  entry  on  the  books 
was  made  by  the  book-keeper,  Dunne.     Three  years  after  this 
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entry  was  made  on  the  books  of  firm  No.  2  and  3,  Dunlevy 
transferred  the  account  to  the  books  of  firm  No.  4.  McCall 
was  not  a  member  of  firm  No.  4,  and  if  this  account  belonged 
to  firm  No.  2  and  3,  of  which  he  was  a  member,  the  transfer 
took  $10,000  out  of  his  pocket,  and  gave  it  to  other  parties. 
No  evidence  was  introduced  on  this  question  but  the  books, 
and  the  master  refused  to  make  any  correction  of  entries 
in  the  books,  holding  that  under  the  decree  of  reference  he 
had  no  authority  to  make  any  corrections  if  the  entries  were 
erroneous.  Appellants  entered  a  motion  to  refer  the  cause 
back  to  the  master,  with  authority  to  take  proof  and  make 
corrections  if  mistakes  had  occurred,  but  the  court  overruled 
the  motion.  We  think  the  court  erred  in  denying  appellants 
the  right  to  prove  the  facts  in  regard  to  this  account.  If  the 
account  belonged  to  firm  No.  2  and  3,  and  the  fact  could 
be  established,  the  court  should  have  directed  the  master  to 
take  the  evidence.  Whether  this  money  belongs  to  the  one 
or  the  other  firm  can  certainly  be  clearly  established  by  evi- 
dence, and  as  the  decree  will  have  to  be  reversed,  the  cause 
should  be  referred  to  the  master  in  such  a  way  as  to  permit 
all  evidence  to  be  taken  having  a  bearing  on  the  question. 

The  decision  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  conformity  to 
this  opinion.  Decree  reverscdt 

Dickey  and  Mulkey,  JJ.,  dissenting. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam:  The  petition  for  rehearing  in  this  case  has 
been  carefully  considered,  and  the  points  and  elaborate  argu- 
ments of  counsel  for  appellees  fully  examined,  and  all  have 
received  our  earnest  attention ;  and  whilst  a  majority  of  the 
court  do  not  in  all  respects  agree  with  all  the  reasoning  ■  and 
deductions  drawn  from  the  evidence,  in  the  original  opinion, 
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yet  as  to  the  general  conclusions  arrived  at  we  do  agree,  and 
are  of  opinion  that  a  rehearing  should  not  be  granted. 

As  counsel  for  petitioner  claims  that  some  points  have  not 
been  settled  by  the  court,  and  that  he  does  not  fully  under- 
stand the  opinion  upon  some  others,  we  will  notice  some  of 
them  ;  but  it  must  not  be  inferred  from  this  that  we  have  not 
observed  and  given  attention  to  all  he  has  pointed  out. 

First — As  the  decree  rendered  against  Mrs.  Bradley,  in  the 
Woodford  circuit  court,  was  several  as  to  her,  and  has  been 
fully  executed,  and  no  appeal  or  writ  of  error  prosecuted 
therefrom  by  either  party,  it  may  be  considered  final  as  to 
her,  (so  far,  at  least,  as  appellants  are  concerned,)  as  to  all 
matters  directly  involved  in  the  original  bill.  But  it  must 
be  distinctly  understood  that  we  give  no  opinion  as  to  the 
rights  of  complainant  in  the  cross-bill  filed  on  behalf  of  the 
estate  of  Moss,  as  against  Mrs.  Bradley,  in  which  Moss'  rep- 
resentative, among  other  things,  seeks  relief  on  account  of 
moneys  claimed  to  have  been  paid  by  Moss  to  Bradley,  and 
in  consideration  whereof  the  latter  promised  to  pay  or  dis- 
charge certain  indebtedness  of  Moss  to  firm  No.  2  and  3. 

Second — With  regard  to  the  item  of  $28,265.25,  it  seems 
Moss  owed  this  sum  to  firm  No.  2  and  3,  and  by  an  arrange- 
ment between  him  and  Bradley  in  reference  to  their  own 
private  matters,  not  connected  with  their  firm  business,  Brad- 
ley was,  as  Moss  claims,  to  pay  or  assume  this  amount  for 
him,  to  said  firm  No.  2  and  3.  As  a  matter  of  law,  Bradley 
and  Moss  had  no  right,  as  against  the  other  partners,  McCall 
and  Frazer,  and  without  their  consent,  to  appropriate  the 
money  or  accounts  of  the  firm  to  their  individual  use.  Nor 
had  Bradley  any  right  to  credit  Moss  on  the  firm  books  with 
this  sum,  unless  it  was  actually  paid  into  the  firm,  or  was  in 
some  way  authorized  or  ratified  by  the  other  members  of  the 
firm.  If  it  was  charged  to  Bradley  on  the  firm  books  of  some 
firm  in  which  all  the  members  of  firm  No.  2  and  3  were 
members,  or  in  which  McCall  and  Frazer  were  both  members,, 
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by  their  consent,  they  would  be  bound  thereby ;  or  if  McCall 
and  Frazer,  in  the  decree  that  was  rendered  in  their  favor 
and  against  Mrs.  Bradley,  in  this  case,  whilst  it  was  in  the 
Woodford  circuit  court,  recovered  their  share  of  this  claim, 
then  that  would  ratify  the  credit  of  it  on  the  firm  books,  to 
Moss,  and  would  be  a  proper  credit  to  him  on  his  partnership 
accounts  with  the  firm.  But  if  they  never  authorized  the 
credit,  (and  we  find  no  evidence  that  they  did,)  and  if  they 
have  not  ratified  it  in  either  of  the  above  ways,  or  in  some 
other  way  binding  upon  them,  then  Moss  is  not  entitled  to 
that  credit  on  the  firm  books  of  firm  No.  2  and  3.  It  may 
be  added,  that  in  this  matter  of  crediting  Moss  on  the  books 
of  firm  No.  2  and  3,  with  this  item,  and  charging  the  same 
to  Bradley,  the  latter  was  acting  as  the  agent  of  Moss,  and 
it  was  also  a  part  of  his  special  duties  to  keep  the  books  of 
the  firm,  and  see  that  proper  entries  were  made,  and  with 
which  McCall  and  Frazer  had  nothing  to  do,  and  if  a  loss  is 
to  be  incurred  either  by  Moss  or  appellants,  by  reason  of  the 
negligence  of  Bradley,  it  seems  to  us  more  equitable  that  the 
estate  of  Moss  or  Bradley  should  bear  it,  than  that  Frazer 
and  the  estate  of  McCall  should  do  so.  If,  however,  it  is  true, 
as  we  understand  Moss  to  claim,  that  he  actually  paid  Brad- 
ley this  amount  in  the  settlement  of  their  individual  trans- 
actions, and  that  Bradley,  in  consideration  thereof,  promised 
Moss  to  pay  or  account  to  firm  No.  2  and  3  for  that  amount, 
and  has  failed  to  do  so,  and  if  neither  Bradley,  nor  Mrs. 
Bradley,  as  his  legal  representative,  has  paid  or  accounted 
to  Moss  therefor,  or  been  released  or  discharged  therefrom, 
and  it  has  in  no  manner  been  settled  between  the  estates  of 
Bradley  and  Moss,  or  his  estate,  then  the  remedy  of  his  ex- 
ecutor or  administrator  would  seem  to  be  against  the  estate 
of  Bradley,  rather  than  appellants. 

Third — There  is  much  force  in  the  objection  made  to 
sending  the  Dows  &  Co.  matter  back  to  the  master  for  fur- 
ther proof.     It  is  claimed  that  it  is  not  embraced  within  the 
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scope  of  the  bill.  The  bill  is  for  an  accounting  and  settle- 
ment of  the  partnership  affairs,  and  we  do  not  deem  it  neces- 
sary that  each  item  of  the  accounts  or  claims  that  is  to  be 
passed  upon  by  the  court  or  master,  should  be  specifically  set 
forth  in  the  pleadings.  Counsel  contend  that  the  evidence 
regarding  this  transaction  should  not  be  heard  or  considered, 
because,  as  they  claim,  "it  is  averred  in  the  most  positive 
terms  in  the  bill,  that,  except  as  to  the  interest,  the  accounts 
upon  the  books  are  true  and  just."  We  have  read  the  copy 
of  the  bill,  as  given  in  the  abstract,  very  carefully,  and  are 
unable  to  find  such  an  allegation.  It  is  also  objected  that  it 
ought  not  now  to  be  referred  back  again  to  the  master,  because 
appellants  were  negligent  in  not  making  their  proof  concern- 
ing this  claim  when  the  case  was  being  considered  by  the 
master  before.  We  regard  this  point  as  entitled  to  great 
weight,  but  owing  to  the  peculiar  circumstances  of  this  case, 
the  large  amount  involved,  and  the  difficulty  of  understanding 
it  in  all  its  complications,  and  in  the  multitude  of  items  to 
be  looked  up  and  considered,  it  is  not  strange  that  the  master 
or  counsel  should  have  overlooked  this  item.  We  are  inclined 
to  think  it  would  perhaps  be  rather  harsh  and  inequitable  in 
this  instance  to  enforce  the  rule  invoked  for  appellees,  and 
especially  as  the  case  will  have  to  go  before  the  master  again ; 
and  we  can  not  but  think  that  a  careful  examination  of  the 
books  of  the  various  firms  will  establish,  beyond  a  doubt, 
which  of  them  received  the  amount  from  Dows  &  Co.,  and 
enable  the  court  properly  to  adjust  the  equities  between  the 
parties,  arising  out  of  this  transaction. 

Rehearing  denied. 


Syllabus. 


The  Attorney  General 

v. 

The  Chicago  and  Evanston  Eailroad  Company. 

Filed  at  ML  Vernon  November  13,  1884. 

1.  Quo  warranto — practice — in  order  to  a  proper  solution  of  ques- 
tions involved.  Where  the  facts  relied  upon  in  an  answer  to  a  petition  for 
leave  to  file  an  information  in  the  nature  of  a  quo  warranto,  are  disputed,  or 
new  and  doubtful  questions  of  law  are  involved,  requiring  time  for  a  satis- 
factory solution,  it  is  the  duty  of  the  court  to  make  the  rule  for  an  informa- 
tion absolute,  to  enable  a  full  investigation,  otherwise  the  court,  on  motion, 
may  discharge  the  rule  and  dismiss  the  petition. 

2.  Corporations— forfeiture  of  franchise— in  what  proceeding  to  be 
determined.  A  cause  of  forfeiture  of  a  franchise  can  not  be  taken  advantage 
of,  or  enforced  against  a  corporation  collaterally  or  incidentally,  or  in  any 
other  mode  than  by  a  direct  proceeding  for  that  purpose  against  the  cor- 
poration. 

3.  Injunction — to  restrain  acts  in  the  name  of  a  corporation  no  longer 
existing.  Where  a  corporation  has  ceased  to  exist  and  is  absolutely  dead  in 
law,  a  court  of  equity  has  jurisdiction  to  enjoin  threatened  acts  by  persons 
assuming  to  act  on  behalf  of  and  in  the  name  of  the  dead  corporation. 

4.  Same  —  or  acts  of  an  existing  corporation  in  excess  of  its  powers. 
And  if  a  valid  corporation  assumes  to  exercise  licenses  or  powers  by  virtue  of 
an  invalid  ordinance  of  a  municipal  corporation,  or  in  excess  of  authority 
legally  conferred  upon  it,  a  court  of  equity,  upon  a  proper  showing,  has 
jurisdiction  to  interfere  and  restrain  it. 

5.  Former  adjudication — how  far  conclusive  upon  the  same  questions 
when  presented  in  another  suit.  If  a  court  having  jurisdiction  of  the  parties 
and  subject  matter  in  a  suit,  makes  a  decision  upon  the  merits  as  to  ques- 
tions of  law  or  of  fact,  its  judgment  or  decree  will  be  conclusive  upon  such 
questions  in  any  subsequent  suit  between  the  same  parties. 

fi.  So  where  the  Attorney  General,  on  behalf  of  the  People,  filed  an  in- 
formation in  chancery  against  two  railway  companies,  to  restrain  such  com- 
panies from  building  and  operating  their  road  within  a  city,  etc.,  alleging 
various  grounds  for  the  relief  sought,  which  bill,  on  a  hearing  after  answer, 
was  dismissed,  the  court  in  its  decree  finding  in  favor  of  the  rights  claimed 
by  the  railway  companies,  it  was  held,  that  such  decree  was  conclusive  upon 
the  People  on  an  application  in  behalf  of  the  People  to  file  an  information 
in  the  nature  of  a  quo  warranto,  seeking  to  call  in  question  the  right  of  one 
of  the  same  companies  to  exercise  the  same  franchises  and  perform  the  same 
acts  as  were  attempted  to  be  enjoined  in  the  prior  suit. 
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7.  Same — as  to  what  questions  are  to  be  considered  as  determined  in 
the  prior  suit.  Where  any  specific  fact  or  question  has  been  determined 
in  a  former  suit,  it  will  conclude  the  parties  from  raising  the  same  question 
in  a  subsequent  suit,  if  properly  pleaded,  without  regard  to  whether  the  cause 
of  action  is  the  same  or  not.  This  rule  is  not  limited  to  matters  necessarily 
involved  in  the  prior  litigation,  but  it  is  equally  applicable  whether  the  point 
was  itself  the  ultimate  vital  point,  or  only  incidental,  but  still  necessary  to 
the  decision  of  that  point.  . 

8.  So  where  a  bill  seeks  to  enjoin  the  performance  of  certain  threatened 
acts  on  several  distinct  grounds,  and  the  court  denies  all  relief,  and  dismisses 
the  bill  on  the  merits,  it  must  be  taken  that  each  and  every  specific  ground 
alleged  as  cause  for  relief  was  considered  and  held  insufficient,  and  the  decree 
will  be  a  bar  to  the  investigation  of  each  of  such  grounds  in  any  subsequent 
suit  against  the  same  or  either  one  of  the  parties. 

Appeal  from  the  Criminal  Court  of  Cook  county;  the  Hon. 
George  Gardner,  Judge,  presiding. 

This  was  a  petition  for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto,  against  the  Chicago  and  Evanston 
Railroad  Company,  in  the  circuit  court  of  Cook  county.  The 
petition  states :  That  the  Chicago  and  Evanston  Railroad 
Company  was  incorporated  by  a  special  act  of  the  General 
Assembly,  entitled  "An  act  to  incorporate  the  Chicago  and 
Evanston  Railroad  Company,"  approved  February  16,  1861, 
for  the  purpose  of  constructing  and  operating  a  railroad  from 
the  city  of  Chicago  to  any  point  in  the  town  of  Evanston, 
(which  act  is  found  in  the  Private  and  Local  Laws  of  Illinois 
for  the  year  1861,  at  page  487,  to  which  reference  is  hereby 
made  ;)  that  shortly  after  the  passage  of  the  act,  the  incorpo- 
rators named  accepted  the  same,  opened  books  of  subscription 
to  the  capital  stock,  and  elected  officers ;  that  the  capital 
stock  was  subscribed,  but  no  payment's  have  been  made  on 
account  of  such  subscriptions,  and  no  moneys  were  expended 
by  the  company  in  furtherance  of  the  objects  of  its  incorpo- 
ration until  several  years  after  the  present  constitution  of  the 
State  went  into  effect,  which  was  August  8,  1870 ;  that  by 
section  2,  of  article  11,  of  said  constitution,  it  was  enacted  as 
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follows :  "All  existing  charters  or  grants  of  special  or  exclu- 
sive privileges,  under  which  organization  shall  not  have  taken 
place,  or  which  shall  not  have  been  in  operation  within  ten 
days  from  the  time  this  constitution  takes  effect,  shall  there- 
after have  no  validity  or  effect  whatever;"  that  said  company 
was  not  in  operation  within  ten  days  after  the  time  the  con- 
stitution took  effect,  to-wit,  August  8,  1870,  by  reason  whereof 
the  special  act  of  incorporation,  and  all  rights  therein  granted, 
ceased  to  have  any  validity  or  effect,  by  reason  of  such  failure 
to  operate  said  company  within  the  period  fixed  by  section  2, 
of  article  11 ;  that  August  17,  1864,  an  ordinance  was  passed 
by  the  council  of  the  city  of  Chicago,  entitled  "An  ordinance 
concerning  the  maintenance  and  operation  of  the  Chicago 
and  Evanston  railroad  in  the  limits  of  the  city  of  Chicago," 
(which  ordinance  is  found  in  the  published  volume  of  the 
laws  and  ordinances  of  the  city,  known  as  "Tuley's  Laws 
and  Ordinances, "  at  page  230,  to  which  reference  is  made ;) 
that  for  the  purpose  of  procuring  the  approval  of  the  mayor 
thereto,  so  that  it  might  become  a  law,  the  Chicago  and 
Evanston  company  contracted  with  the  city  that  the  company 
should  operate  the  cars  and  carriages  used  upon  their  tracks 
within  the  limits  of  the  city,  with  animal  power  only,  and 
that  the  said  railway  should  not  connect  with  any  other  rail- 
road on  which  any  other  power  is  used,  which  contract  was 
evidenced  by  certain  resolutions  adopted  by  the  directors  of 
the  company,  April  25,  1864,  (which  are  published  in  said 
"Tuley's  Laws  and  Ordinances,"  at  page  233,  to  which  ref- 
erence is  made,)  and  thereupon,  after  the  passage  of  said 
resolutions,  the  mayor,  in  consideration  thereof,  approved  the 
ordinance;  that  February  6,  1865,  an  act  was  passed  by  the 
General  Assembly,  entitled  "An  act  concerning  horse  railways 
in  the  city  of  Chicago, "  (which  was  published  in  volume  1 
of  the  Private  and  Local  Laws  of  Illinois  for  the  year  1865, 
at  page  597,  to  which  reference  is  made,)  by  section  3  of 
which  act  it  was  declared  that  the  ordinance  of  August  17, 
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1864,  hereinbefore  referred  to,  was  confirmed,  and  the  same 
was  declared  to  confer  upon  said  company  power  to  construct 
and  operate  their  road  in  the  streets  and  over  the  bridge 
therein  mentioned,  until  it  should  be  altered,  changed  or 
amended  by  the  council,  with  the  consent  of  the  company ; 
that  by  virtue  of  the  act  of  incorporation,  the  ordinance  of 
August  17,  1864,  the  resolutions  and  stipulations  of  the 
company  concerning  the  same,  and  the  act  of  the  General 
Assembly  of  February  1,  1865,  as  set  forth,  the  Chicago  and 
Evanston  company  were  empowered  to  construct  and  operate 
only  a  horse  railway  within  the  limits  of  the  city,  and  by 
virtue  of  said  several  acts,  resolutions  and  ordinances,  the 
company  was  not  invested  with  any  power  to  operate  a  rail- 
road within  the  city  by  other  than  animal  power ;  that  if  the 
company  and  its  franchises  are  still  in  existence,  notwith- 
standing the  limitation  contained  in  section  2,  of  article  11, 
of  the  constitution,  and  the  failure  of  the  company  to  con- 
struct and  operate  its  road  within  ten  days  after  the  consti- 
tution took  effect,  nevertheless,  that  the  company  has  no 
present  power  to  construct  or  operate  any  railway  within  the 
city  to  be  operated  by  any  other  than  animal  power ;  that 
on  June  12,  1872,  an  ordinance  was  passed  by  the  council, 
entitled  "An  ordinance  concerning  the  Chicago  and  Pacific 
Railroad  Company,  and  the  Chicago  and  Evanston  Railroad 
Company, "  (which  may  be  found  in  the  published  volume  of 
the  laws  and  ordinances  of  the  city,  known  as  the  "Municipal 
Code  of  Chicago,"  page  598,  to  which  reference  is  made,)  by 
section  7  of  which  ordinance  it  was  provided  that  the  privi- 
leges therein  were  granted  upon  the  express  condition  that  the 
Chicago  and  Pacific  company  should  permit  the  Chicago  and 
Evanston  company  to  use  the  tracks  authorized  to  be  laid, 
jointly  with  ,the  Chicago  and  Pacific  company, — but  by  sec- 
tion 1  it  was  provided  that  the  tracks  thereby  authorized  in 
Hawthorne  avenue  should  be  constructed  and  maintained  for 
passenger  cars  only ;  that  if  the  Chicago  and  Evanston  com- 
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pany  was  then  in  existence,  which  is  expressly  denied,  and 
if  the  council  could  then  lawfully  grant  to  the  Chicago  and 
Pacific  company  the  privilege  of  operating  their  cars  over  the 
tracks  authorized  by  the  ordinance,  with  steam  power,  as  by 
section  2  is  attempted,  but  which  is  denied,  nevertheless, 
that  by  virtue  of  section  1  of  the  ordinance,  the  companies 
were  limited  to  the  use  of  the  tracks  in  Hawthorne  avenue 
for  passenger  cars  only,  and  could  not  lawfully  construct  or 
operate  their  tracks  within  said  street  for  the  use  of  cars  for 
any  other  purpose  than  conveying  passengers ;  that  by  sec- 
tion 7  of  said  ordinance  it  was  provided  that  the  same  should 
be  void  unless  the  tracks  were  constructed  within  two  years 
from  its  passage,  and  that  none  of  the  tracks  were  laid  by 
either  company  until  on  or  about  the  last  day  of  the  period, 
when  the  companies  did  construct  a  certain  track  for  a  short 
distance  along  Jones  and  Southport  avenues,  which  track  was 
abandoned  and  never  used  ;  that  said  track  was  the  first  ever 
laid  within  the  city,  or  elsewhere,  by  the  Chicago  and  Evans- 
ton  company,  and  after  the  laying  of  such  track,  in  1874,  and 
its  abandonment,  said  company  did  nothing  further  by  way 
of  constructing  or  operating  its  railroad  prior  to  the  fall  of 
1882,  since  which  time  it  has  constructed  a  small  portion  of 
its  line  northwardly  from  Hawthorne  avenue,  but  that  it  has 
never  completed  the  construction  of  its  line  as  authorized  by 
its  charter  or  the  ordinance  of  1864,  and  has  never  operated 
its  line,  either  in  whole  or  in  part,  either  by  steam  or  animal 
power;  that  December  27,  1876,  an  ordinance  was  passed  by 
the  council,  entitled  "An  ordinance  repealing  all  ordinances 
heretofore  passed  granting  any  rights  and  privileges  to  the 
Chicago  and  Evanston  Eailroad  Company,"  (which  ordinance, 
will  be  found  in  the  published  volume  of  the  proceedings  of 
the  council  for  the  municipal  year  1876  and  1877,  at  page 
300,  to  which  reference  is  made,)  by  virtue  of  which  all  the 
rights  theretofore  granted  by  the  city  to  the  company  were 
wholly  repealed;  that  December  24,  1883,  an  ordinance  was 
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passed  by  the  council  of  the  city  of  Chicago,  over  the  veto  of 
the  mayor,  entitled  "An  ordinance  concerning  the  Chicago 
and  Evanston  Eailroad  Company,  and  the  Chicago  and  Lake 
Superior  Eailroad  Company, "  (which  ordinance  may  be  found 
in  the  published  proceedings  of  the  council  for  the  municipal 
year  1883  and  1884,  beginning  at  page  306,  to  which  refer- 
ence is  made,)  which  ordinance  was  formally  accepted  by 
a  resolution  of  the  company,  shortly  after  its  passage ;  that 
even  if  the  company  is  still  in  existence  as  a  corporation, 
which  is  denied,  nevertheless,  the  council  had  no  power  to 
confer  upon  the  company  the  privileges  in  said  ordinance 
attempted  to  be  conferred,  and  especially  that  the  council 
had  no  power  to  authorize  the  company  to  construct  and 
operate  its  road  upon  the  route  in  said  ordinance  described, 
the  same  being  another  and  different  route  from  that  located 
by  the  ordinance  of  1864;  that  the  council  had  no  power  to 
authorize  the  company  to  construct  a  bridge  across  the  north 
branch  of  the  Chicago  river,  as  by  section  2  of  the  ordinance 
is  attempted  to  be  conferred ;  that  the  council  had  no  power 
to  authorize  the  company  to  use  and  operate  the  tracks  in 
said  ordinance  authorized  to  be  laid  in  Canal  street,  or  the 
tracks  in  and  by  said  ordinance  authorized  to  be  laid  in  Haw- 
thorne avenue,  for  the  reason  that  no  petition  of  the  property 
owners  representing  more  than  one-half  the  frontage  on  said 
streets,  respectively,  or  so  much  thereof  as  is  authorized  by 
said  ordinance  to  be  used  for  railroad  purposes,  had  ever 
been  obtained  for  such  use ;  that  the  council  had  no  power 
to  authorize  said  company  to  construct  or  operate  any  tracks 
within  the  city,  to  be  operated  by  any  other  than  animal 
power ;  that  notwithstanding  the  premises,  the  Chicago  and 
Evanston  company  still  claims  and  asserts  that  it  is  a  valid 
corporation,  entitled  to  exercise  all  the  rights  and  franchises 
granted  by  its  act  of  incorporation  and  the  ordinances  here- 
inbefore set  forth,  and  especially  the  right  of  constructing  and 
operating  a  railroad  to  be  operated  by  steam  power,  from  a 
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point  within  the  city  of  Chicago  to  a  point  within  the  town  of 
Evanston ;  that  it  likewise  claims  the  right  to,  and  threatens 
that  it  will,  construct  and  operate  the  line  of  railroad  within 
the  limits  of  the  city,  as  located  by  said  ordinance  of  Decem- 
ber 24,  1883 ;  that  it  likewise  claims  and  asserts  the  right  to, 
and  threatens  that  it  will,  forthwith  construct  and  operate, 
for  railway  purposes,  a  bridge  across  the  north  branch,  as 
authorized  by  said  ordinance;  that  it  likewise  claims  and 
asserts  the  right  to,  and  threatens  that  it  will,  construct  and 
operate  the  tracks  by  said  ordinance  of  December  24,  1883, 
authorized  to  be  laid  in  Canal  street,  as  well  as  the  tracks 
thereby  or  theretofore  authorized  to  be  laid  in  Hawthorne 
avenue,  for  all  general  business  incident  to  railroads,  includ- 
ing the  transportation  of  freight,  passenger  and  other  cars, 
and  by  steam  power,  without  the  consent  of  the  owners  of 
the  land  representing  more  than  one-half  the  frontage  of  said 
streets,  or  so  much  thereof  as  is  sought  to  be  used ;  that  it 
likewise  claims  and  asserts  the  right  to,  and  threatens  that 
it  will,  operate,  by  steam  power,  for  all  general  business  inci- 
dent to  railroads,  the  tracks  and  bridge  so  authorized  to  be 
constructed  within  the  city ;  that  it  likewise  claims  and  asserts 
the  right  to  construct  and  operate  by  steam  power,  for  all 
general  business  incident  to  railroads,  a  railroad,  with  one  or 
more  tracks,  and  the  necessary  switches,  sidings  and  turn- 
outs, from  a  point  near  the  junction  of  Larrabee  street  with 
Hawthorne  avenue,  thence  southwardly  upon  the  route  de- 
scribed in  section  2  of  said  ordinance  of  December  24,  1883, 
and  across  the  Chicago  river  by  means  of  a  bridge,  as  in  said 
section  described,  and  across  West  Kinzie  street,  to  a  point 
of  connection  with  the  railroad  tracks  now  in  use  on  Canal 
street,  there  to  connect  with  such  tracks  now  owned  by  other 
companies,  and  operated  by  them,  by  the  use  of  steam  power, 
for  all  railroad  business,  and  thence  to  reach  the  union  depot 
used  by  such  other  companies,  and  located  on  Canal  street, 
near  Madison, — all  which  rights,  privileges  and  franchises 
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said  company  threatens  that  it  will  forthwith  exercise,  and 
all  of  which  are  unlawfully  usurped  by  said  company,  without 
legal  authority,  and  praying  leave  to  file  an  information  in 
the  nature  of  a  quo  warranto,  in  the  name  of  the  People  of  the 
State  of  Illinois,  against  said  company,  requiring  it  to  show 
by  what  warrant  it  claims  to  exercise  the  rights,  privileges, 
franchises  and  licenses  enumerated,  and  each  of  them,  and 
for  process. 

On  the  same  day,  a  rule  was  entered  on  the  Chicago  and 
Evanston  Eailroad  Company  to  show  cause  why  leave  should 
not  be  granted  to  file  the  information  prayed  for.  The  re- 
spondent showed  cause,  by  its  answer  and  motion  to  discharge 
said  rule,  which  answer  was  substantially  as  follows :  That 
it  was  incorporated  by  a  special  act  of  the  General  Assembly, 
(naming  it,)  and  denies  that  it  had  not  been  in  operation  prior 
to  the  time  that  the  constitution  took  effect,  but  avers  that 
February  19,  1861,  all  the  corporators  named  in  the  charter, 
met,  accepted  the  charter,  and  adjourned  to  the  next  day, 
when  the  incorporators  then  constituting  the  board  of  direct- 
ors, elected  a  president,  vice-president,  and  secretary;  that 
February  21,  1861,  the  commissioners  of  highways  for  the 
town  of  Lake  View,  by  an  instrument  in  writing,  granted  the 
company  the  right  to  lay  down  and  operate  its  railroad  cars 
upon  all  the  roads  and  highways  in  said  town  upon  which  the 
route  might  be  located,  and  February  22,  1861,  a  like  privi- 
lege was  granted  by  the  commissioners  of  highways  of  Evans- 
ton;  that  on  or  prior  to  March  10,  1862,  a  lot  was  purchased 
by  the  company  in  the  town  of  Evanston,  to  construct  a  depot, 
and  on  March  10,  1862,  the  company  accepted  the  grants  of 
the  rights  of  way  from  the  commissioners  of  highways  of 
Lake  View  and  Evanston,  and  also  said  lot ;  that  Novem- 
ber 3,  1862,  books  of  subscription  to  the  capital  stock  were 
opened,  and  eight  hundred  shares,  of  the  par  value  of  $80,000, 
were  subscribed  by  responsible  parties,  and  June  4,  1864, 
books  for  the  subscription  of  the  balance  of  the  capital  stock 
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of  $100,000  were  opened,  and  two  hundred  shares,  of  the  par 
value  of  $20,000,  were  subscribed  by  a  responsible  party; 
that  June  10,  1864,  the  capital  stock  was  increased,  pursuant 
to  the  charter,  to  $300,000;  that  June  15,  1864,  books  of 
subscription  to  the  increased  capital  stock  were  opened,  and 
the  whole  amount  was  subscribed  by  responsible  parties ; 
that  August  IT,  1864,  an  ordinance  was  passed  by  the  city, 
mentioned  in  the  petition  herein,  granting  the  company  the 
right  to  use  certain  streets,  and  to  cross  the  Chicago  river, 
or  the  north  branch  thereof,  as  will  more  fully  appear  by 
reference  to  the  ordinance;  that  February  6,  1865,  the  leg- 
islature passed  an  act,  entitled  "An  act  concerning  horse 
railways  in  the  city  of  Chicago, "  (printed  in  the  Private  and 
Local  Laws  of  1S65,  at  page  597,  to  which  reference  is  made  ;) 
that  by  said  act  the  legislature  amended  the  charter  of  the 
company,  and  ratified  the  ordinance  of  August  IT,  1S64, 
and  recognized  the  company  as  an  existing  corporation  ;  that 
afterwards,  in  the  summer  of  1865,  the  Superior  Court  of 
Chicago  entertained  jurisdiction  of  a  suit  in  chancery,  wherein 
John  Evans  was  complainant,  and  various  persons  then  act- 
ing as  directors  and  officers  of  the  company,  were  defendants, 
and  issued  an  injunction  against  the  defendants,  prohibiting 
them  from  constructing  the  said  road,  which  was  in  force 
when  the  constitution  of  1870  took  effect,  and  remained  in 
force  until  18T2,  when  it  was  dissolved  by  the  court,  as  hav- 
ing been  wrongfully  issued.  So  it  says  it  had  been  organized 
under  its  charter  before  the  constitution  took  effect,  and  that 
it  was  at  that  time  an  existing  charter  or  grant,  under  which 
organization  had  taken  place,  and  which  had  been  in  opera- 
tion before  that  time.  The  answer  avers  that  the  Chicago 
and  Pacific  company  constructed  its  tracks  from  the  western 
limits  of  the  city  to  and  across  the  north  branch,  to  Jones 
avenue,  thence  along  Jones  or  Hawthorne  avenue,  etc.,  within 
one*  year  after  June,  18T2;  that  afterwards,  before  June  12, 
18T4,  tracks  were  put  down  on  Hawthorne  avenue  by  the  Chi- 
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cago  and  Pacific  and  the  Chicago  and  Evanston  companies, 
jointly,  and  have  been  used  from  that  time  to  the  present, 
under  said  ordinance,  by  the  Chicago  and  Pacific  company, 
with  the  consent  of  and  under  contract  with  the  Chicago  and 
Evanston  company,  and  the  latter  company  has,  during  all 
said  time,  owned  and  now  owns  an  undivided  half  of  said  track 
on  Hawthorne  avenue;  that  between  June  1  and  12,  1874, 
a  track  was  laid  on  Jones  avenue,  (now  called  Hawthorne 
avenue,)  from  a  point  of  junction  of  the  former  tracks  to 
Southport  avenue,  and  on  Southport  avenue  to  the  city  limits ; 
that  during  said  time,  at  the  suit  of  William  Lange,  the  cir- 
cuit court  of  Cook  county  enjoined  the  further  construction  of 
said  tracks,  and  the  running  of  cars  thereon,  but  on  June  7, 
1874,  the  order  was  so  modified  as  to  allow  the  completion 
of  said  track,  and  the  same  was  completed  before  June  12, 
but  the  injunction  was  continued  to  prevent  the  running  of 
cars  and  locomotives,  and  remained  in  force  until  June  29, 
1877,  when  it  was  dissolved,  and  the  bill  was  dismissed  No- 
vember 14,  1881 ;  that  the  tracks  so  laid  on  Jones  or  Haw- 
thorne avenue,  north  of  the  junction  with  the  Pacific  road, 
remained  undisturbed  until  April,  18S2,  when  the  rails  were 
taken  up  by  authority  of  respondent,  and  heavier  steel  rails 
laid  in  place  thereof,  and  said  track  has  since  been  used  for 
the  running  of  trains,  and  the  rails  so  laid  in  Hawthorne 
avenue,  respondent  was  unable  to  use,  and  they  were  covered 
up,  in  order  to  allow  the  undisturbed  use  of  the  street,  and 
remained  until,  from  time  to  time,  the  rails  were  taken  up  for 
the  construction  of  water  or  sewer  connections,  and  in  Sep- 
tember, 1882,  the  track  on  Southport  avenue  was  relaid  with 
heavier  steel  rails,  and  put  in  condition  for  operation,  and 
locomotives  and  cars  have  been  run  on  said  track  ever  since. 
The  answer  recites  section  3  of  the  act  of  February  6,  1865, 
(the  ninety-nine  years'  act,)  and  denies  that  the  act  of  incor- 
poration and  the  ordinance  of  August  17,  1864,  and  the  reso- 
lution and  stipulation  of  the  company  concerning  the  same, 
34—112  III. 
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and  the  act  of  the  6th  of  February,  1865,  are  a  limitation 
upon  the  powers  conferred  upon  the  company  to  construct 
and  operate  by  steam  power  the  railroad  authorized  by  the 
charter,  and  avers  that  the  authority  of  the  company  existed 
prior  to  the  passage  of  the  act  of  February  6,  1865;  but  if 
there  was  any  doubt  on  that  question,  such  authority  and 
power  were  fully  conferred  on  the  company  by  the  act  of 
February  6,  1865,  and  in  and  by  said  act  the  company  was 
authorized  to  locate  its  route  and  construct  its  line  within 
the  city,  or  to  cross  the  river  or  the  north  branch  at  any 
other  point,  if  authorized  by  the  council.  The  answer  admits 
the  passage  of  the  ordinance  of  June,  1872,  and  says  that 
this  ordinance  was,  on  September  15,  1872,  accepted  by  the 
Evanston  company,  and  at  the  same  time  the  company  sur- 
rendered all  claims  to  the  use  of  Halsted  street,  as  provided 
in  said  ordinance,  and  claims  that  under  said  ordinance  the 
Chicago  and  Pacific  company  and  the  Evanston  company  had 
and  have  full  authority  to  operate  the  road  of  said  companies, 
or  either  of  them,  in  any  of  the  streets  named  in  said  ordi- 
nance, by  steam  or  other  power,  and  for  passenger  or  other 
cars,  as  the  companies  might  elect.  The  answer  admits  that 
December  27,  1876,  the  council  passed  an  ordinance  purport- 
ing to  repeal  all  ordinances  theretofore  passed,  granting  any 
rights  to  the  company,  but  says  that  such  repealing  ordinance 
was  void,  for  the  reason  that  vested  rights  had  been  acquired 
by  the  company,  and  contracts  with  the  city  made  before  that 
time ;  that  October  6,  1877,  a  decree  declaring  said  ordinance 
to  be  void,  and  that  the  Chicago  and  Evanston  railroad  was 
entitled  to  the  rights  conferred  by  the  acts  of  the  legislature 
passed  February  16,  1861,  and  February  6,  1S65,  and  the 
ordinances  passed  August  17,  1864,  and  June  12,  1872,  was 
entered  by  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  in  a  suit  in  which  John  S.  Gibbs 
was  complainant,  and  the  city  of  Chicago  and  others  were 
defendants,  which  decree  remains  in  full  force. 
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Eespondent  admits  that  the  council,  December  24,  1883, 
passed  an  ordinance  concerning  the  Chicago  and  Evanston 
and  the  Chicago  and  Lake  Superior  company,  as  charged 
in  the  petition,  which  ordinance  was  formally  accepted,  by 
resolutions  of  the  companies,  shortly  after  its  passage ;  and 
respondent  denies  the  averment  that  the  council  had  no  power 
to  authorize  the  company  to  construct  a  bridge  over  the  north 
branch,  or  to  lay  the  tracks  mentioned  in  the  ordinance,  and 
denies  that  any  petition  of  the  owners  of  land  is  necessary 
to  give  authority  or  power  to  the  council  to  permit  the  tracks 
mentioned  in  the  ordinance  to  be  laid,  or  any  part  thereof, 
and  denies  that  the  ordinance,  or  any  part  thereof,  is  invalid ; 
admits  that  it  claims  and  asserts  the  right  to  construct  its 
road  on  the  streets  mentioned  and  described  in  said  ordinance 
of  December,  1883,  and  to  bridge  the  river,  as  provided  in 
said  ordinance,  and  to  connect  its  track  with  the  tracks  now 
laid  in  Canal  street,  and  to  operate  said  line,  when  so  con- 
structed, for  the  general  purposes  and  business  of  railroads, 
with  passenger,  freight  and  other  cars,  and  by  steam  or  other 
power ;  and  also,  by  virtue  of  the  franchises  granted  by  its 
original  charter,  to  construct  and  operate  said  railroad  to 
and  within  the  village  of  Evanston,  and  it  is  now  engaged  in 
the  construction  of  said  road,  and  has  expended  thereupon 
upwards  of  $500,000  ;  denies  that  Luther  Laflin  Mills,  State's 
attorney  of  Cook  county,  has  any  authority  to  file  said  infor- 
mation, and  says,  on  information  and  belief,  that  this  pro- 
cedure is  attempted  to  be  instituted  by  said  State's  attorney 
at  the  instance  of  the  Chicago  and  Northwestern  Eailroad 
Company,  etc. ;  says  that  the  Criminal  Court  of  Cook  county, 
November  1,  1883,  in  a  suit  then  pending  before  it,  of  which 
it  had  jurisdiction,  wherein  James  McCartney,  the  Attorney 
General,  who  sues  in  behalf  of  the  People,  was  complainant, 
and  respondent  was  defendant,  rendered  a  judgment  quash- 
ing and  dismissing  a  certain  information  in  the  nature  of  a 
quo  warranto,' and  vacating  the  order  allowing  it  to  be  filed, 
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which  said  judgment  remains  in  full  force,  whereby  petitioner 
is  estopped  from  questioning  the  existence  of  respondent  as 
a  corporation,  or  its  right  to  use  the  streets  mentioned  in  the 
ordinance  hereinbefore  set  forth,  and  respondent  makes  said 
judgment  and  record  a  part  of  its  answer  to  said  petition,  and 
especially  to  so  much  thereof  as  seeks  to  question  the  author- 
ity of  respondent  with  reference  to  the  streets  mentioned  in 
said  ordinance  of  1872 ;  says  that  December  19,  1883,  James 
McCartney,  as  Attorney  General,  in  behalf  of  the  People, 
filed  his  certain  other  information  against  the  respondent 
and  the  Chicago  and  Lake  Superior  company,  (in  the  Supe- 
rior Court,  in  chancery,)  whereby  the  court  was  informed 
that  the  respondent,  under  its  charter,  and  the  amendments 
thereto,  and  the  several  ordinances  of  the  city,  (which  were 
especially  referred  to  and  made  a  part  of  said  information 
and  of  said  petition  herein,)  had  no  authority  to  construct  or 
operate  the  railroad  track  described  in  and  authorized  by  said 
laws  and  ordinances,  and  thereupon  prayed  for  an  injunction 
restraining  said  companies  from  constructing  and  operating 
said  roads,  to  which  bill  respondent  filed  its  answer,  like,  in 
substance,  to  respondent's  answer  to  said  petition ;  that  on 

the day  of  February  instant,  said  Luther  LafTin  Mills, 

upon  his  petition  and  by  leave  of  court,  became  a  complainant 
to  said  bill,  as  said  State's  attorney,  in  behalf  of  the  People, 
and  is  still  a  complainant  in  said  cause,  and  concluded  by 
the  judgment  of  said  court  therein ;  that  subsequently,  upon 
full  hearing  of  the  proofs  and  evidence,  and  arguments  of 
counsel,  the  court  held  and  decreed  that  respondent  had  legal 
authority,  under  its  charter  and  amendments,  and  the  ordi- 
nances of  the  city,  hereinbefore  referred  to,  to  construct, 
maintain  and  operate  its  railroad  across  the  north  branch, 
and  the  streets  and  alleys  described  in  and  authorized  by 
said  ordinance  of  December,  1883,  and  from  thence  to  the 
village  of  Evanston ;  and  thereupon  (February  29,)  the  court 
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entered  a  final  decree  in  said  cause  in  favor  of  the  defend- 
ants, in  which  the  People  prayed,  and  were  allowed,  an  appeal 
to  the  Supreme  Court,  and  respondent  makes  the  record  of 
said  cause  a  part  of  its  answer  to  said  petition,  and  says  that 
said  Superior  Court  had  jurisdiction  of  the  parties  to  said 
cause,  and  of  the  subject  matter  thereof;  that  said  decree 
remains  unreversed;  that  the  rights  of  respondent  to  con- 
struct and  operate  its  said  road  have  been  judicially  deter- 
mined in  said  cause,  and  that  the  said  State's  attorney  and 
the  People  are  concluded  thereby. 

April  5,  1884,  the  rule  to  show  cause  came  on  for  hearing, 
on  the  return  of  the  respondent,  and  the  respondent's  motion 
to  vacate  and  discharge  the  rule,  and  upon  the  hearing  there 
were  read,  on  behalf  of  the  petitioner,  the  various  statutes  and 
ordinances  referred  to  in  the  petition,  copies  of  which  were 
filed  with  the  petition  as  exhibits.  To  support  its  return,  the 
respondent  offered  in  evidence  the  record,  proceedings  and 
decree  in  the  case  of  the  Attorney  General  against  the  same 
respondent,  in  chancery ;  also,  the  record  of  a  quo  warranto 
proceeding  in  the  Criminal  Court  of  Cook  county,  by  the 
Attorney  General,  against  the  Chicago  and  Evanston  Kailroad 
Company,  as  defendant,  in  which  a  final  order  was  entered 
November  1,  1883,  quashing  the  information,  and  dismissing 
the  proceeding.  ^Respondent  also  offered  a  certified  copy  from 
the  minutes  of  the  board  of  directors  of  respondent,  from 
February,  1861,  to  June,  1864;  also,  the  charter  of  the  re- 
spondent, the  act  of  the  legislature  of  1865,  concerning  horse 
railways,  and  the  ordinances  of  the  city  mentioned  in  the 
answer,  and  the  record  of  the  circuit  court  of  Cook  county  in 
the  case  of  Lange  and  others  against  respondent.  The  court 
thereupon  ordered  that  the  rule  to  show  cause  be  discharged, 
and  the  petition  dismissed,  to  which  the  petitioner  excepted, 
and  prayed  this  appeal. 
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Mr.  M.  W.  Fuller,  and  Mr.  J.  L.  High,  for  the  appellant : 

Leave  to  file  the  information  should  not  be  arbitrarily  re- 
fused. Probable  ground  is  sufficient.  People  v.  Callaghan, 
83  111.  131 ;  People  v.  Waite,  70  id.  75. 

Unless  the  cause  shown  puts  the  matter  beyond  dispute, 
the  rule  should  be  made  absolute.  Bailer's  Nisi  Prius,  210; 
Angell  &  Ames  on  Corp.  740,  741 ;  King  v.  Meiss,  3  T.  E.  596. 

When  the  questions  raised  are  doubtful  or  new,  leave  should 
be  granted.  Angell  &  Ames  on  Corp.  sees.  740,  741 ;  Rex 
v.  Carter,  Cowp.  58;   Lofft,  518. 

The  information  may  combine  several  counts,  charging  the 
usurpation  of  distinct  and  different  franchises.  Cole  on  In- 
formations, 194,  195,  520;  Tancred  on  Quo  Warranto,  284; 
Symers  v.  Regina,  Cowp.  4S9  ;  People  v.  Mobley,  1  Scam.  215  ; 
King  v.  City  of  London,  8  Howell's  St.  Tr.  1039  ;  King  v. 
Amery,  2  T.  E.  517;    People  v.  Turnpike  Co.  23  Wend.  193. 

As  to  the  question  of  res  judicata,  see  2  Bouviers'  Law  Die. 
467;  Freeman  on  Judgments,  sec.  252;  Aspden  v.  Nixon, 
4  How.  467;  Miller  v.  McMquries,  57  111.  128;  Bennett  v. 
Holmes,  1  Dev.  &  Bat.  L.  19  N.  C.  486 ;  Duchess  of  Kingston's 
case,  1  St.  Tr.  261  ;  People  v.  Johnson,  38  N.  Y.  65;  Yates  v. 
Briggs,  95  111.  79 ;  Haigh  v.  Keokuk,  4  Clark,  199 ;  Beckwith 
v.  Thompson,  18  W.  Va.  103  ;  Hibshman  v.  Dulleban,  4  Watts, 
183;  Hanna  v.  Read,  102  111.  596;  Packet  Co.  v.  Sickles,  5 
Wall.  592. 

A  cause  of  forfeiture  can  not  be  enforced  collaterally  against 
a  corporation.  Baker  v.  Backus,  32  111.  110  ;  Angell  &  Ames 
on  Corp.  746;  King  v.  Parsmon,  3  T.  E.  132. 

But  this  is  not  so  in  the  case  of  the  absolute  death  of  the 
corporation.  Here  the  constitution  executed  itself,  and  no 
judicial  finding  of  a  forfeiture  was  necessary.  Casey  v.  Rail- 
road Co.  5  Iowa,  359  ;  In  re  Railroad  Co.  72  N.  Y.  245  ;  C.  L. 
and  B.  Co.  v.  Commonwealth,  100  Pa.  St.  438 ;  Coal  Co.  v. 
Railroad  Co.  4  Gill  &  J.  1 ;  Greely  v.  Smith,  3  Story,  657; 
Const.  1S70,  art.  11,  sec.  2. 
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Mr.  W.  C.  Goudy,  for  the  appellee : 

The  judgment  of  a  court  of  competent  jurisdiction  upon  a 
point  litigated  between  the  parties,  is  conclusive  in  all  sub- 
sequent controversies.  Demurest  v.  Darg,  32  N.  Y.  281 ;  Cole 
v.  Connelly,  16  Ala.  271;  Hutchinson  v.  Dearing,  20  id.  798; 
Kingsland  v.  Spalding,  3  Barb.  341 ;  Tyler  v.  Willis,  35  id. 
213 ;   Warwick  v.  Underivood,  3  Head,  238. 

Any  matter  regularly  determined,  in  whatever  form,  by  a 
competent  tribunal,  is  not  open  to  inquiry  in  any  other  pro- 
ceeding between  the  same  parties.  Hyatt  v.  Bates,  35  Barb. 
308 ;  Harris  v.  Harris,  36  id.  88 ;  Babcock  v.  Camp,  12  Ohio 
St.  11. 

Whatever  is  fairly  within  the  scope  of  the  pleadings  in  a 
suit,  is  concluded  by  the  judgment.  Aurora  City  v.  West,  7 
Wall.  82;  People  v.  San  Francisco,  27  Cal.  655;  Boston  v. 
Haynes,  23  id.  31 ;  McGregor  v.  Holcomb,  21  Iowa,  441 ;  Dun- 
can  v.  Holcomb,  26  Ind.  378  ;  Bouvillian  v.  Bourg,  16  La.  Ann. 
363  ;  Driscoll  v.  Damp,  16  Wis.  106  ;  Kalisch  v.  Kalisch,  9  id. 
529;  Shepardson  v.  Casey,  29  id.  34;  Amory  v.  Amory,  26 
id.  152;  5fate  v.  Hudson,  37  Ind.  198;  Bumhill  v.  Railroad 
Co.  51  id.  354;  Evans  v.  Railroad  Co.  id.  160  ;  jPeZ£  v.  Lumure, 
48  Iowa,  397;  Li^ow  v.  Triplett,  12  B.  Mon.  281 ;  Freeman 
on  Judgments,  sees.  254,  255;  Bigelow  on  Estoppel,  126. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

If  the  facts  relied  upon  by  the  respondent,  in  answer  to  the 
rule  to  show  cause,  were  disputed,  or  if  new  and  doubtful 
questions  of  law  were  presented  that  would  require  more  time 
for  their  satisfactory  solution  than  could  reasonably  be  given 
to  them  on  such  an  application,  then,  under  the  authorities 
referred  to  by  the  relator,  (Buller's  Nisi  Prius,  210,  Angell 
&  Ames  on  Corp.  sees.  740,  741,  and  King  v.  Meiss,  3  T.  E. 
596,)  it  would,  doubtless,  be  the  duty  of  the  court  to  make  the 


536  Attorney  General  v.  C.  &  E.  E.  K.  Co. 

Opinion  of  the  Court. 

rule  for  an  information  absolute,  "that  the  questions  might 
receive  a  full  and  final  determination."  But  the  relator  con- 
cedes that  the  facts  relied  upon  by  the  respondent,  in  his 
answer  to  the  rule  to  show  cause,  are  not  disputed,  and  we 
are  of  opinion  that  the  questions  of  law  presented  may  receive 
as  full  and  careful  consideration  on  this  application  as  could 
be  given  them  were  the  rule  to  show  cause  made  absolute. 
The  only  effect,  therefore,  of  reversing  the  judgment  below, 
and  directing  the  circuit  court  to  make  the  rule  absolute, 
would  be  to  procrastinate  the  litigation,  without  producing 
any  benefit  to  either  party,  for  the  decision  of  the  questions 
of  law  upon  precisely  the  same  undisputed  facts,  we  must 
assume,  would  be  the  same  on  the  final  hearing  of  the  quo 
warranto  as  on  this  motion. 

The  respondent,  among  other  things,  sets  up  in  his  answer 
to  the  rule  to  show  cause,  that  on  the  19th  of  December, 
1883,  the  Attorney  General,  in  behalf  of  the  People,  filed  his 
certain  information  in  chancery,  in  the  circuit  court  of  Cook 
county,  against  the  present  respondent  and  the  Chicago  and 
Lake  Superior  Eailroad  Company,  wherein  are  the  same  alle- 
gations, in  substance,  as  those  in  the  petition  in  this  case ; 
that  respondent  filed  its  answer  to  that  information,  in  sub- 
stance, and  in  other  respects  than  this  allegation,  like  its 
answer  to  this  petition,  and  that  subsequently,  "upon  full 
hearing  of  the  proofs  and  evidence,  and  arguments  of  counsel, 
the  court  held  and  decreed  that  respondent  had  legal  author- 
ity, under  its  charter  and  amendments  and  the  ordinances  of 
the  city,  to  construct,  maintain  and  operate  its  railroad  across 
the  north  branch  of  Chicago  river,  and  the  streets  and  alleys 
described  in  and  authorized  by  the  ordinance  of  December, 
1883,  and  from  thence  to  the  village  of  Evanston,  and  that 
thereupon,  on  the  29th  of  February,  1884,  the  court  entered 
a  final  decree  in  said  cause,  in  favor  of  the  defendants."  The 
only  difference  between  that  information  and  this  petition  is 
in  their  respective  prayers.     That  in  the  information  is,  that 
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this  respondent  and  the  Chicago  and  Lake  Superior  Eailroad 
Company  "be  enjoined  and  restrained  from  in  any  manner 
building,  erecting,  constructing  or  working  upon  any  railroad 
track,  embankment,  superstructure  or  railroad,  not  already 
built,  in  any  of  the  streets  of  said  city  of  Chicago,  and  from 
building,  erecting,  constructing,  or  in  any  way  beginning  to 
construct,  erect  or  build,  any  bridge  over  or  across  the  north 
branch  of  the  Chicago  river,  and  from  operating,  by  steam  or 
other  power,  any  railroad  cars,  or  trains  of  any  kind,  over 
any  tracks  or  bridge  the  construction  of  which  is  attempted 
to  be  authorized  by  the  ordinance  of  December,  1883,  and 
from  operating,  by  steam  or  other  power,  any  railroad  cars, 
or  trains  of  any  kind,  upon  any  tracks  which  were  authorized 
to  be  laid  upon  Hawthorne  avenue,  in  said  city  of  Chicago, 
before  the  passage  of  said  December  ordinance, " — while  that 
in  this  petition  is,  only,  that  leave  be  given  to  file  an  infor- 
mation in  the  nature  of  a  quo  warranto,  in  the  name  of  the 
People  of  the  State  of  Illinois,  and  against  said  company, 
requiring  it  to  show  by  what  warrant  it  claims  and  exercises 
the  rights,  privileges,  franchises  and  licenses  enumerated, 
and  each  of  them.  Had  affirmative  relief  been  granted  on  the 
information,  it  undoubtedly  might  have  been  on  any  one  of 
the  specific  grounds  alleged  in  the  information,  and  thus  have 
confined  the  question  actually  decided,  to  that  one  specific 
ground ;  but  the  court  having  denied  all  relief,  it  must  fol- 
low that  each  specific  ground  alleged  in  the  information  was 
considered  and  held  insufficient.  This,  of  course,  assumes, 
in  limine,  that  the  court  had  jurisdiction  of  the  subject  mat- 
ter as  well  as  of  the  parties,  for  this,  in  all  cases,  is  essential 
to  a  valid  adjudication.  On  that  point  we  entertain  no  doubt. 
The  general  doctrine  that  a  cause  of  forfeiture  can  not  be 
taken  advantage  of  or  enforced  against  a  corporation,  collat- 
erally or  incidentally,  or  in  any  other  mode  than  by  a  direct 
proceeding  for  that  purpose,  against  the  corporation,  is  con- 
ceded.   But  the  present  case  is  different.    Here,  the  objection 
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to  the  corporate  existence  of  the  respondent,  if  good  at  all, 
shows  an  absolute  death  of  it  on  the  day  of  the  adoption  of 
the  present  constitution,  and  not  merely  the  existence,  from 
and  after  that  date,  of  cause  of  forfeiture, — and  in  such  cases 
injunction  will  lie  to  enjoin  threatened  acts  by  those  assuming 
to  act  in  behalf  and  in  the  name  of  the  dead  corporation. 
Casey  v.  Railroad  Co.  5  Iowa,  357 ;  In  re  B.,  W.  and  N.  B.  B. 
Co.  72  N.  Y.  245 ;  Brooklyn  Steam  Trans.  Co.  v.  Brooklyn, 
78  id.  524;  C,  L.  and  B.  Co.  v.  Commonwealth,  100  Pa.  St. 
438 ;  Coal  Co.  v.  Bailroad  Co.  4  G.  &  J.  1 ;  Greely  v.  Smith, 
3  Story,  657;  Bailroad  Co.  v.  Bailroad  Co.  36  Conn.  196; 
Bailroad  Co.  v.  Bailroad  Co.  45  Cal.  365.  And  the  doctrine 
has  been  frequently  recognized  and  enforced  by  this  court, 
that  where  a  valid  corporation  assumes  to  exercise  licenses  or 
powers  by  virtue  of  invalid  ordinances  of  a  municipal  corpo- 
ration, or  in  excess  of  authority  legally  conferred  upon  it,  a 
court  of  equity,  upon  a  proper  showing,  has  jurisdiction  to 
interfere  and  restrain  it. 

There  being  jurisdiction,  and  the  court  having,  in  order  to 
arrive  at  the  decision  evidenced  by  its  decree,  to  necessarily 
pass  upon  every  question  of  law  raised  by  this  petition,  its 
decisions  thereon  are  conclusive  in  the  present  case.  This 
question  was  fully  considered  by  this  court  in  Hanna  v.  Bead, 
102  111.  596,  and  again  in  Tilley  v.  Bridges,  105  id.  336.  In 
the  first  named  case  there  had  been  a  decree  of  the  circuit 
court  of  Vigo  county,  Indiana,  between  the  same  parties  in 
interest, — although  the  nominal  parties  were  different, — de- 
claring that  Ezra  B.  Bead,  at  the  time  he  executed  certain' 
deeds,  was  insane,  and  that  the  deeds  were  therefore  invalid. 
The  bill  in  that  case  was  filed  in  the  circuit  court  of  Cook 
county,  to  set  aside  one  of  those  deeds  on  the  ground  of  Eead's 
insanity,  and  it  was  held  the  adjudication  of  that  question  by 
the  Vigo,  Indiana,  circuit  court,  was  binding  and  conclusive 
upon  the  Cook  circuit  court.  The  property  in  litigation  in 
the  two  different,  courts  was  not  the  same,  but  the  deeds  to 
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the  property  in  Indiana  and  in  this  State  were  executed  in  the 
same  transaction,  and  as  nearly  at  the  same  time  as  was  pos- 
sible. Among  other  things,  we  then  said:  "Where  some 
specific  fact  or  question  has  been  adjudicated  and  determined 
in  a  former  suit,  and  the  same  fact  or  question  is  again  put 
in  issue  in  a  subsequent  suit  between  the  same  parties,  its 
determination  in  the  former  suit,  if  properly  presented  and 
relied  on,  will  be  held  conclusive  upon  the  parties  in  the 
latter  suit,  without  regard  to  whether  the  cause  of  action  is 
the  same  in  both  suits  or  not.  *  *  *  Whether  the  ad- 
judication relied  on  as  an  estoppel  goes  to  a  single  question 
or  all  the  questions  involved  in  a  cause,  the  fundamental 
principle  upon  which  it  is  allowed,  in  either  case,  is,  that 
justice  and  public  policy  alike  demand  that  a  matter,  whether 
consisting  of  one  or  many  questions,  which  has  been  solemnly 
adjudicated  by  a  court  of  competent  jurisdiction,  shall  be 
deemed  finally  and  conclusively  settled  in  any  subsequent 
litigation  between  the  same  parties,  where  the  same  question 
or  questions  arise,  except  where  the  litigation  is  a  direct  pro- 
ceeding for  the  purpose  of  setting  aside  such  adjudication." 
This  doctrine  is  limited  to  matters  necessarily  involved  in  the 
litigation,  but  it  is  equally  applicable  whether  the  point  was, 
itself,  the  ultimate  vital  point,  or  only  incidental,  but  still 
necessary  to  the  decision  of  that  point.  Bigelow  on  Estoppel, 
(1st  ed.)  95 ;  id.  (2d  ed.)  36 ;  Freeman  on  Judgments,  sees. 
254,  255,  260 ;  Demarest  v.  Darg,  32  N.  Y.  281. 
The  judgment  below  is  affirmed. 

Judgment  affirmed. 
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John  Wright 

v. 

The  People  op  the  State  of  Illinois. 

Filed  at  Springfield  September  27,  1884. 

Witness — professional  opinion — whether  a  professional  fee  may  be  re- 
quired before  the  witness  shall  testify.  In  an  action  for  an  assault  and 
battery,  a  witness  who  was  a  physician,  was  called  to  testify  in  behalf  of  the 
plaintiff,  on  the  trial,  and  stated  that  he  was  called  to  see  the  plaintiff  profes- 
sionally, after  the  injury,  and  described  the  condition  in  which  he  found  the 
patient.  The  witness  was  then  shown  a  policeman's  "billy,"  and  asked  if  a 
blow  struck  with  it  on  the  head,  at  or  near  the  temple,  would  or  would  not  be 
likely  to  produce  upon  the  person  receiving  such  blow,  a  condition  like  or 
similar  to  that  in  which  he  found  the  plaintiff.  The  witness  thereupon, 
without  answering  the  question,  made  inquiry  of  the  court  whether  it  did 
not  call  solely  for  a  professional  opinion,  and  the  court  answered  that  it  did. 
Witness  then  declined  to  answer  until  his  professional  fee  of  ten  dollars 
should  be  paid  or  secured  to  him,  and  persisting  in  his  refusal,  the  court 
imposed  a  fine  upon  the  witness,  as  for  a  contempt  of  court.  On  error,  it 
was  held,  that  having  already,  and  without  objection  on  his  part,  stated  the 
condition  of  the  patient  he  had  visited  professionally,  the  witness  could  not 
properly  refuse  to  give  his  opinion  as  to  the  cause  of  the  symptoms  he  dis- 
covered to  exist, — and  this  without  a  professional  fee  being  paid  or  secured 
to  him  therefor.  The  opinion  sought  to  be  elicited  was  pertinent  to  the 
subject  about  which  he  had  voluntarily  testified. 

Writ  op  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  DeWitt  county;  the  Hon.  Lyman  Lacey,  Judge, 
presiding. 

This  was  a  proceeding  as  for  a  contempt  of  court,  against 
the  plaintiff  in  error,  in  refusing  to  answer  a  question  pro- 
pounded to  him  as  a  witness,  during  the  trial  of  an  action 
brought  by  John  Finneran,  against  Henry  Henson,  for  an 
assault  and  battery. 

The  plaintiff  in  error,  being  upon  the  stand  as  a  witness, 
testified:  "My  name  is  John  Wright.  I  reside  in  Clinton, 
DeWitt  county,  Illinois.     I  am  a  physician  and  surgeon,— 
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a  graduate  of  Chicago  Medical  College, — and  have  been  en- 
gaged in  the  active  practice  of  medicine  and  surgery  for 
twenty  years  last  past.  I  was  called  professionally,  on  the 
8th  of  November  last,  to  visit  the  plaintiff,  John  Finneran. 
I  found  no  bruises  or  signs  of  violence  about  him  at  that 
time.  He  complained  of  dizziness,  and  buzzing  in  his  head 
and  ears,  and  was  laboring  under  the  hallucination  that  cer- 
tain parties  were  in  pursuit  of  him,  and  were  seeking  to  harm 
him.  He  seemed  to  be  afflicted  with  mental  aberration." 
Witness  was  here  shown  an  instrument  or  device,  commonly 
known  as  a  policeman's  "billy,"  composed  of  strong  leather, 
sewed  together  in  such  manner  as  to  form  a  handle  or  hand- 
hold at  one  end,  and  enlarging  into  a  bulb  at  the  other,  and 
filled  with  leaden  shot.  Plaintiff,  by  his  counsel,  then  asked 
witness  the  following  question :  "If  one  person  should  strike 
another  a  heavy  blow  on  the  head,  at  or  near  the  temple, 
with  that  'billy,'  would  it,  or  would  it  not,  be  likely  to  pro- 
duce upon  the  person  receiving  such  blow,  a  condition  alike 
or  similar  to  that  in  which  you  found  John  Finneran?" 

Witness :  "I  regard  that  as  calling  for  a  professional 
opinion,  and  if  so,  I  claim  that  I  am  privileged  from  answer- 
ing the  question  until  my  fee  of  ten  dollars  is  paid  or  secured 
to  me ;  and  I  would  ask  the  court  if  that  question  does  not 
call  solely  for  a  professional  opinion. 

The  court :     "It  does. 

Witness :  "Then  I  refuse  to  answer  it,  except  upon  the 
conditions  I  have  stated." 

The  court  then  asked  plaintiff  if  he  was  willing  to  pay  or 
secure  said  fee  of  ten  dollars,  to  which  plaintiff  replied  he 
was  not,  although  admitting  the  fee  to  be  a  reasonable  charge 
for  such  opinion,  but  insisting  that  witness  was  not  entitled 
to  charge  any  fee  other  than  the  statutory  witness  fee,  and 
that  he  was  compellable  to  answer  the  question. 

The  court,  to  witness:  "The  court  holds  that  you  can  not 
legally  claim  such  fee,  and  refuse  to  answer  because  the  same 
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is  not  paid  or  secured  to  you  ;  and  the  court  orders  and  directs 
you  to  answer,  to  the  best  of  your  ability. 

Witness :  "Believing  the  court  has  no  right  to  direct  or 
order  me  to  answer  the  question  without  my  fee  being  paid 
or  secured,  I  still  refuse  to  answer. " 

The  above  was  all  the  evidence  in  said  cause,  and  all  the 
facts  and  occurrences  upon  which  the  action  of  the  court  was 
based.  Thereupon  the  court  informed  the  witness  that  his 
refusal  to  so  answer  said  question  was  in  contempt  of  said 
court,  and  that  he  stood  arraigned  before  said  court  for  such 
contempt ;  and  being  again  asked  by  said  court  to  answer 
said  question,  and  the  witness  still  refusing,  the  court  ad- 
judged him  guilty  of  a  contempt  of  said  court  for  such  refusal 
to  answer,  and  sentenced  him  to  pay  a  fine  of  five  dollars, 
and  costs  of  the  proceeding,  for  such  contempt, — to  all  which 
the  defendant  herein  then  and  there  excepted. 

Mr.  Geo.  B.  Graham,  for  the  plaintiff  in  error : 
A  physician  can  not  be  compelled  to  make  an  examination, 
perform  an  autopsy,  or  sit  in  court  and  give  ear  to  the  testi- 
mony of  other  witnesses,  in  order  to  be  able  to  give  his  opinion 
as  an  expert,  unless  his  reasonable  charges  are  paid  or  secured 
to  him.  In  England,  where  the  question  of  property  rights 
could  not  be  relied  upon  as  here,  the  right  was  recognized  by 
the  courts,  and  finally  had  the  sanction  of  legislative  enact- 
ment, wherein  every  witness  was  entitled  to  pay  for  his  time 
according  to  his  "countenance  and  calling."  Betts  v.  Clifford, 
Warwick  Lent  Assizes,  1858  ;  Webb  v.  Page,  1  Car.  &  Kir.  25  ; 
Parkinson  v.  Atkinson,  31  L.  J.  (N.  S.)  C.  P.  199;  Turner  v. 
Turner,  5  Jur.  (N.  S.)  839. 

In  America  the  discussion  of  the  right  of  compensation  has 
chiefly  been  one  of  property  right,  and  though  the  decisions 
of  the  different  courts  are  not  in  harmony,  the  great  weight 
of  authority  is  in  favor  of  and  recognizes  the  right  to  com- 
pensation.    In  the  matter  of  Roelker,  Sprague,  276 ;  13  Abb. 
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Pr.  (N.  S.)  207;  Dills  v.  The  State,  59  Ind.  15;  Blythe  v. 
The  State,  4  id.  525;  Webb  v.  JSaird,  6  id.  13;  Kedfield  on 
Wills,  154,  155,  note  46  ;  Kogers  on  Expert  Testimony,  p,  252, 
chap.  10. 

Mr.  William  Booth,  for  the  People : 

It  has  not  been  decided  in  any  of  the  English  cases  cited, 
that  a  physician  or  other  person  examined  as  an  expert  is 
entitled  to  be  paid  for  his  testimony  as  for  professional  opin- 
ions. Fees  or  costs  can  not  be  allowed  or  recovered  unless 
they  are  given  and  fixed  by  statute.  Smith  v.  McLaughlin, 
77  111.  596. 

That  a  physician  may  be  compelled  to  testify  without  com- 
pensation other  than  his  witness  fee,  see  Ex  parte  Dement, 
53  Ala.  389 ;  Summers  v.  The  State,  Texas  Ct.  of  App.  374. 

To  classify  witnesses  into  professional  and  unprofessional, 
and  compel  the  unprofessional  witnesses  to  testify  as  to  com- 
mon facts,  and  not  compel  professional  witnesses  to  testify 
as  experts,  when  the  case  requires  both  kinds  of  knowledge, 
would  be  an  unjust  inconsistency. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  trial  of  the  case  of  John  Finneran  v.  Henry  Henson, 
defendant,  John  Wright,  was  called  as  a  witness,  on  behalf  of 
plaintiff.  The  witness  stated  that  he  was  a  graduate  of  a 
medical  college,  and  that  he  had  been  engaged  in  the  practice 
of  medicine  and  surgery  for  a  number  of  years ;  that  he  was 
called  to  attend  Finneran  professionally,  and  without  making 
any  objections  to  doing  so,  he  stated  that  he  found  no  bruises 
or  signs  of  violence  about  him.  He  further  stated  the  patient 
complained  of  "dizziness,  and  buzzing  in  his  head  and  ears, 
and  was  laboring  under  the  hallucination  certain  parties  were 
in  pursuit  of  him,  and  were  seeking  to  harm  him."  After 
having  stated  this  much,  witness  was  shown  an  instrument 
commonly  known  as  a  policeman's  "billy,"  and  was  asked  if 
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a  blow  struck  with  it  would  or  would  not  be  likely  to  produce 
upon  the  person  receiving  such  blow,  a  condition  alike  or 
similar  to  that  in  which  he  found  Finneran.  This  question 
the  witness  refused  to  answer  unless  he  was  first  paid  or  had 
secured  to  him  a  fee  of  ten  dollars,  on  the  ground  he  said  he 
regarded  it  as  calling  for  a  professional  opinion.  Having 
without  objection  stated  the  condition  of  the  patient  he  had 
visited  professionally,  the  witness  could  not,  under  any  rule  of 
law,  refuse  to  state  what  would  cause  the  symptoms  he  discov- 
ered to  exist.  That  was  pertinent  to  the  subject  about  which 
he  had  testified  voluntarily.  This  view  of  the  case  renders  it 
unnecessary  to  consider  other  questions  discussed  by  counsel, 
and  concerning  which  no  opinion  will  be  expressed. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Emma  Stevens  et  al. 

v. 

John  Wait  et  al. 


Filed  at  Springfield  Sept.  27, 1884 — Rehearing  denied  January  Term,  1S85. 

1.  Description — boundary — of  its  sufficiency,  generally — oral  evidence 
to  explain  ambiguity.  Any  description  of  land  in  a  deed  of  conveyance  by 
which  the  identity  of  the  premises  intended  to  be  conveyed  can  be  established, 
is  sufficient;  and  for  the  purpose  of  sustaining  a  grant,  extrinsic  evidence  may 
be  used  to  identify  and  establish  the  objects  and  calls  in  the  deed.  Oral 
evidence  may  be  introduced  to  explain  an  ambiguity  in  a  deed,  but  not  to 
enlarge  or  vary  its  terms. 

2.  Same — rejecting  a  senseless  or  unmeaning  portion  of  a  description. 
In  attempting  to  describe  a  tract  of  land  in  a  deed,  by  metes  and  bounds, 
giving  courses  and  distances,  three  of  the  four  lines  necessary  to  the  descrip- 
tion— the  south,  east  and  north  lines, — were  plainly  given,  leaving  no  uncer- 
tainty. Then  in  producing  the  west  line,  it  was  described  as  running  from 
the  west  end  of  the  south  line  "north  60°  30'  west,"  etc.,  giving  the  distance, 
"to  a  stake."     The  course  thus  given  would  make  this  fourth  line  run,  not 
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north  to  the  west  end  of  the  north  line,  but  nearly  west,  and  would,  in 
connection  with  the  other  three  lines,  inclose  no  land  at  all.  So  the  words, 
"G0°  30'  west,"  being  unmeaning,  were  rejected  as  surplusage,  leaving  the 
line  to  read,  "thence  north,"  etc.,  "to  a  stake."  In  that  way  the  description 
of  the  land  was  made  certain. 

3.  Same — quantity  controlled  by  courses  and  distances.  In  the  same 
deed,  the  first  part  of  the  description  designated  the  land  intended  to  be  con- 
veyed, as  "34  69-100  acres  off  of  the  south  side  of  the  south-east  quarter  of 
section  14. "  But  no  importance  was  attached  to  that  part  of  the  description, 
as  it  was  controlled  by  what  immediately  followed,  giving  the  corners  and 
boundaries  of  the  land. 

4.  Limitations—  as  between  tenants  in  common.  One  tenant  in  com- 
mon can  not  set  up  the  bar  of  the  Statute  of  Limitations  to  defeat  an  action 
brought  by  his  co-tenants,  for  the  reason  that  his  possession  is  not  adverse. 
Possession  of  land,  however  long  continued,  unless  adverse,  will  not  defeat 
a  recovery  on  behalf  of  the  owner. 

5.  Same — whether  possession  is  adverse.  The  owner  of  land,  wmle  in 
its  occupancy  as  a  homestead,  conveyed  the  same  in  fee,  reserving  in  the 
deed,  however,  his  homestead  right.  It  was  held,  the  continued  possession 
of  the  premises  by  the  grantor,  after  his  conveyance,  was  not  adverse  to  his 
grantee,  because  such  possession  was  consistent  with  the  deed. 

6.  Tenants  in  common — who  considered  as  holding  that  relation.  An 
owner  of  laud  conveyed  the  same  to  his  five  children.  One  of  the  grantees 
afterwards  reconveyed  to  the  original  grantor,  but  by  deed  purporting  to  con- 
vey, not  the  undivided  one-fifth  interest  which  he  held,  but  the  entire  tract. 
It  was  considered,  however,  that,  the  legal  effect  of  the  reconveyance  was, 
under  the  circumstances,  the  same  as  if  it  had  purported  to  convey  only  the 
interest  which  the  grantor  therein  held — an  undivided  one-fifth  part.  So 
the  original  grantor,  having  thus  acquired  an  undivided  one-fifth  interest  in 
the  land,  became  a  tenant  in  common  with  the  other  four  owners  to  whom 
he  had  previously  conveyed,  and  his  possession  in  that  relation  was  not 
adverse  to  them. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
J.  W.  Wilkin,  Judge,  presiding. 

Mr.  John  Favorite,  and  Mr.  S.  M.  Leitch,  for  the  appel- 
lants. 


Messrs.  Wiley  &  Neal,  for  the  appellees. 
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Opinion  of  the  Court. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Emma  Stevens  and 
Cornelia  Canup,  against  John  Wait  and  others,  to  partition  a 
certain  tract  of  land  in  Coles  county,  containing  34T6^-  acres. 
It  is  alleged  in  the  bill  that  Emma  Stevens,  (formerly  Emma 
Wait,)  Cornelia  Canup,  (formerly  Cornelia  Wait,)  together 
with  John  Wait,  William  Wait,  and  Samuel  M.  Eussell,  are 
owners  in  fee  simple,  as  tenants  in  common,  in  equal  parts 
(except  Samuel  M.  Eussell,  who  is  owner  in  fee  simple  as 
tenant  in  common  of  two-fifteenths  parts,)  of  the  following 
real  estate,  in  Coles  county,  Illinois,  known  and  designated 
as  follows,  to-wit :  Being  34:T6^  acres  off  the  south  side  of 
the  south-east  quarter  of  the  north-east  quarter  of  section 
14,  in  township  12,  north  of  range  9,  east,  beginning  at  the 
intermediate  corner  on  the  east  boundary  line  of  the  said  sec- 
tion ;  running  thence  south  83°  40'  west,  seventy-nine  poles 
to  a  stake  on  the  road ;  thence  north  6°  30'  west,  sixty-nine 
and  one-quarter  poles  to  a  stake;  thence  north  84°  east, 
seventy-nine  and  four-tenths  poles  to  a  stake  in  the  section 
line ;  thence  south  6°  30'  east,  sixty-eight  and  three-quarters 
poles  to  the  place  of  beginning,  containing  34^9g  acres, — 
which  said  real  estate  is  described  in  the  records  of  deeds 
of  Coles  county,  in  said  State,  in  a  deed  dated  June  IT, 
1857,  from  Stephen  Wait  to  Almarinda  Wait,  Cornelia  Wait, 
Precilla  Wait,  Emma  Wait,  and  William  Wait,  as  recorded 
therein  in  words  and  figures  following:  "Situate,  lying  and 
being  in  the  county  of  Coles  and  State  of  Illinois,  known  and 
designated  as  follows,  to-wit:  Being  34 r6Q9Q  acres  off  of  the 
south  side  of  the  south-east  quarter  of  section  14,  in  town- 
ship 12,  north  of  range  9,  east,  beginning  at  the  intermediate 
corner  on  the  east  boundary  line  of  the  said  section ;  running 
thence  south  83°  40'  west,  seventy-nine  poles  to  a  stake  on 
the  road;  thence  north  60°  30'  west,  sixty-nine  and  one- 
quarter  poles  to  a  stake ;  thence  north  84°  east,  seventy-nine 
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and  four-tenths  poles  to  a  stake  in  the  section  line ;  thence 
south  6°  30'  east,  sixty-eight  and  three-quarters  poles  to  the 
place  of  beginning,  containing  34^^-  acres." 

Stephen  Wait  owned  the  land  in  question  on  the  17th  day  of 
June,  1857,  and  on  that  day  he  made  a  deed  to  his  children, 
Almarinda  Wait,  and  others,  with  the  intention,  no  doubt,  of 
conveying  the  land  to  them ;  but  it  is  contended  the  descrip- 
tion of  the  premises  contained  in  the  deed  does  not  describe 
the  land  which  complainants  claim  in  the  bill, — and  this  is  the 
first,  and,  indeed,  the  main,  question  presented  by  the  record. 

The  correct  description  of  the  land  is  as  follows :  "Being 
S&YfrQ  acres  off  of  the  south  side  of  the  south-east  quarter  of 
the  north-east  quarter  of  section  14,  in  township  12,  north, 
of  range  9,  east,  beginning  at  the  intermediate  corner  on  the 
east  boundary  line  of  the  said  section ;  running  thence  south 
83°  40'  west,  seventy-nine  poles  to  a  stake  on  the  road ;  thence 
north  6°  30'  west,  sixty-nine  and  one-quarter  poles  to  a  stake  ; 
thence  north  84°  east,  seventy-nine  and  four-tenths  poles  to 
to  a  stake  in  the  section  line ;  thence  south  6°  30'  east,  sixty- 
eight  and  three-quarters  poles  to  the  place  of  beginning,  con- 
taining 34i609q-  acres."  The  copy  of  a  deed  read  in  evidence 
by  complainants,  under  which  they  claim  title,  describes  the 
land  as  follows :  "Being  34^^-  acres  off  of  the  south  side 
of  the  south-east  quarter  of  section  14,  in  township  12,  north 
of  range  9,  east,  beginning  at  the  intermediate  corner  on 
the  east  boundary  line  of  the  said  section ;  running  thence 
south  83°  40'  west,  seventy-nine  poles  to  a  stake  on  the  road ; 
thence  north  60°  30'  west,  sixty-nine  and  one-quarter  poles  to 
a  stake ;  thence  north  84°  east,  seventy-nine  and  four-tenths 
poles  to  a  stake  in  the  section  line ;  thence  south  6°  30'  east, 
sixty-eight  and  three-quarters  poles  to  the  place  of  beginning, 
containing  34T6^-  acres. "     Does  this  deed  convey  the  land  ? 

The  law  is  well  settled  that  any  description  of  land  in  a 
deed  of  conveyance  by  which  the  identity  of  the  premises 
intended  to  be  conveyed  can  be  established,  is  sufficient,  and 
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for  the  purpose  of  sustaining  a  grant,  extrinsic  evidence  may 
be  used  to  identify  and  establish  the  objects  and  calls  in  the 
deed.  (Colcord  v.  Alexander,  67  111.  582 ;  Smith  v.  Crawford, 
81  id.  296.)  Oral  evidence  may  be  introduced  to  explain  an 
ambiguity  in  a  deed,  but  such  evidence  is  not  admissible  to 
enlarge  or  vary  the  terms  of  a  deed. 

In  Myers  v.  Ladd,  26  111.  415,  where  a  mortgage  described 
the  property  as  situated  in  the  mill  of  the  mortgagor,  "in 
Lancaster,  Timber  township,  Peoria  county,  Illinois, "  it  was 
held  that  parol  evidence  was  admissible  to  prove  that  the 
mortgagor  had  a  mill  four  miles  from  Lancaster,  in  Timber 
township,  in  which  was  the  property  described,  and  that  the 
mortgagor  had  no  other  mill  in  that  county,  and  that  the  word 
"Lancaster,"  in  the  description,  might  be  rejected  as  surplus- 
age. It  is  there  said:  "The  rule  is,  that  where  there  are 
two  descriptions  in  a  deed,  the  one,  as  it  were,  superadded  to 
the  other,  and  one  description  being  complete  and  sufficient 
of  itself,  and  the  other,  which  is  subordinate  and  superadded, 
is  incorrect,  the  incorrect  description,  or  feature,  or  circum- 
stance of  the  description,  is  rejected  as  surplusage,  and  the 
complete  and  correct  description  is  allowed  to  stand  alone." 
In  Kruse  v.  Wilson,  79  111.  233,  we  had  occasion  to  consider  a 
similar  question  in  reference  to  the  construction  of  a  descrip- 
tion in  one  of  the  deeds  which  was  read  in  evidence  in  the 
chain  of  title  relied  upon  by  one  of  the  parties,  and  we  there 
held,  where  one  of  the  calls  in  the  description  of  land  in  a  deed 
was,  "thence  north-westerly  along  Mass  street,"  etc.,  which, 
taken  in  connection  with  the  other  calls,  was  senseless  and 
unmeaning,  but  which,  by  the  omission  of  the  word  "north- 
westerly," and  adapting  the  line  to  Mass  street,  answered 
the  call,  and  made  a  complete  description,  the  word  "north- 
westerly" was  rejected  as  surplusage.  It  is  there  said  :  "It  is 
very  evident  the  term  'north-westerly'  has  no  business  there, 
for  a  line  running  in  that  direction  would  enclose  nothing. 
*   *   *   Taken  in  connection  with  the  other  points  and  lines  of 
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the  survey,  the  description,  'thence  north-westerly  along  Mass 
street  five  chains,'  is  senseless  and  unmeaning.  Mass  street, 
where  the  west  line  of  this  survey  strikes  it,  runs  north-east. 
By  rejecting  the  word  'north-westerly,'  the  line  is  adapted  to 
Mass  street,  and  answers  the  call."  These  cases  have  an 
important  bearing  on  the  question  involved  in  this  case. 

We  attach  no  importance  to  the  first  part  of  the  descrip- 
tion contained  in  the  deed,  where  the  land  is  designated  as 
"34^G590-  acres  off  of  the  south  side  of  the  south-east  quarter 
of  section  14,"  as  this  is  controlled  by  what  immediately 
follows,  giving  the  corners  and  boundaries  of  the  land  con- 
veyed. In  determining  the  location  of  the  land,  we  have  first 
the  starting  point,  called  the  "intermediate  corner  on  the  east 
boundary  line  of  the  said  section," — that  is,  of  section  14. 
The  corner  here  mentioned  we  understand  to  be  the  govern- 
ment corner  on  the  east  line  of  the  section,  between  the  north- 
east and  south-east  quarters  of  section  14.  In  describing  the 
land,  here  is  a  known  corner  as  a  starting  point, — "running 
thence  south  83°  40'  west,  seventy-nine  poles  to  a  stake  on 
the  road."  Here,  also,  is  a  definite  line  which  can  be  fol- 
lowed, and  the  point  on  the  road  where  the  stake  is  called  for 
can  be  found  without  any  difficulty.  There  is  no  difficulty, 
then,  as  regards  the  south  line  and  the  south-west  corner  of 
the  land.  The  east  or  fourth  line  of  the  land  is  plain  from 
the  description.  It  begins  at  a  stake  on  the  east  line  of  the 
section,  "thence  south  6°  30'  east,  sixty-eight  and  three- 
quarter  poles,"  to  the  quarter  corner.  The  north  or  third 
line  of  the  land  is  plain  from  the  description  in  the  deed.  It 
is  a  line  running  parallel  with  the  first  line  from  a  certain 
point  west  of  the  stake  which  had  been  established  on  the 
east  section  line ;  from  that  point  running  "north  84°  east, 
seventy-nine  and  four-tenths  poles  to  a  stake  in  the  section 
line."  Here  are  three  lines, — south  line,  east  line,  and  north 
line, — that  are  plain,  and  no  uncertainty  as  to  their  location. 
Now,  as  to  the  west  line,  it  is  as  follows :  from  the  stake  on 
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the  road  (the  western  terminus  of  the  first  line)  "thence  north 
60°  30r  west,  sixty-nine  and  one-quarter  poles."  This,  as  it 
reads,  in  connection  with  the  other,  could  not  be  the  western 
line  of  the  land.  Indeed,  it  would,  in  connection  with  the 
other  three  lines,  inclose  no  land  whatever.  The  line,  instead 
of  running  north  from  the  stake  on  the  road  to  the  point 
where  the  third  line  begins  to  run  east,  runs  nearly  west.  As 
said  in  the  Kruse  case,  the  words,  "60°  30'  west,"  are  sense- 
less and  unmeaning,  and  should  be  rejected  as  surplusage. 
If  rejected,  that  would  leave  the  line  to  read  :  "Thence  north 
sixty-nine  and  one-quarter  poles  to  a  stake."  By  the  rejec- 
tion of  these  words,  which  may  be  done  under  the  authority 
of  the  two  cases  cited  supra,  the  description  of  the  land  is 
certain  and  definite,  and  answers  the  call,  and  the  call  in  all 
four  of  the  lines  is  harmonious. 

It  is  also  claimed,  that  even  if  complainants  ever  had  any 
right  of  action,  the  cause  of  action  accrued  more  than  twenty 
years  before  the  filing  of  the  bill,  and  the  Statute  of  Limita- 
tions, set  up  in  the  answer,  would  bar  a  recovery.  Stephen 
Wait,  after  the  making  of  the  deed  in  1857,  continued  to 
occupy  the  land  until  his  death,  which  occurred  August  17, 
1878,  and  since  that  time  John  Wait,  his  grantee,  has  been 
in  the  possession  of  the  land.  On  the  first  day  of  September, 
1866,  Precilla  Wait,  one  of  the  five  children  to  whom  Stephen 
Wait  conveyed  the  land,  conveyed  her  interest  therein  to 
Stephen  Wait.  After  receiving  that  conveyance,  he  and  his 
four  children,  who  held  the  other  four-fifths  of  the  land,  were 
tenants  in  common,  and  we  understand  the  law  to  be  well 
settled  that  one  tenant  in  common  can  not  set  up  the  bar  of 
the  Statute  of  Limitations  to  defeat  an  action  brought  by  his 
co-tenants,  for  the  reason  that  the  possession  was  not  'adverse. 
Possession  of  land,  however  long  continued,  unless  adverse, 
will  not  defeat  a  right  of  recovery  on  behalf  of  the  owner. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded.  D         reversed. 
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Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam  :  One  ground  relied  upon  by  the  defendant  to 
defeat  the  action,  was  possession  and  payment  of  taxes,  under 
color  of  title,  for  more  than  seven  years,  which  constitutes  a 
bar  to  a  recovery  under  the  act  of  1839.  This  defence,  it  is 
claimed  in  the  petition  for  a  rehearing,  was  overlooked  by  the 
court.  But  little  was  said  in  the  opinion  on  this  branch  of 
the  case,  as  we  regarded  it  a  minor  point, — one  not  seriously 
relied  upon.  In  the  opinion,  we  held  that  the  possession  re- 
lied upon  was  not  adverse,  but  that  the  land  was  occupied  by 
a  party  who  was  a  tenant  in  common,  and  hence  the  Statute 
of  Limitations  could  not  be  invoked  as  a  defence.  A  brief 
reference  to  the  facts  is  all  that  is  required  to  show  that  the 
possession  relied  upon  by  the  defendant  to  bring  his  case 
within  the  statute  was  not  adverse. 

On  June  17,  1857,  Stephen  Wait,  who  owned  the  premises, 
conveyed  the  same,  by  general  warranty  deed  of  conveyance, 
to  his  five  children,  Almarinda,  Cornelia,  Emma,  Precilla 
and  William  Wait,  excepting  his  homestead  interest  therein. 
After  the  making  of  this  deed  the  grantor  continued  to  occupy 
the  premises  as  before,  as  he  had  a  right  to  do  under  the 
clause  in  the  deed  reserving  a  homestead.  In  1866,  Precilla, 
one  of  the  grantees,  conveyed,  by  quitclaim  deed,  the  premises 
back  to  Stephen  Wait.  This  deed,  although  the  grantor  only 
owned  an  undivided  one-fifth  of  the  premises,  purported  to 
convey  the  whole  tract,  and  seven  years'  possession  and  pay- 
ment of  taxes  under  this  deed,  by  Stephen  Wait,  is  relied 
upon  to  bar  a  recovery,  under  the  act  of  1839,  and  defeat  the 
title  held  by  Almarinda,  Cornelia,  Emma  and  William  Wait, 
the  four  children  named  as  grantees  in  the  deed  made  by 
Stephen  Wait  in  1857. 

It  is  manifest  that  possession  and  payment  of  taxes  by 
Stephen  Wait,  after  his  conveyance  in  1857,  and  before  he 
obtained  the  deed  from  Precilla,  in  1866,  can  not  be  relied 
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upon  to  bar  an  action,  under  the  statute,  for  the  reason  that 
the  deed  made  by  Wait  to  his  children  provided  that  Wait 
should  retain  a  homestead  in  the  premises.  His  possession 
was  consistent  with  the  deed  and  in  harmony  with  the  deed. 
Indeed,  his  possession  was  in  no  sense  adverse,  and  can  not, 
for  that  reason,  fall  within  the  Statute  of  Limitations.  Was 
the  character  of  the  possession  changed  after  Stephen  Wait 
procured  a  deed  from  Precilla,  in  1866  ?  If  she  had  conveyed 
merely  her  undivided  one-fifth  interest,  and  Wait  held  under 
such  deed,  he  would  be  merely  a  tenant  in  common  with  the 
other  four  owners,  and  possession  and  payment  of  taxes,  how- 
ever long  continued,  would  not  constitute  a  bar,  under  the 
statute,  as  one  tenant  in  common  can  not  set  up  the  stat- 
utory bar  against  his  co-tenants.  (Due/an  v.  Follett,  100  111. 
585.)  The  deed,  however,  made  by  Precilla,  purported  on  its 
face  to  convey,  not  an  undivided  one-fifth  of  the  land,  but  the 
entire  tract ;  but  under  the  facts  of  this  case,  the  legal  effect 
of  the  deed  was  the  same  as  if  only  an  undivided  one-fifth 
had  been  conveyed.  Stephen  Wait  had  conveyed,  as  before 
observed,  by  general  warranty  deed,  and  whatever  title  he 
obtained  from  Precilla,  aside  from  her  one-fifth  interest,  under 
the  covenants  of  his  warranty  deed,  passed  on  the  delivery 
of  that  deed  to  the  grantees  of  Wait,  Almarinda,  Cornelia, 
Emma  and  William  Wait,  or  their  heirs  or  assigns,  and  he 
and  they  then  held  the  title  as  tenants  in  common,  Wait 
owning  one-fifth  of  the  title  and  they  four-fifths.  This  was 
the  situation  of  the  parties  after  the  making  of  the  deed  in 
1866,  and  so  long  as  they  occupied  this  position  the  posses- 
sion of  Wait  could  not  be  adverse.  His  possession  was  that 
of  a  tenant  in  common,  and  as  such  he  could  not,  nor  can 
his  grantee,  invoke  the  aid  of  the  Statute  of  Limitations  of 
1839  to  bar  a  recovery  on  behalf  of  his  co-tenants.  Bush  v. 
Huston,  75  111.  344;  Ball  v.  Palmer,  81  id.  370. 
The  petition  for  a  rehearing  will  be  denied. 

HeJiearing  denied. 
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Mary  C.  Dobbins  et  al. 

v. 

The  First  National  Bank  of  Peoria. 

Filed  at  Ottawa  November  17,  1884 — Rehearing  denied  March  Term,  1885. 

1.  Judgment  and  execution  diens  upon  real  estate — how  acquired — 
when  they  attach — their  duration — under  acts  of  1845  and  1872.  Under 
the  act  of  1845,  relating  to  judgments,  a  judgment  did  not  become  a  lien  on 
the  real  estate  of  the  debtor  unless  an  execution  thereon  was  issued  within  a 
year  from  its  rendition,  but  when  execution  was  so  issued,  a  lien  was  created 
which  related  back  to  the  end  of  the  term  at  which  the  judgment  was  ren- 
dered, and  continued  for  seven  years  from  that  time,  and  no  longer.  A  levy 
of  an  execution,  in  such  case,  within  the  seven  years,  did  not  extend  the  lien 
beyond  that  time,  and  a  purchaser  at  a  sale  made  under  such  levy,  but  after 
the  seven  years,  took  the  property  subject  to  the  rights  of  intervening  pur- 
chasers and  incumbrancers. 

2.  But  by  the  act  of  1872,  a  judgment  of  a  court  of  record  becomes  a  lien 
on  real  estate  from  the  day  on  which  it  is  rendered,  except  as  against  other 
judgments  rendered  at  the  same  term.  If  no  execution  is  issued  within  one 
year  from  the  entry  of  judgment,  the  same  ceases  to  be  a  lien.  But  still  an 
execution  may  be  sued  out  within  seven  years,  and  that  will  become  a  lien 
upon  land  from  the  time  it  is  delivered  to  the  officer;  and  this  execution  lien 
will  continue  for  one  year  after  the  expiration  of  the  seven  years,  and  a  sale 
thereunder  within  the  eight  years  will  relate  back  to  the  levy,  and  confer 
upon  the  purchaser  the  same  rights  as  if  the  sale  had  been  made  within  the 
seven  years. 

3.  A  lien  on  the  lands  of  a  judgment  debtor,  obtained  by  the  levy  of  an 
execution  after  the  lien  of  the  judgment  is  lost  by  not  suing  out  an  execution 
within  one  year,  will,  in  determining  priorities  between  creditors,  be  given 
the  same  effect  that  would  be  given  to  a  judgment  recovered  on  the  same  day, 
followed  by  an  execution  within  the  year,  and  no  other  or  different  effect. 

4.  Under  the  act  of  1872,  when  the  lien  of  a  judgment  is  lost  by  not  having 
an  execution  issued  within  a  year,  if  a  third  party  obtains  a  judgment  against 
the  same  debtor  before  any  execution  is  sued  out  on  the  former  one,  the  lien 
of  the  junior  judgment  will  take  precedence  over  a  lien  subsequently  created 
by  suing  out  an  execution  on  the  prior  judgment. 

5.  Same — in  the  particular  case.  A  judgment  was  recovered  March  16, 
1871,  upon  which  an  execution  was  issued  within  a  year,  which  was  returned 
"no  property  found."  On  April  10,  1872,  an  alias  execution  was  issued,  and 
levied  on  the  17th  of  the  same  month,  on  land  of  the  defendant  therein.  On 
November  7,  1878,  it  was  returned  "no  part  satisfied,"  and  on  January  16, 
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1879,  the  land  was  sold  on  a  venditioni  exponas,  sued  out  November  16, 
1878,  and  after  fifteen  months  a  deed  was  made  to  the  assignee  of  the  pur- 
chaser. On  March  2,  1878,  a  second  judgment  was  recovered  against  the 
same  defendant,  by  another  party,  upon  which  execution  was  issued  April  29, 
1878,  and  being  returned  unsatisfied,  an  alias,  on  December  31,  1880,  was 
issued,  which  was  levied  on  the  same  land,  and  the  holder  of  the  latter  judg- 
ment filed  a  bill  to  set  aside  the  sale  and  deed  under  the  prior  judgment: 
Held,  that  the  lien  of  the  first  judgment  expired  in  April,  1878,  and  before 
any  sale  under  it,  and  left  the  lien  of  the  second  judgment  in  full  force,  and 
the  only  lien  upon  the  land,  and  that  the  law  of  1845,  and  not  that  of  1872, 
governed  the  case  of  the  party  claiming  under  the  prior  judgment. 

6.  Same — extension  of  lien  in  favor  of  judgment  creditors.  To  extend 
the  lien  in  favor  of  a  judgment  creditor  beyond  seven  years,  he  must  cause  a 
levy  to  be  made  upon  land  of  the  debtor,  and  such  levy  must  be  made  under 
and  within  the  lifetime  of  the  execution,  when  the  lien  on  the  land  so  levied 
upon  will  continue  for  one  year  after  the  expiration  of  the  seven  years'  lien 
applicable  in  ordinary  cases. 

7.  Same — repealing  clause  in  act  of  1872 — saving  of  preexisting  rights. 
The  act  of  1872,  relating  to  judgments  and  executions,  and  the  liens  thereof, 
after  repealing  the  act  of  1815  and  other  acts  on  the  same  subject,  declares 
that  "this  (the  repealing)  section  shall  not  be  so  construed  as  to  affect  any 
rights  that  may  have  accrued,  or  any  suits  or  proceedings  that  may  be  pend- 
ing, when  this  act  shall  take  effect:"  Held,  that  the  effect  of  this  provision 
was  to  continue  the  old  law  in  operation  as  to  all  cases  where  suits  had  been 
actually  commenced  or  were  pending  when  the  new  law  took  effect. 

8.  The  words,  "suits  or  proceedings,"  in  the  saving  clause  of  section  66 
of  the  act  of  1872,  relating  to  judgments  and  executions,  which  repeals  certain 
prior  laws,  embrace  executions,  a  suit  being  an  attempt  to.  gain  an  end  by 
legal  process,  and  an  execution  of  the  judgment  being  the  final  step  in  a  suit 
at  law. 

9.  Retrospective  legislation — as  affecting  vested  rights,  remedies, 
and  modes  of  procedure.  It  is  not  competent  for  the  legislature  to  pass  an 
ex  post  facto  law,  or  a  law  impairing  the  obligation  of  a  contract;  nor  can  it 
deprive  a  citizen  of  his  property  or  other  vested  right  by  mere  legislative  act. 

10.  There  is  no  such  thing,  however,  as  a  vested  right  in  a  public  law, 
which  is  not  in  the  nature  of  a  grant,  and  the  legislature  may  repeal  all  laws 
which  are  not  in  the  nature  of  contracts  or  private  grants.  But  the  repeal  of 
a  law  will  not  be  permitted  in  any  case  to  affect  or  impair  rights  which  have 
been  acquired  under  it. 

11.  While  a  new  statute  adopted  as  a  substitute  for  a  prior  one,  can  have 
no  retrospective  operation,  so  far  as  vested  rights  acquired  under  the  former 
law  are  concerned,  yet  statutes  which  do  not  affect  vested  rights  may  be  given 
a  retrospective  operation,  and  when  such  intent  is  clear,  it  is  the  duty  of 
courts  to  give  them  effect  accordingly. 
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12.  Saving  clause  in  repealing  statute — construed.  Where  a  new  stat- 
ute adopted  on  the  same  subject  as  a  prior  one,  repeals  the  former  law,  with 
a  saving  clause  in  the  repealing  section  as  to  existing  suits  or  litigation,  the 
saving  in  such  case  is  in  legal  effect  a  limitation  on  the  repealing  clause,  and 
operates  to  continue  in  force  the  old  law  as  to  existing  suits  and  proceedings. 

13.  Practice — time  to  object — that  decree  was  not  upon  terms.  On  bill 
to  set  aside  a  tax  deed  as  a  cloud  on  the  title  of  complainant,  he  offered  to 
pay  the  taxes  and  costs  satisfied  by  the  purchaser.  The  answer  insisted  upon 
the  validity  of  the  title,  and  no  point  was  made  on  the  trial  as  to  the  refund- 
ing of  the  sum  paid  at  the  tax  sale,  either  before  the  master,  or  by  exceptions 
to  his  report,  so  as  to  call  for  the  judgment  of  the  trial  court  on  that  question. 
The  tax  title  was  set  aside  without  any  conditions  of  paying  the  taxes,  etc.: 
Held,  that  the  objection  to  the  decree  on  this  ground  came  too  late  in  this 
court,  and  was  no  ground  for  reversal. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county ;  the  Hon.  John  Burns,  Judge,  presiding. 

On  the  16th  of  March,  1871,  Thomas  S.  Dobbins  recovered 
a  judgment  in  the  circuit  court  of  Peoria  county,  against 
Henry  T.  Baldwin,  and  others.  An  execution  was  issued 
upon  this  judgment  within  the  year,  and  returned  no  property 
found.  On  the  8th  of  April,  1872,  an  alias  execution  was 
issued  on  said  judgment,  and,  on  the  17th  of  the  same  month, 
levied  by  the  sheriff  on  the  premises  in  controversy,  but  re- 
mained in  the  hands  of  the  sheriff,  without  any  action  being 
taken  under  it,  until  November  7,  1878,  when  it  was  returned 
with  the  indorsement,  "no  part  satisfied."  The  sheriff,  on 
the  16th  of  January,  1879,  sold  the  premises  in  question, 
under  a  venditioni  exponas,  sued  out  November  16,  1878,  to 
Gilbert  G.  Gibbons.  The  latter  assigned  the  certificate  of 
purchase  to  Mary  C.  Dobbins,  who  in  due  time,  to-wit,  on 
the  31st  of  May,  1880,  received  a  sheriff's  deed  for  the  prem- 
ises. Prior  to  this,  however,  to-wit,  on  the  2d  of  March, 
1878,  Kichard  A.  Culter  recovered  a  judgment  in  the  Peoria 
circuit  court,  against  said  Baldwin  and  others,  for  $2709.97, 
and  costs,  which  was  assigned,  for  value,  to  the  First  National 
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Bank  of  Peoria,  the  defendant  in  error.  An  execution  was 
issued  on  this  judgment,  April  29,  1878,  which  being  re- 
turned unsatisfied,  an  alias  execution  was  issued  on  the  31st 
of  December,  1880,  and  placed  in  the  hands  of  the  sheriff  for 
execution.  On  the  5th  of  January,  1881,  this  alias  execution 
was  levied  by  the  sheriff  on  the  premises  in  question.  There- 
upon the  bank,  together  with  others,  filed  the  present  bill, 
setting  up,  among  others,  the  foregoing  facts,  and  praying, 
among  other  things,  that  "said  venditio  rei  exponas,  said  cer- 
tificates of  purchase,  and  said  sheriff's  deeds  to  Mary  C.  Dob- 
bins, be  each  set  aside  as  to  complainant's  said  judgment," 
and  that  she  be  enjoined,  etc.  Other  matters  and  interests 
are  set  up  in  the  bill,  but  they  are  not  material  to  a  decision 
of  the  main  question  upon  which  the  case  turns,  and  need 
not,  therefore,  be  noticed.  On  the  hearing,  the  court  sus- 
tained the  title  of  the  bank,  and  entered  a  decree  accordingly, 
which  was  affirmed  on  appeal  to  the  Appellate  Court. 

Messrs.  Hopkins  &  Hammond,  for  the  plaintiffs  in  error : 

At  the  date  of  the  sale  upon  the  venditioni  exponas,  under 
the  Dobbins  judgment,  lapse  of  time  had  not  extinguished 
the  right  to  make  title  under  that  judgment,  which  should 
be  paramount  to  the  lien  of  the  junior  judgment. 

The  act  of  1872,  where  a  levy  has  been  made  within  seven 
years,  authorizes  a  sale  within  one  year  after  the  seven  years 
shall  have  expired.  Its  effect  is  to  extend  the  lien,  provided 
a  levy  has  been  made  within  the  proper  time.  That  act  is 
new  legislation,  covering  the  entire  subject  of  judgments,  etc., 
embraced  in  the  law  of  1845.  It  is  a  repeal  of  the  old  and 
an  enactment  of  new  rules  governing  the  entire  subject. 

The  statute  is  one  affecting  the  remedy,  merely,  and  not 
the  rights  of  the  parties  to  the  suit,  and  applies  to  judgments 
existing  at  the  time  of  its  adoption,  as  well  as  to  subsequent 
judgments.  It  was  in  force  when  this  levy  was  made,  and 
therefore  governs  the  rights  and  remedies  acquired  by  the  levy. 
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The  act  is  not  an  ex  post  facto  law,  (Wilson  v.  Railroad  Co. 
64  111.  546,)  and  a  retrospective  law  which  does  not  impair 
the  obligation  of  contracts,  or  partake  of  the  nature  of  ex  post 
facto  laws,  is  not  prohibited.  Satterlee  v.  Mattliewson,  2  Pet. 
380. 

The  tax  title  is  not  invalid  by  reason  of  any  insufficiency 
in  the  affidavit  of  notice,  (Laws  1872,  sees.  216-218,  p.  51,) 
and  the  purchaser  could  not  be  affected  by  subsequent  condi- 
tions imposed. 

The  court  below  erred  in  setting  aside  and  cancelling  said 
tax  deed  and  tax  title  of  Mary  C.  Dobbins,  without  requiring 
repayment  of  the  taxes  for  which  said  lots  were  sold  and 
deeded.  Phelps  v.  Harding,  87  111.  442 ;  Dicrfee  v.  Murray, 
7  Bradw.  233. 

Messrs.  Puterbaugh  &  Puterjbaugh,  for  the  defendant  in 
error : 

A  pending  levy  of  an  execution  issued  on  the  judgment 
made  during  the  existence  of  the  lien,  will  not  operate  to 
continue  the  lien  of  the  judgment  beyond  the  statutory  period 
of  seven  years.  Tenney  v.  Hemenway,  53  111.  97 ;  Cotiwell  v. 
Watkins,  71  id.  488;  Gridley  v.  Watson,  53  id.  186;  James 
v.  Wortham,  88  id.  70. 

The  statute  in  force  at  the  date  of  the  judgment  must  gov- 
ern as  to  the  extent  of  the  lien,  and  within  what  period  it 
may  be  enforced.  Beasley  v.  Spencer,  25  111.  217;  Dickson 
v.  Railroad  Co.  77  id.  331 ;  Garrison  v.  People,  87  id.  96 ; 
Hyman  v.  Bayne,  83  id.  256. 

A  statute  is  to  operate  in  future  only,  unless  it  clearly 
appears  that  it  was  the  intention  of  the  legislature  to  make 
it  retrospective ;  and  this  intention  must  be  manifested  by 
clear,  unequivocal  expressions.  Thompson  v.  Alexander,  11 
111.  54;  Betts  v.  Bond,  Breese,  223;  People  v.  Thatcher,  95 
111.  109;  People  v.  Peacock,  98  id.  172;  Garrett  v.  Wiggins, 
1  Scam.  335;    Rhinehart  v.  Schuyler,  2  Gilm.  473;    Bruce  v. 
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Schuyler,  4  id.  221;  Marsh  v.  Chesnut,  14  111.  223;  Conway 
v.  Cable,  37  id.  82. 

A  party  having  a  judgment  or  execution  which  is  a  lien  on 
property,  has  no  legal  right  to  extend  the  time  for  its  collec- 
tion, to  the  injury  of  other  creditors.  A  judgment  creditor  so 
situated  has  no  right  to  place  himself  in  a  position  that  he  can 
not  proceed  for  its  collection,  and  at  the  same  time  hold  his 
lien,  so  as  to  prevent  others  from  proceeding  to  satisfaction. 
Ross  v.  Weber,  26  111.  223;  Davidson  v.  Waldron,  31  id.  120. 

A  subsequent  statute  can  not  operate  to  change  the  rights 
of  the  parties  under  a  decree  rendered  before  the  new  act 
took  effect.     Parmelee  v.  Lawrence,  48  111.  331 ;  44  id.  405. 

The  repeal  of  a  statute  does  not  affect  rights  acquired  under 
the  repealed  statute.     Naught  v.  O'Neal,  Breese,  29. 

Independent  of  the  saving  clause  in  the  act  of  1872,  we 
further  claim  that  the  statute  of  1845,  in  force  at  the  date 
of  the  judgment,  issue  of  the  execution,  and  levy,  must  govern 
as  to  the  extent  of  the  lien,  and  within  what  period  it  may 
be  enforced.  Beasley  v.  Spencer,  25  111.  217 ;  Dickson  v.  Rail- 
road  Co.  77  id.  331 ;  Garrison  v.  People,  87  id.  96 ;  Hyman 
v.  Bayne,  83  id.  256. 

Where  a  notice  of  a  tax  sale  is  not  given  in  the  manner 
required  by  the  constitution  and  by  the  statute,  a  court  of 
chancery  will  interfere  in  behalf  of  a  party  interested  as 
owner,  or  who  is  in  possession,  to  remove  a  cloud  occasioned 
by  an  invalid  tax  sale,  under  which  title  is  claimed.  Barnard 
v.  Hoyt,  63  111.  341;  Gage  v.  Rohrbach,  56  id.  262;  Gage  v. 
Billings,  id.  268 ;  Reed  v.  Tyler,  id.  288. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  cause  was  heard  and  determined  at  the  September 
term,  1883,  of  this  court,  and  an  opinion  filed  therein  May  19, 
1884,  reversing  the  judgment  of  the  Appellate  Court  affirming 
the  decree.  A  petition  for  a  rehearing  having  been  granted 
in  the  case,  it  is  again  before  us  for  consideration. 
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With  the  construction  given  to  the  acts  of  1845  and  1872, 
as  expressed  in  the  opinion  heretofore  filed  in  this  case,  we 
are  entirely  satisfied,  and  we  therefore  simply  reproduce  so 
much  of  the  opinion  as  relates  to  that  subject,  which  is  as 
follows  : 

"The  statute  of  1845  provided  that  every  judgment  in  any 
court  of  record  'shall  be  a  lien'  on  the  lands,  tenements  and 
real  estate  of  every  person  against  whom  judgment  has  been 
or  hereafter  shall  be  obtained,  'from  the  last  day  of  the  term 
of  the  court  in  which  the  same  may  be  rendered,  for  the  period 
of  seven  years:  Provided,  that  execution  be  issued  at  any 
time  within  one  year  on  such  judgment;  and  from  and  after 
the  said  seven  years  the  same  shall  cease  to  be  a  lien  on 
any  real  estate,  as  against  bona  fide  purchasers  or  subsequent 
incumbrancers,  by  mortgage,  judgment  or  otherwise.'  Under 
this  statute,  it  was  held  that  a  levy  of  an  execution  upon  the 
lands  of  a  defendant,  made  within  seven  years,  did  not  ex- 
tend the  lien  upon  the  land  beyond  the  seven  years,  and  that 
a  purchaser  at  a  sale  made  under  such  levy,  but  after  the 
seven  years,  took  the  property  subject  to  the  rights  of  inter- 
vening purchasers  and  incumbrancers.  In  Tenney  v.  Hemen- 
wayy  53  111.  97,  the  court  said :  'If  the  levy  could  create  such 
results,  (extension  of  the  lien,)  how  long  would  it  continue  ?' 
The  same  doctrine  was  recognized  in  Conwell  v.  Watkins,  71 
111.  488,  and  James  v.  Wortham,  88  id.  69. 

"In  1872  the  statute  of  1845  was  repealed,  and  instead 
another  was  enacted,  providing,  in  section  1,  'that  a  judg- 
ment of  a  court  of  record  shall  be  a  lien  on  the  real  estate  of 
the  person  against  whom  it  is  obtained,  situated  within  the 
county  for  which  the  court  is  held,  from  the  time  the  same  is 
rendered  or  revived,  for  the  period  of  seven  years,  and  no 
longer.  *  *  *  When  execution  is  not  issued  on  a  judg- 
ment within  one  year  from  the  time  the  same  becomes  a  lien, 
it  shall  thereafter  cease  to  be  a  lien  ;  but  execution  may  issue 
on  such  judgment  at  any  time  within  seven  years,  and  shall 
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become  a  lien  on  such  real  estate  from  the  time  it  shall  be 
delivered  to  the  sheriff  to  be  executed.'  Section  6  provides 
that  no  execution  shall  issue  upon  any  judgment  after  the 
expiration  of  seven  years  from  the  time  the  same  becomes  a 
lien,  except  upon  revival  of  the  same  by  scire  facias;  but  real 
estate  levied  upon  within  said  seven  years,  may  be  sold  upon 
a  venditio  rei  exponas,  at  any  time  within  one  year  after  the 
expiration  of  said  seven  years. 

"Section  1  of  the  act  of  1872,  and  section  6  of  that  act, 
must  be  construed  together.  Considering  these  sections  to- 
gether, we  think  it  was  the  intention  of  the  legislature  to  so 
change  the  law,  that  where  a  levy  is  made  within  seven  years 
from  the  date  of  the  judgment,  a  sale  of  the  land  may  be 
made  within  one  year  after  the  end  of  the  seven  years,  upon 
a  venditio  rei  exponas,  with  the  same  effect  as  if  the  sale  had 
been  made  within  the  seven  years.  The  new  statute  covers 
the  whole  subject,  and  was  intended  to  take  the  place  of  the 
old.  By  the  old  statute,  the  judgment  did  not  become  a  lien 
at  all  unless  an  execution  was  issued  within  one  year ;  but 
when  issued  within  a  year,  the  lien  was  created,  angl  related 
back  to  the  end  of  the  term  at  which  the  judgment  was  ren- 
dered. By  the  new  statute,  the  judgment  becomes  a  lien  from 
the  day  on  which  it  is  rendered,  except  as  against  other  judg- 
ments rendered  at  the  same  term.  Before  the  passage  of  the 
new  statute,  an  execution  was  not  a  lien  upon  land  at  all, 
and  after  a  year  and  a  day,  if  no  execution  had  been  issued, 
none  could  lawfully  issue ;  but  by  the  new  statute,  where  no 
execution  is  issued  within  one  year  from  the  entry  of  judg- 
ment, the  same  ceases  to  be  a  lien.  Still  an  execution  may 
be  sued  out  at  any  time  within  seven  years,  and  in  such  case 
the  execution  becomes  a  lien  upon  land  from  the  time  it  is 
delivered  to  the  officer  to  be  executed.  How  long  does  this 
lien  last  ?  The  statute  does  not  expressly  say,  but  when  it 
is  in  that  connection  said  that  real  estate  levied  upon  within 
the  seven  years  after  judgment  becomes  a  lien  may  be  sold  at 
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any  time  within  one  year  after  the  expiration  of  said  seven 
years,  it  is  plain  this  lien  of  an  execution  was  intended  in 
such  case  to  be  kept  alive  for  that  time,  to  make  such  lien 
effective. 

"By  the  act  of  1872,  it  seems  that  a  mere  judgment,  by  its 
own  force,  becomes  a  lien  at  once,  and  from  its  date.  If  no 
execution  be  issued  within  a  year,  the  judgment  lien  ends ; 
but  if  execution  be  sued  out  after  the  expiration  of  the  first 
year,  and  within  seven  years  from  the  date  of  the  judgment, 
such  execution  becomes  a  lien  from  the  time  it  comes  to  the 
hands  of  the  sheriff  to  be  executed,  and  if  not  levied  within 
the  seven  years,  that  execution  ceases  to  be  a  lien ;  but  if 
levied  within  the  seven,  it  may  be  sold  within  one  year  after 
the  end  of  the  seven  years,  and  such  sale  will  relate  back  to 
the  levy,  and  confer  upon  the  purchaser  the  same  rights  as 
if  the  sale  had  been  made  within  the  seven  years.  It  seems 
to  follow,  that  if  execution  be  issued  within  a  year  from  the 
entry  of  judgment,  the  judgment  becomes  a  lien  for  seven 
years,  and  if  land  be  levied  upon  by  a  valid  execution  within 
the  seven  years,  it  may  be  sold  upon  a  venditio  rei  exponas, 
with  like  effect,  either  before  the  end  of  the  seven  years,  or 
at  any  time  within  one  year  after  the  end  of  the  seven  years." 

The  opinion  then  proceeded  to  dispose  of  the  case  upon  the 
hypothesis  it  was  to  be  governed  by  the  provisions  of  the  act 
of  1872,  and  not  of  1845,  which  necessarily  led  to  a  reversal  of 
the  judgment  of  the  Appellate  Court.  Had  the  provisions 
of  the  act  of  1845,  and  not  of  1872,  been  applied  to  the  case 
by  this  court,  it  would  of  course  have  led  to  an  affirmance 
instead  of  a  reversal  of  the  judgment.  It  follows,  therefore, 
the  only  question  now  to  be  considered  is,  whether  the  trial 
court,  in  applying  the  act  of  1845,  as  it  must  have  done, 
committed  an  error  for  which  the  decree  should  have  been 
reversed  by  the  Appellate  Court. 

It  is  a  part  of  the  organic  law  of  this  country,  well  under- 
stood and  recognized,  that  it  is  not  competent  for  the  legis- 
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lature  of  any  State  to  pass  an  ex  post  facto  law,  or  a  law 
impairing  the  obligation  of  a  contract ;  nor  can  the  legisla- 
ture deprive  a  citizen  of  his  property,  or  other  vested  right, 
by  mere  legislative  act.  These  limitations  upon  State  legis- 
lation are  engrafted  in  the  national  constitution,  which  is  the 
paramount  law  of  the  land.  While  the  above  general  propo- 
sitions are  readily  conceded  and  recognized  by  all,  yet  doubts 
and  difficulties  frequently  arise  in  applying  the  principles 
which  they  announce.  It  is  generally  agreed,  however,  there 
can  be  no  such  a  thing  as  a  vested  right  in  a  public  law, 
which  is  not  in  the  nature  of  a  grant, — hence,  however  bene- 
ficial an  act  of  the  legislature  may  happen  to  be  to  a  partic- 
ular person,  or  however  injuriously  its  repeal  may  affect  him, 
the  legislature  would  clearly  have  the  right  to  abrogate  it. 
Indeed,  the  legislature  has  the  undoubted  right  to  repeal  all 
legislative  acts  which  are  not  in  the  nature  of  contracts  or 
private  grants.  But  the  repeal  of  a  law  is  not  permitted,  in 
any  case,  to  affect  or  impair  rights  which  have  been  acquired 
under  it.  So  of  the  adoption  of  a  new  law, — it  can  have  no 
retrospective  operation  so  far  as  vested  rights  are  concerned. 
Yet  statutes  which  do  not  affect  vested  rights  may  be  given 
a  retrospective  operation,  and  where  such  intent  is  clear,  it 
is  the  duty  of  courts  to  give  it  effect.  Thus  the  legislature 
has  the  unquestioned  right  to  change  the  limitation  laws  of 
the  State  with  respect  to  existing  or  antecedent  causes  of 
action,  subject  to  the  qualification  the  new  or  amended  law 
mast  afford  ample  opportunity  to  enforce  them,  by  suit, 
within  the  new  limitation,  for  if  it  should  not,  it  would  in 
effect  be  to  deprive  those  having  such  existing  or  antecedent 
causes  of  action,  of  vested  rights,  under  the  pretence  of  a 
change  of  the  limitation  laws,  which  of  course  could  not  be 
done.  So,  also,  it  is  a  matter  of  every  day's  experience  for 
legislatures  to  change  the  law  of  procedure,  and  when  so 
changed,  where  there  is  no  saving  as  to  existing  litigation,  all 
rights  of  action  will  be  enforcible  under  the  new  procedure, 
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without  regard  to  whether  they  accrued  before  or  after  such 
change  in  the  law.  It  is  frequently  the  case,  however,  that 
when  an  old  law  is  repealed,  and  a  new  one  on  the  same  sub- 
ject is  adopted,  there  is  an  express  saving  in  the  repealing 
clause  as  to  existing  suits  or  litigation.  A  saving  of  this 
character  is,  in  legal  effect,  a  limitation  on  the  repealing 
clause,  and  continues  in  force  the  old  law  as  to  existing  suits 
and  proceedings.  Such  was  the  case  in  the  present  instance. 
The  change  in  the  law  of  1845,  relating  to  judgment  liens, 
etc.,  by  the  act  of  1872  was  marked  and  radical  in  several  re- 
spects, as  we  have  already  seen;  but  the  66th  section  of  the 
latter  act,  after  repealing  the  act  of  1845,  together  with  other 
acts,  declares  expressly,  "but  this  section  shall  not  be  so  con- 
strued as  to  affect  any  rights  that  may  have  accrued,  or  any 
suits  or  proceedings  that  may  be  pending,  when  this  act  shall 
take  effect."  We  think  the  manifest  object  and  effect  of  this 
provision  was  to  continue  the  old  law  in  operation  as  to  all 
existing  rights,  and  to  all  cases  where  suits  had  been  actually 
commenced.  If  this  was  not  the  intention  of  the  legislature,  we 
are  at  a  loss  to  determine  what  its  intention  was,  and  nothing 
has  been  suggested  by  counsel  for  plaintiffs  in  error  that  war- 
rants the  conclusion  that  anything  else  could  have  been  meant. 
When  the  case  was  first  before  us  for  consideration,  our 
attention  was  not  called  to  the  66th  section,  and  the  decision 
then  announced  was  made  without  any  reference  to  it, — hence 
the  conclusion  reached.  In  the  present  presentation  of  the 
case  that  section  is  called  to  our  attention,  and,  as  already 
shown,  it  becomes  an  important  factor  in  arriving  at  a  proper 
conclusion  in  it.  Giving  it  the  effect  already  indicated,  it 
follows,  notwithstanding  the  act  of  1872,  the  act  of  1845  was 
continued  in  force  as  to  the  Dobbins  judgment.  Under  that 
act  the  judgment  became  a  lien  on  the  premises  some  time 
in  April,  1871,  and  continued  until  in  April,  1878, — a  period 
of  seven  years.  Just  before  the  expiration  of  this  lien  the 
Culter  judgment  was  recovered,  and  also  became  a  lien  upon 
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the  premises,  subject  to  the  superior  lien  of  the  Dobbins  judg- 
ment. No  steps,  however,  were  taken  to  make  the  lien  of  the 
latter  judgment  available,  by  sale  of  the  premises  or  other- 
wise, until  it  expired,  leaving  the  lien  of  the  Culter  judgment 
in  full  force.  Such  being  the  case,  it  is  clear  the  Culter  judg- 
ment thereby  obtained  precedence  over  the  Dobbins  judgment. 
By  the  construction  heretofore,  given  to  the  act  of  1872, 
and  which  both  parties  to  this  controversy  concede  is  correct, 
an  execution  issued  under  that  act,  within  the  seven  years, 
is  also  made  a  lien  upon  the  land  of  the  execution  debtor, 
which  will  continue,  if  not  sooner  extinguished  by  satisfaction 
of  the  judgment,  for  one  year  beyond  the  seven  years  from 
the  date  of  the  judgment,  so  as  to  cover  the  time  allowed  for 
selling  under  a  venditioni  exponas.  To  preserve  and  extend 
this  lien  in  the  manner  stated,  the  execution  must,  of  course, 
be  levied  within  the  time  fixed  by  law  for  its  return.  By  the 
act  of  1872  it  was  the  intention  of  the  legislature  to  create 
and  preserve  a  lien  upon  the  real  estate  of  the  execution 
debtor  during  the  entire  time  in  which  the  judgment  creditor 
would  have  the  right  to  apply  the  land,  by  judicial  process,  to 
the  payment  of  the  judgment,  so  that  in  all  cases  of  contests 
between  judgment  creditors  about  the  priority  of  their  claims, 
such  contests  could  be  readily  determined  by  reference  to  the 
dates  of  their  respective  liens.  The  law  in  this  respect  has 
not  been  changed.  As  under  the  old  law,  the  creditor  having 
the  oldest  lien  is  still  preferred.  The  only  change  made  by 
the  new  law  in  this  respect  is  the  manner  in  which  these 
liens  may  be  created.  Where,  under  the  present  law,  the 
lien  of  the  judgment  is  lost  by  not  suing  out  an  execution 
within  the  year,  instead  of  being  driven  to  his  scire  facias, 
as  he  was  before,  in  order  to  obtain  a  new  lien,  he  may  now, 
at  any  time  before  the  expiration  of  the  seven  years,  sue  out 
his  execution,  which  will  become  a  lien  as  soon  as  placed  in 
the  hands  of  the  officer,  and  if  levied  within  the  lifetime  of 
the  execution  will  continue  the  lien,  as  before  stated,  for  one 
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year  after  the  expiration  of  the  seven  years,  if  the  judgment 
is  not  in  the  meantime  by  some  means  satisfied.  A  lien  thus 
obtained  will,  in  determining  priorities  between  creditors,  be 
given  the  same  effect  which  would  be  given  to  a  judgment 
recovered  on  the  same  day,  followed  by  an  execution  sued 
out  within  the  year,  but  no  other  or  different  effect. 

It  follows,  from  what  we  have  said,  that  where,  under  the 
present  law,  a  judgment  is  obtained,  but  no  execution  sued 
out  within  the  year,  so  that  the  lien  of  the  judgment  is  lost, 
and  before  any  execution  is  sued  out  on  such  judgment  a 
third  party  obtains  a  judgment,  which  becomes  a  lien  upon 
the  real  estate  of  the  judgment  debtor,  the  lien  of  the  latter 
judgment  will  have  precedence  over  a  lien  created  by  subse- 
quently suing  out  an  execution  on  the  first  judgment.  Now 
it  is  clear,  at  the  time  of  suing  out  the  venditioni  exponas  in 
this  case,  the  Dobbins  judgment  had  long  since  ceased  to  be 
a  lien  on  the  land  in  question ;  and  it  is  also  equally  clear 
the  execution  issued  on  that  judgment,  and  levied  upon  the 
land  on  the  17th  day  of  April,  1872,  created  no  lien  upon 
the  land,  for  the  act  of  1872  did  not  go  into  effect  until  the 
first  day  of  July  of  that  year.  Such  being  the  case,  it  fol- 
lows, that  in  order  to  sustain  the  title  of  plaintiffs  *in  error,  we 
must  hold,  that  notwithstanding  at  the  time  of  suing  out  the 
venditioni  exponas  they  had  neither  a  judgment  nor  execution 
lien,  nevertheless  their  title  is  superior  to  that  of  defendant  in 
error,  who,  it  is  conceded,  then  had  a  valid  and  subsisting  lien 
upon  the  land,  or  we  must  hold  that  the  act  of  1872  was  in- 
tended to  operate  retrospectively  upon  all  existing  judgments 
and  executions,  so  as  to  create  liens  where  none  existed  before. 
This  we  can  not  do.  To  so  hold  would  be  inconsistent  with 
well  established  principles.  Had  the  Dobbins  execution  been 
issued  after  the  act  of  1872  went  into  effect,  there  would  be 
some,  at  least,  apparent  force  in  the  position  of  plaintiffs  in 
error ;  but  as  it  was  not,  we  think  their  position  is  clearly 
untenable.     It  is  well  settled  by  authority  that  statutes  are 
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not  to  be  given  a  retrospective  operation  except  where  it  is 
manifest  the  legislature  intended  they  should  have  such  oper- 
ation ;  and,  as  already  shown,  it  is  not  competent  even  for 
the  legislature  to  give  such  operation  to  an  act  where  it  will 
affect  existing  or  vested  rights.  Thompson  v.  Alexander,  11 
111.  54;  Betts  v.  Bond,  Breese,  223;  People  v.  Thatcher,  95 
111.  109;  People  v.  Peacock,  98  id.  172;  Garrett  v.  Wiggins, 
1  Scam.  335 ;  Rhinehart  v.  Schuyler,  2  Gilm.  473  ;  Brace  v. 
Schuyler,  4  id.  221;  Marsh  v.  Chesnut,  14  111.  223;  Conway 
v.  Cable,  37  id.  82. 

But  outside  of  this  well  established  rule  of  construction, 
we  have  already  seen  the  repealing  clause  of  the  act  of  1872 
expressly  provided  the  repeal  of  the  act  of  1845  was  not  to 
affect  any  suits  or  proceedings  that  might  be  pending  when 
that  act  went  into  effect.  Learned  counsel,  however,  suggest 
that  the  unsatisfied  Dobbins  judgment  was  neither  a  suit  nor 
a  proceeding.  What  was  it,  then  ?  The  meaning  of  the  word 
"suit, "  in  a  legal  sense,  as  given  by  Webster,  is  :  "An  attempt 
to  gain  an  end  by  legal  process."  What  was  the  end  to  be 
attained  in  this  case  ?  Confessedly  the  debt  for  which  the 
judgment  was  obtained.  This  end  not  having  been  attained, 
it  was  still -a  suit,  though  by  reason  of  the  delay  it  subse- 
quently became  defective,  so  that  the  plaintiffs  therein  could 
not  proceed  further  in  it  without  reviving  the  judgment  by 
scire  facias.  Blackstone's  definition  of  the  word  "suit"  is, 
in  substance,  the  same  as  Webster's.  Execution  of  the  judg- 
ment we  have  always  understood  to  be  the  final  step  in  a 
suit  at  law.  Such,  at  any  rate,  are  the  teachings  of  the  horn- 
books on  the  subject. 

It  follows  from  what  we  have  said,  the  judgment  of  the 

Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  :     I  dissent  in  toto  from  this  opinion. 
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Mr.  Justice  Walker  :  I  dissent  both  from  the  reasoning 
and  conclusion  in  this  case. 

Mr.  Justice  Dickey:     I  can  not  concur  in  this  decision. 

Subsequently,  upon  a  second  application  for  a  rehearing, 
the  following  additional  opinion  was  filed : 

Per  Curiam  :  It  is  well  settled  that  upon  a  bill  filed  by  the 
owner  of  land  against  a  purchaser  at  a  tax  sale,  to  set  aside 
a  tax  deed  as  a  cloud  upon  the  title  of  the  former,  the  latter 
will,  as  a  condition  of  equitable  relief,  be  required  to  refund 
to  the  purchaser  all  taxes,  interest,  costs,  etc.,  for  which  the 
owner  was  liable,  and  which  were  discharged  by  the  tax  pur- 
chase. Whether  the  same  conditions  will  be  imposed  upon 
a  judgment  creditor  of  the  owner  of  the  land,  upon  a  bill  filed 
for  a  like  purpose  by  such  judgment  creditor  against  a  remote 
assignee  of  the  tax  purchaser,  as  is  the  case  here,  we  do  not, 
in  the  view  we  take  of  the  case,  deem  it  necessary  to  deter- 
mine. While  the  complainant  in  this  case  offers  to  refund 
the  taxes,  etc.,  if  legally  bound  to  do  so,  yet  it  does  not  appear 
that  Mrs.  Dobbins  interposed  any  claim  to  such  taxes,  etc., 
but  in  her  pleadings  insisted  upon  the  sufficiency  of  the  tax 
title,  which  is  clearly  defective.  The  cause  was  referred  to 
the  master  to  report  upon  the  rights  of  the  parties  generally. 
The  master  prepared  and  filed  an  elaborate  report,  passing 
upon  the  rights  of  the  several  parties,  and  among  other  things 
found  the  tax  title  invalid,  but  as  to  the  taxes  themselves 
the  report  was  silent.  Numerous  exceptions  were  filed  to  the 
report  by  Mrs.  Dobbins,  but  none  of  them  assail  it  on  the 
ground  now  urged.  We  think,  in  any  view,  she  should  have 
interposed  her  claim  before  the  master,  or  at  any  rate  sbould 
have  excepted  to  the  master's  report  on  that  ground,  which 
would  have  necessitated  a  ruling  of  the  trial  court  on  that 
question.  She  ought  not,  under  the  circumstances,'  to  be 
permitted  to  raise  this  question  for  the  first  time  in  a  court 
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of  review,  as  is  sought  to  be  done.  Had  she  insisted  on  this 
right  in  the  court  below,  it  would  have  afforded  the  com- 
plainant an  opportunity  to  have  paid  the  small  amount  of 
taxes,  rather  than  incur  the  vexation  and  expense  of  pro- 
tracted litigation. 

The  petition  is  overruled.  „  7       .       ,     .   , 

*■  Rehearing  dented. 

Mr.  Justice  Scott  :     I  do  not  concur  in  this  opinion. 


Wilson  J.  Hunter  et  al. 

v. 

Elizabeth  A.  Dennis  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  Tkust — widow  of  mortgagor — paying  the  debt  and  receiving  the 
legal  title — bill  to  redeem  by  the  heirs.  Where  a  party  conveys  land  as  a 
security  for  a  loan,  and  after  his  death  his  widow  pays  the  debt  and  takes  a 
deed  for  the  land  to  herself,  she  will  hold  the  title  as  a  trustee  for  the  heirs 
of  her  husband,  and  they  may  maintain  a  bill  to  redeem,  and  for  an  account. 

2.  Limitations — whether  possession  is  adverse.  The  owner  of  land 
conveyed  the  same  to  secure  a  loan  of  money,  and  after  his  death  his  widow 
paid  the  debt  and  took  a  conveyance  to  herself,  and  inventoried  the  land  as 
that  of  her  husband,  and  she  and  the  only  heir  occupied  the  same  as  a  home- 
stead, she  having  a  dower  and  homestead  right  in  the  premises.  It  was  held, 
that  the  widow's  possession  was  not  adverse  as  against  the  heir,  and  that 
laches  is  not  imputable  in  such  a  case. 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Mr.  R.  N.  Botsford,  for  the  appellants : 

The  dismissal  of  the  original  bill  was  clearly  erroneous,  as 
there  was  no  dispute  as  to  the  material  allegations  of  the  bill. 
The  record  shows  a  clear  case  of  trust,  and  the  cause  should 
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have  been  referred  to  the  master  to  state  the  account.  Sallee 
v.  Morgan,  67  111.  376;  Moss  v.  McCall,  75  id.  191 ;  Daly  v. 
Catholic  Church,  97  id.  17;  Koon  v.  Hollingswortli,  id.  52. 

The  possession  of  Mrs.  Dennis  was  not  adverse,  under  the 
circumstances  of  this  case. 

Mr.  Frank  Crosby,  and  Mr.  Edward  C.  Lovell,  for  the 

appellees: 

Equity  follows  the  law  in  the  analogy  of  the  application  of 
the  Statute  of  Limitations.  Kane  County  v.  Herrington,  50 
111.  329. 

Amanda  Hunter  being  an  infant  at  the  time  of  her  father's 
death,  the  Statute  of  Limitations,  so  far  as  this  disability  is 
concerned,  became  a  bar  at  the  expiration  of  twenty  years 
from  her  attaining  her  majority,  to-wit,  in  1875, — seven  years 
before  the  filing  of  the  original  bill.  Stevenson  v.  West/all, 
18  111.  209. 

The  fact  that  Amanda  Hunter  was  married  in  185-1,  being 
still  an  infant,  would  not  prevent  the  bar  of  the  statute.  It 
is  a  familiar  principle,  that  when  the  statute  has  once  begun 
to  run,  successive  or  cumulative  disabilities  do  not  remove 
the  bar.  There  can  be  no  "tacking"  of  disabilities.  Angell 
and  Ames  on  Limitations,  (3d  ed.)  490,  491 ;  Keil  v.  Healey, 
84  111.  104. 

The  appellee,  Elizabeth  A.  Dennis,  at  the  death  of  her 
husband,  was  entitled  to  the  possession  of  the  premises  until 
assignment  of  dower  to  her,  as  was  the  case  in  Strawn  v. 
Strawn's  Heirs,  50  111.  258. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  in  the  Kane  county  circuit 
court,  on  April  17,  1882,  by  the  legal  heirs  of  George  Dennis, 
deceased,  to  have  a  certain  deed  from  George  Dennis  to  one 
Black  declared  a  mortgage,  and  for  an  accounting,  and  a 
partition  of  the  premises  described  in  the  deed.     Elizabeth 
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A.  Dennis,  the  widow  of  James   Dennis,   and  others,  were 
made  defendants,  the  bill  setting  out  that  after  the  death  of 
James  Dennis,  the  widow,  Elizabeth  A.,  paid  the  mortgage 
debt  to  Black,  and  he  made  to  her  a  deed  of  the  premises ; 
that  upon  that  deed,  in  an  action  of  ejectment,  she  had  re- 
covered a  judgment  for  the  possession  of  the  premises, — and 
the  bill  asked  for  an  injunction  to  restrain  proceedings  under 
that  judgment.     Elizabeth  A.  Dennis  answered,  admitting, 
substantially,  the  allegations  of  the  bill,  and  setting  up  the 
Statute  of  Limitations.     She  also  filed  her  cross-bill,  setting 
up  her  widow's  award,  divers  matters  of  account,  and  asking 
that  an  account  be  taken,  and  the  amount  found  due  her  be 
declared  a  lien  on  the  premises.     Upon  final  hearing,  the 
circuit  court  dismissed  both  the  original  and  cross-bills,  for 
want  of  equity.     The  complainants  in  the  original  bill  appeal. 
The  undisputed  facts  are,  that  George  Dennis,  at  the  time 
of  his  death,  was  the  equitable  owner  of  the  premises  in  ques- 
tion ;    that  he  had  made  a  loan  of  money  from  Black,  and 
secured  the  loan  by  an  absolute  conveyance  of  the  premises 
to  Black ;   that  after  the  death  of  Dennis,  his  widow,  Eliza- 
beth A.  Dennis,  paid  the  loan  to  Black  with  means  of  her 
own,  and  received  from  him  a  reconveyance  of  the  premises, 
by  deed  dated  April  1,  1854;  that  at  the  time  this  was  done, 
the   only  child  of    George   Dennis  was   a  minor  daughter, 
Amanda ;  that  she  married  Wilson  J.  Hunter,  on  November 
22,  1854,  she  being  at  that  time  seventeen  years  of  age,  and 
lived  with  him  until  her  death,  November  10,  1880;  that  she 
died  intestate,  leaving  surviving  her,  as  her  sole  heirs,  the 
five  children  who  are  parties  complainant ;    that  during  all 
this  time  the  premises  were  jointly  occupied  as  a  home  by 
the  widow  of  Dennis,  and  the  daughter  and  Hunter,  until  the 
death  of  Amanda,  and  ever  since  then,  to  the  filing  of  the 
bill,  Hunter  and  his  five  children,  except  the  oldest  one,  have 
so  occupied  them,  all  residing  together  as  one  family.     Eliza- 
beth A.  Dennis  was  administratrix,  together  with  C.  H.  Mor- 
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gan,  administrator,  of  the  estate  of  George  Dennis,  deceased. 
In  the  inventory  of  the  property  of  the  estate,  filed  with  the 
probate  court,  and  signed  by  her,  as  administratrix,  these 
premises  are  inventoried  as  real  estate,  the  property  of  George 
Dennis,  deceased,  which  had  been  deeded  to  Lyman  Black  to 
secure  money  loaned.  In  the  report  of  the  administrator, 
C.  H.  Morgan,  signed  by  him,  it  is  stated  the  estate  is  fully 
settled,  that  the  equitable  interest  in  said  real  estate  was 
preserved  by  the  payment  by  Mrs.  Dennis  of  about  $700 
upon  the  bond,  and  that  a  deed  for  the  premises  had  been 
given  directly  to  Elizabeth  A.  Dennis,  widow  of  said  George 
Dennis. 

Clearly,  upon  the  facts,  Elizabeth  A.  Dennis  held  the  title 
to  the  property,  under  her  deed,  but  as  a  trustee  in  trust  for 
the  heirs  of  George  Dennis,  and  we  perceive  no  reason  why 
the  bill  should  have  been  dismissed.  It  being  the  case  of  a 
trust,  and  all  the  parties  living  together  upon  the  premises, 
occupying  them  as  a  home,  the  Statute  of  Limitations  was 
inapplicable.  There  was.  nothing  of  adverse  possession.  The 
widow  had  a  dower  right  and  homestead  right  in  the  premises. 
Her  dower  had  not  been  assigned.  Laches  is  not  imputable 
in  such  a  case.  [Wilson  v.  Byers,  77  111.  76;  Musham  v. 
Musham,  87  id.  80.)  Instead  of  dismissing  the  bill,  there 
should  have  been  a  reference  to  the  master  to  take  and  state 
an  account  between  the  parties. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Decree  reversed. 
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Svllabus: 


John  J.  Lochenmeyer  et  al. 

v. 

William  Fogarty  et  al. 

Filed  at  Springfield  June  11,  1884. 

1.  Payment — to  whom  it  must  be  made  in  order  to  operate  as  an  extin- 
guishment of  the  debt.  In  order  that  the  payment  of  a  note  shall  operate  as 
an  extinguishment  of  the  debt,  it  must  be  to  a  person  authorized  to  receive  it. 
A  payment  to  a  mere  custodian,  when  the  debtor  knows  the  money  secured 
by  the  note  belongs  to  another,  will  not  discharge  the  same,  nor  will  the 
payment  of  the  same  to  an  attorney  once  having  authority  to  receive  payment, 
after  his  authority  has  been  revoked  by  the  death  of  the  owner. 

2.  So  if  the  maker  of  a  note  made  payable  to  a  guardian,  for  the  benefit 
of  his  ward,  which  is  left  with  an  attorney  by  the  guardian  for  safe  keeping, 
after  the  death  of  the  guardian  pays  the  same  to  the  attorney,  by  giving  his 
other  notes  payable  to  the  attorney,  which  are  indorsed  and  sold  by  the  latter 
before  maturity,  and  afterward  paid,  such  payment  will  not  be  treated  as  a 
discharge  of  the  original  debt,  and  the  maker  may,  notwithstanding,  be  re- 
quired to  pay  the  same  again. 

3.  Attorney  at  law — collection  of  debts— revocation  of  authority  by 
death  of  client.  The  authority  of  an  attorney  at  law  to  collect  a  note  placed 
in  his  hands  by  a  client,  is  revoked  by  the  death  of  the  latter. 

4.  Same — in  what  payment  may  be  received.  In  the  absence  of  special 
authority,  an  attorney  can  receive  payment  of  his  client's  note  only  in  money. 
He  can  not  accept  other  notes  of  the  maker  made  payable  to  himself,  and  if 
he  does,  it  will  be  no  payment,  unless  ratified  by  the  client. 

5.  Subrogation — in  favor  of  surety  paying  for  his  principal.  A  surety, 
or  one  standing  in  that  situation,  who  is  compelled  to  pay  the  debt  of  the 
principal,  will  in  equity  be  entitled  to  be  subrogated  to  all  the  rights  and 
equities  of  the  creditor  as  to  any  fund,  lien  or  equity  which  the  creditor  may 
have  against  any  other  person  or  property  on  account  of  the  debt.  The  equi- 
ties of  the  surety  extend  to  all  the  rights  of  the  creditor  respecting  the  debt 
which  the  surety  pays. 

6.  Administration  op  estates — liability  of  executor  for  money  re- 
ported, but  never  received.  A  guardian  sold  land  of  his  ward,  and  received 
part  payment  in  money,  and  notes  for  the  balance,  secured  by  mortgage  and 
personal  security,  all  of  which  he  left  in  the  hands  of  his  attorney,  where 
they  remained  until  after  his  death.  The  attorney,  without  authority,  sur- 
rendered the  notes  to  the  maker,  taking  others  payable  to  himself,  which  he 
sold  and  assigned  before  their  maturity,  appropriating  the  proceeds  to  his 
own  use.     He,  as  attorney  for  the  executor  of  the  guardian's  estate,  procured 
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the  executor  to  report  to  the  county  court  his  receipt  of  the  money  and  the 
proceeds  of  the  notes  originally  taken,  and  after  his  own  appointment  as 
guardian  of  the  same  ward,  filed  his  claim  against  the  estate  of  his  prede- 
cessor, and  obtained  judgment  for  the  amount  reported  as  in  the  hands  of 
the  executor,  and  thereupon  receipted  for  the  same  as  paid  to  him.  The 
executor's  final  account  showed  such  payment  to  the  second  guardian,  and 
was  approved  by  the  court:  Held,  that  the  record  showed  no  liability  against 
the  executor,  and  that  if  parol  evidence  was  admitted  to  charge  the  estate, 
in  opposition  to  what  the  record  thus  showed,  by  proving  the  executor  paid 
nothing  in  fact  to  such  second  guardian,  it  was  proper  also  to  show  by  parol 
that  the  executor  never  received  any  of  the  money  or  proceeds  of  the  notes. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Logan 
county ;  the  Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  a  bill  filed  by  William  Fogarty,  to  compel  pay- 
ment by  appellants,  Lochenmeyer,  George  Stoll  and  John 
Cutlip,  and  Ezekiel  French,  executor  of  the  estate  of  Jacob 
Hammon,  deceased,  of  the  amount  that  Fogarty  was  com- 
pelled to  pay  as  surety  upon  the  guardian  bond  of  Edward 
Lynch,  to  Joseph  Eeam,  his  successor  as  such  guardian,  and 
•  also  to  compel  French  to  account  for  money  received  by  him, 
which,  it  was  alleged,  belonged  to  the  ward. 

The  facts  of  the  case,  in  brief,  are  substantially  these: 
On  April  18,  1864,  Jacob  Hammon  was  appointed  guardian 
of  Edward  Applegate,  who  was  the  owner  of  certain  lands. 
On  February  12,  1875,  under  an  order  of  the  county  court, 
Hammon,  as  such  guardian,  sold  a  part  of  the  land  to  appel- 
lant John  J.  Lochenmeyer,  for  the  sum  of  $2366.55,  and 
received  in  cash  $762.48,  (the  first  payment,)  and  took  two 
promissory  notes  from  him,  with  George  Stoll  as  surety,  dated 
February  15,  1875,  each  for  $749.71,  payable  in  one  and  two 
years  from  the  date  thereof.  Another  part  of  the  land  was 
sold  to  John  Cutlip  for  $152.40,  of  which  $52.40  was  paid  in 
cash,  and  a  note  given  for  the  balance.  These  notes  were  all 
payable  on  their  face  to  Jacob  Hammon,  guardian,  etc.,  and 
were  secured  by  mortgage  on  the  lands  sold.     At  the  sale  all 
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the  moneys  paid  and  the  notes  given  were  placed  in  the  hands 
of  Edward  Lynch,  the  attorney  of  the  guardian.  On  Novem- 
ber 30,  1875,  and  before  the  maturity  of  any  of  the  notes, 
Hammon  died,  leaving  them  still  in  the  hands  of  Lynch.  On 
December  22  Lynch  was  appointed  guardian  of  the  minor,  on 
condition  that  he  give  bond,  with  security,  in  the  sum  of 
$4000,  but  he  did  not  qualify  by  giving  bond  until  June  11, 
1877.  On  December  25,  1875,  Ezekiel  French  qualified  as 
executor  of  the  will  of  Jacob  Hammon,  deceased,  Lynch  being 
his  legal  adviser  and  attorney  in  the  management  of  the 
estate,  and  transacted  the  business  of  the  estate.  On  Feb- 
ruary 14,  1876,  at  the  maturity  of  the  Cutlip  note,  and  the 
first  maturing  of  the  Lochenmeyer  and  Stoll  notes,  Cutlip 
went  to  the  office  of  Lynch  and  took  up  the  note  he  had  given 
to  the  guardian,  giving  a  new  note  in  its  place.  On  the  same 
day  Lochenmeyer  and  Stoll  went  to  Lynch's  office  and  took 
up  the  two  notes  executed  by  them  to  Hammon,  and  executed 
other  and  smaller  notes,  payable  to  Lynch,  for  the  full  amount 
of  the  two  notes  of  $749.71,  and  at  the  same  time  Lochen- 
meyer executed  a  mortgage  to  Lynch  on  the  premises  in  ques- 
tion, which  was  never  recorded.  These  notes  were  transferred 
by  Lynch  before  their  maturity,  and  were  afterward  paid  by 
the  makers  to  the  holders.  On  July  22,  1876,  French,  as 
executor,  filed  an  inventory  in  the  county  court,  showing 
$1432.86  on  hand  at  the  time  of  the  decease  of  his  testator, 
and  the  two  notes  of  Lochenmeyer  and  Stoll,  of  $749.71  each, 
and  the  Cutlip  notes ;  and  on  June  28,  1877,  reported  to  the 
county  court  the  collection  of  these  notes.  On  the  same  day 
Lynch  filed  a  claim  for  the  amount  of  money  in  the  executor's 
hands  and  the  collection  proceeds  of  the  notes,  amounting 
to  $3554.66,  which  claim  was  allowed  by  the  county  court. 
Lynch  thereupon  receipted  to  French  for  $3138.14,  leaving  a 
deficiency  of  $416.52,  which  Lynch  afterward  collected  by 
taking  a  note  from  the  surety  of  Hammon.  On  June  11,  1877, 
Lynch  gave  bond  as  guardian,  with  one  Thompson  and  Wil- 
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liam  Fogarty  as  his  sureties.  On  June  29,  1877,  Lynch  filed 
in  the  county  court  his  report  as  guardian,  showing  that  he 
received  from  French,  the  executor,  the  $3138.14,  and  that 
there  was  a  balance  due  from  Hammon's  estate  of  $416.52, 
which  report  was  approved  by  that  court  February  26,  1878. 
On  April  18,  1878,  Lynch  filed  another  report,  showing  a 
balance  in  hand  belonging  to  his  ward,  of  $3644.43,  which 
was  approved  on  the  same  day,  and  he  was  ordered  to  pay 
this  amount  over  to  Keam,  his  successor,  he  having  been  re- 
moved for  failure  to  give  additional  security  on  his  bond.  On 
September  24,  1877,  French  released  the  mortgage  given  by 
Lochenmeyer.  Lynch  failing  to  pay  over  to  his  successor, 
suit  was  brought  on  his  bond  for  the  amount  thus  appearing 
in  his  hands,  and  a  judgment  obtained,  which  Fogarty  paid, 
and  filed  this  bill.  On  the  hearing  the  court  dismissed  the 
bill  as  to  French,  the  executor  of  Hammon's  estate,  rendered 
a  decree  there  was  due  on  the  note  given  by  Cutlip  to  Ham- 
mon  the  sum  of  $175.80,  and  that  there  was  due  on  the  two 
notes  given  by  Lochenmeyer  and  Stoll  to  Hammon,  $2636.36, 
and  that  they  pay  those  sums  to  the  complainant,  with  six 
per  cent  interest,  and  awarded  executions  therefor,  and  further 
provided  that  if  these  sums  were  not  paid  within  twenty  days, 
the  master  should  sell  the  mortgaged  premises.  Lochen- 
meyer and  Stoll  and  Cutlip  prayed  and  perfected  an  appeal 
to  the  Appellate  Court,  where  the  decree  was  affirmed,  and 
they  bring  the  case  to  this  court  by  their  further  appeal,  and 
Fogarty  also  appealed  from  the  decree  dismissing  the  bill  as 
to  French. 

Mr.  Thomas  F.  Tipton,  for  the  appellants  Lochenmeyer  and 
Cutlip : 

On  the  death  of  Hammon  the  legal  title  to  the  notes  be- 
came vested  in  French,  the  executor.  Lave  v.  Thompson,  43 
N.  H.  320 ;  Shield  v.  Helds,  34  id.  407 ;  Davis  v.  Boylston, 
9  Mass.  337 ;    Clapp  v.  Stoughton,  10  Pick.  463 ;    Bucket  v. 
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Buckingham,  18  Conn.  110;  Ilooveback  v.  Lord,  4  id.  337; 
Ladd  v.  Wiggins,  35  N.  H.  421. 

Lynch,  being  the  attorney  for  the  executor  of  the  will  of 
Hammon,  had  authority,  as  such,  to  collect  the  notes,  and  the 
executor  afterward  ratified  the  acts  of  his  attorney. 

Lynch,  French,  Eeam  and  Fogarty  are  each  estopped  from 
setting  up  the  fact,  if  a  fact,  as  against  appellants,  that  the 
notes  were  not  fully  paid.  The  judgments  of  the  county 
court  finding  the  money  due  on  the  notes  to  be  in  the  hands 
of  French,  and  paid  over  by  him  to  Lynch,  are  conclusive  in 
a  collateral  proceeding.  Buckmasterv.  Carlin,  3  Scam.  104; 
Rockwell  v.  Jones,  21  111.  279;  Chesnut  v.  Marsh,  12  id.  173; 
Weiner  v.  Heintz,  IT  id.  259  ;  Horton  v.  Critchfield,  18  id.  133. 

The  court  having  jurisdiction  to  approve  of  the  report  of 
French  as  executor,  and  the  allowance  of  the  claim  of  Lynch 
as  guardian,  its  judgment  is  conclusive  in  this  collateral  pro- 
ceeding. Young  v.  Lorain,  11  111.  624 ;  Fitzgibbon  v.  Lake, 
29  id.  165;  Hobson  v.  Ewan,  62  id.  146;  Stowe  v.  Kimball, 
28  id.  93;  Pensoneau  v.  Heinrich,  54  id.  271. 

Fogarty,  being  surety  for  Lynch,  stands  in  no  better  posi- 
tion than  Lynch.  Dillingham  v.  Jenkins,  7  S.  &  M.  479 ; 
McCabe  v.  llaney,  32  Ind.  309. 

The  order  on  Lynch  to  pay  over  this  money  was  conclusive 
on  him  and  his  sureties.     Amnion  v.  People,  11  111.  6. 

A  party  for  whose  benefit  the  doctrine  of  subrogation  is 
exercised,  can  acquire  no  greater  rights  than  those  for  whom 
he  is  substituted.  Alliance  Co.  v.  Louisiana  Ins.  Co.  8  La.  1 ; 
Simpson  v.  Thompson,  3  App.  Cas.  (Eng.  L.)  279 ;  Huston  v. 
Bank,  25  Ala.  256 ;  Brown  v.  Long,  4  id.  50 ;  Brandt  on 
Suretyship,  sec.  276 ;   Sheldon  on  Subrogation,  sec.  44. 

Subrogation  is  purely  an  equitable  right,  and  ought  to  be 
denied  in  all  cases  where  its  exercise  would  produce  injustice. 
McGinnis'  Appeal,  4  Harr.  448 ;  Lloyd  v.  Galbraith,  8  Casey, 
103 ;  Zigler  v.  Long,  2  Wat.  206 ;  Hancock  v.  Steen,  2  Miles, 
273. 
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Subrogation  will  never  be  allowed  unless  the  party  apply- 
ing for  it  has  greater  equity  than  the  party  opposing  it.  Neff 
v.  Miller,  8  Barr,  351 ;  Hines  v.  Heller,  3  W.  &  S.  401 ;  In  re 
McG'dl,  6  Barr,  504;  McCormick's  Admr.  v.  Irwin,  11  Casey, 
117 ;  Dent  v.  Wait,  8  W.  Va.  47 ;  Eaton  v.  Hasty,  6  Neb.  425. 

A  surety  will  not  be  subrogated  to  the  rights  and  liens  of 
the  creditor,  so  as  to  defeat  the  interest  acquired  and  held  by 
a  third  person,  when  that  interest,  though  subordinate  to  that 
of  the  creditor,  is  prior  in  date  to  the  undertaking  of  the 
surety.  Patterson  v.  Pope,  5  Dana,  241 ;  Bank  v.  Sherley, 
12  Bush,  304. 

The  right  of  subrogation,  and  the  equitable  assignment  of 
the  claim  of  the  creditor  against  the  principal  debtor,  relate 
to  the  date  of  the  suretyship  against  the  principal  debtor  and 
those  claiming  under  him.     Mc Arthur  v.  Martin,  23  Minn.  74. 

The  liability  of  Lynch  and  his  sureties  by  his  guardian's 
bond  was  not  restricted  to  matters  occurring  after  the  exe- 
cution of  the  bond,  but  he  and  his  sureties,  appellee  and 
Thompson,  became  responsible  to  the  ward,  or  any  succeed- 
ing guardian  of  the  ward,  for  all  moneys,  etc.,  that  came  to 
the  hands  or  possession  of  the  guardian,  whether  before  or 
after  the  execution  of  the  bond ;  and  neither  he  nor  his  sure- 
ties will  be  permitted  to  show  that  he  squandered  the  money 
before  the  execution  of  the  bond.  Fogarly  v.  Ream,  100  111. 
366  ;  Roper  v.  Sangamon  Lodge,  91  id.  518  ;  Cowley  v.  People, 
95  id.  625;  Pinkstaff  v.  People,  59  id.  148;  Commissioners  v. 
Maryandt,  2  Bev.  228  ;  Stoval  v.  Banks,  10  Wall.  583  ;  United 
States  v.  Girault,  11  How.  27;  Morely  v.  Town  of  Metamora, 
78  111.  394;  Ream  v.  Lynch,  7  Bradw.  161. 

A  party  to  a  judgment  will  not  be  permitted  to  contradict 
the  record,  nor  be  allowed  to  show  that  the  judgment  was 
without  consideration.  Bigelow  on  Estoppel,  19,  45;  Lane 
v.  Bommelman,  17  111.  97 ;  Wilson  v.  Heintz,  id.  259 ;  Goudy 
v.  Hall,  30  id.  116;  Elston  v.  Chicago,  40  id.  514. 

37—112  III. 
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Messrs.  Blinn  &  Hoblett,  for  the  appellee  French : 

The  record  shows  that  if  French  ever  had  any  of  this 
money,  he  has  properly  accounted  for  it. 

Fogarty,  to  make  out  his  case,  is  compelled  to  go  behind 
the  records.  He  has  proved  not  only  that  French  never  paid 
Lynch  the  amount  of  the  receipt,  or  any  part  of  it,  but  also 
that  French  never  had  received  this  money. 

There  is  no  principle  governing  the  law  of  estoppel  that  is 
more  certain  and  well  denned  than  that  there  is  no  estoppel 
if  the  truth  appears.  Bigelow  on  Estoppel,  293 ;  Comyn's 
Digest,  2 ;  Sinclair  v.  Jackson,  8  Cow.  585. 

An  estoppel  can  never  be  invoked  by  one  who  has  procured 
the  false  recitals  or  the  act  done.  Heffner  v.  Vandolah,  57 
HI.  520 ;  First  Nat.  Bank  v.  Bicker,  71  id.  441 ;  Preston  v. 
Mann,  25  Conn.  118. 

Messrs.  Beach  &  Hodnett,  for  William  Fogarty  s 

Payment  to  the  former  guardian  is  no  payment.  Holmes 
v.  Field,  12  111.  424. 

A  party  making  payment  is  bound  to  know  that  the  person 
to  whom  he  pays  is  authorized  to  receive  it.  Holmes  v.  Field, 
12  111.  425;  People  v.  Smith,  43  id.  220;  Triplet*  v.  Scott,  12 
id.  137;  Hodson  v.  McConnell,  id.  170;  People  v.  Deams, 
92  id.  192;  Greenhood  v.  Keator,  9  Bradw.  183;  Sanders  v. 
Norton,  4  T.  B.  Mon.  464 ;  Lewis  v.  Ingersoll,  3  Abb.  55 ; 
1  Keyes,  (N.  Y.)  347 ;  Day  v.  Boyd,  6  Heisk.  458 ;  Watts  v. 
Kinney,  3  Leigh,  (Va.)  272. 

Fogarty  became  subrogated  to  the  rights  of  Beam,  as 
against  Lochenmeyer,  Stoll  and  Cutlip,  and  French  and  his 
sureties.  Fogarty  v.  Beam,  100  111.  366  ;  Crawford  v.  Bicheson, 
94  id.  165;  City  of  Keokuk  v.  Love,  31  Iowa,  119;  Bunting 
v.  Bicks,  2  Dev.  &  Bat.  Eq.  130 ;  32  Am.  Dec.  699 ;  Green  v. 
Crockett,  2  Dev.  &  Bat.  Eq.  230 ;  Lowe  v.  Newbold,  4  Jones' 
Eq.  212. 
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The  receipt  given  by  Lynch  to  French  was  no  payment. 
Patterson  v.  Inhabitants  of  Freehold,  38  N.  J.  L.  255;  Brandt 
on  Suretyship  and  Guaranty,  sec.  468,  page  606. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  William  Fogarty, 
against  appellants,  and  Ezekiel  French,  to  require  appellants 
to  pay  certain  notes  which  were  given  by  them,  payable  to 
Jacob  Hammon,  guardian  of  Edward  Applegate,  and  also  to 
compel  French  to  account  for  certain  moneys  belonging  to  the 
ward,  alleged  to  have  been  received  by  him  as  executor  of 
the  estate  of  Jacob  Hammon,  deceased.  On  the  hearing,  the 
court  rendered  a  decree  against  appellants,  as  prayed  for  in 
the  bill,  but  dismissed  the  bill  as  to  French. 

The  facts  out  of  which  this  litigation  arose  are  substan- 
tially as  follows:  On  the  18th  day  of  April,  1864,  Jacob 
Hammon  was  appointed  guardian  of  Edward  Applegate  by 
the  county  court  of  Logan  county.  The  minor  owned  a  cer- 
tain tract  of  land  in  Logan  county,  which  the  guardian  sold, 
under  a  decree  of  court,  February  15,  1875,  which  authorized 
the  sale.  The  land  brought  at  the  sale  $2414.30.  A  part 
was  sold  to  John  Cutlip  for  $152.40,  who  paid  in  cash  $52.40, 
and  gave  his  promissory  note  for  $100,  payable  to  Jacob 
Hammon,  guardian,  due  in  one  year.  The  balance  of  the 
land  was  sold  to  John  L.  Lochenmeyer  for  $2261.90.  He 
paid  down  $762.48,  and  gave  his  two  promissory  notes,  for 
$749.71  each,  due  in  one  and  two  years,  with  ten  per  cent 
interest.  George  Stoll  signed  the  notes  as  surety,  and  a 
mortgage  was  also  given  on  the  premises  to  secure  the  pay- 
ment of  the  purchase  money.  At  the  sale,  the  money  and 
notes  passed  into  the  hands  of  Edmund  Lynch,  who  was  the 
attorney  of  the  guardian  in  obtaining  a  decree  to  sell  the 
land.  Jacob  Hammon  died  November  30,  1875,  testate,  and 
Ezekiel  French  was  named  as  executor  in  his  will,  and  quali' 


5S0  LOCHENMEYER  et  al.  V.  FOGARTY  et  ol. 

Opinion  of  the  Court. 

fied  as  such.  On  or  about  the  14th  day  of  February,  1876, 
Outlip  called  on  Lynch,  and  satisfied  the  note  he  had  given 
Hainmon,  guardian  of  Applegate.  On  the  same  day,  Loch- 
enmeyer  and  Stoll  went  to  Lynch's  office  and  took  up  the 
two  notes  of  $749.71  each,  and  gave  in  their  place  smaller 
notes  for  the  full  amount  of  the  indebtedness,  all  payable  to 
the  order  of  Lynch.  These  notes  were  indorsed  and  sold  by 
Lynch  before  maturity,  and  after  they  became  due  they  were 
all  paid  by  the  makers.  On  the  22d  of  December,  1875,  an 
order  was  made  in  the  county  court  of  Logan  county  appoint- 
ing Lynch  guardian  of  Edward  Applegate,  upon  filing  bond 
in  a  certain  amount,  with  certain  persons  named  in  the  order, 
as  sureties.  No  bond  was,  however,  filed  until  June  11,  1S77, 
when  Lynch  filed  a  bond,  with  complainant  as  surety,  and 
entered  upon  the  discharge  of  his  duties  as  guardian.  Under 
the  advice  of  Lynch,  French,  as  executor  of  the  estate  of 
Hammon,  filed  a  report  in  the  county  court,  charging  him- 
self with  the  entire  proceeds  of  the  sale  of  the  minor's  land. 
Lynch  then  recovered  a  judgment  against  French,  executor, 
for  the  amount,  receipted  the  judgment,  and  charged  himself, 
as  guardian,  with  the  amount.  No  money  was,  however,  paid 
over  by  Lynch  to  French,  or  from  French  to  Lynch,  but  Lynch 
had  squandered  the  money  long  before  French  qualified  as 
executor  of  Hammon's  estate.  Subsequently,  failing  to  give 
additional  security  on  his  bond,  as  he  was  ordered  to  do  by 
the  county  court,  Lynch  was  removed,  and  Joseph  Ream  was 
appointed  guardian  of  the  minor.  Ream  sued  Lynch  and 
Fogarty  on  their  official  bond,  to  recover  the  money  Lynch 
had  reported  as  coming  into  his  hands  as  guardian  of  Apple- 
gate,  and  which  had  been  squandered  by  Lynch,  and  such 
proceedings  were  had  that  Fogarty,  the  surety  of  Lynch, 
was  compelled  to  pay  Ream  the  money  Lynch  had  received 
belonging  to  Applegate.  Fogarty,  having  paid  the  amount, 
filed  this  bill  to  be  subrogated  to  all  the  rights  of  Ream  and 
Applegate,  against  appellants  and  French. 
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It  is  a  fact  concerning  which  there  is  no  controversy,  that 
Lochenmeyer  took  up  the  two  notes  which  were  given  for  the 
land  secured  by  mortgage,  and  gave  his  own  notes,  signed  by 
himself  and  Stoll,  payable  to  the  order  of  Lynch,  which  he 
subsequently  paid  to  the  persons  who  had  purchased  the  notes 
of  Lynch.  But  the  question  arises,  whether  this  constituted 
a  payment  of  the  indebtedness  for  which  notes  had  been  given 
payable  to  Jacob  Hammon,  guardian  of  Edward  Applegate. 
It  will  be  remembered  that  these  notes  were  lifted  on  Febru- 
ary 14,  1876,  and  that  Lynch  did  not  become  guardian  of  the 
minor  until  June  11,  1877.  He  did  not  at  this  time  act, 
or  even  profess  to  act,  in  the  capacity  of  guardian.  It  is 
apparent,  from  the  evidence,  that  he  had  no  right,  title  or 
interest  whatever  in  the  notes.  He  had  them  in  his  posses- 
sion when  Hammon  died,  and  after  his  death  continued  to 
hold  the  notes  as  mere  custodian.  It  is  a  plain  proposition, 
if  the  notes  had  been  paid  to  a  person  authorized  to  receive 
payment,  the  indebtedness  would  have  been  extinguished. 
It  is  also  equally  plain  that  payment  of  a  note  to  a  person 
who  has  no  authority  to  receive  the  money  does  not  extinguish 
the  debt.  Here,  Hammon,  the  guardian,  died,  leaving  the 
notes  in  the  possession  of  Lynch.  It  nowrhere  appears  that 
Hammon,  while  living,  had  authorized  Lynch  to  collect ;  but 
if  he  had,  that  authority  was  revoked  by  his  death,  and  Lynch 
could  not  then  collect  or  convert  the  notes  to  his  own  private 
use.  He  had  authority,  merely,  after  Hammon's  death,  to 
hold  the  notes  in  his  possession  until  some  person  authorized 
should  call  upon  him  for  them.  Appellants  are  in  no  posi- 
tion to  claim  that  they  paid  the  notes  innocently  or  in  good 
faith.  They  knew  that  the  notes  were  given  for  land  that 
belonged  to  the  minor.  They  also  knew  that  the  notes  were 
payable  to  the  guardian,  that  he  was  dead,  and  that  the 
money  which  the  notes  represented  was  trust  funds,  and 
knowing  these  facts,  they  had  no  right  to  take  up  the  notes 
from  Lynch  by  giving  others  payable  to  his  order,  nor  can 
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they  claim  any  rights  by  virtue  of  such  a  transaction.  It 
may  be  a  hardship  that  these  parties  are  required  to  pay  their 
notes  a  second  time ;  but  who  is  to  blame  ?  They  knew,  or  by 
the  exercise  of  the  least  precaution  might  have  known,  when 
they  obtained  the  notes  of  Lynch,  that  he  had  no  authority 
to  surrender  them ;  and  if  they  saw  proper  to  deal  with  him, 
they  acted  at  their  own  peril. 

But  it  is  urged  that  when  the  notes  were  taken  up,  Lynch 
was  attorney  for  French,  who  was  executor  of  Hammon's 
estate,  and  as  the  legal  title  to  the  notes  was  in  French,  the 
act  of  Lynch  was  authorized.  This  position  is  not  tenable. 
Lynch,  in  his  evidence,  does  not  pretend  that  in  the  surren- 
der of  the  notes  and  mortgage  he  was  acting  as  attorney  of 
French,  and  French  testified  that  he  never  had  the  notes  in 
his  possession ;  that  he  supposed  Lynch  held  them  as  attor- 
ney of  Hammon ;  that  he  never  gave  Lynch  any  instructions 
in  regard  to  the  notes.  There  is,  therefore,  no  foundation  in 
the  evidence  for  the  position.  But  if  he  had  been  acting  as 
attorney  of  French,  he  could  only  have  received  payment  in 
money.  An  attorney,  in  the  absence  of  special  authority, 
has  no  right  to  give  up  his  client's  notes  for  paper  payable  to 
himself.  The  law  may  be  regarded  as  well  settled  that  an 
attorney  has  no  authority  to  receive  anything  but  money  in 
payment  of  his  client's  debt.  2  Parsons  on  Notes  and  Bills, 
614,  note  c ;  Nolan  v.  Jackson,  16  111.  272. 

If,  then,  the  transaction  between  appellants  and  Lynch  did 
not  discharge  the  debt  which  belonged  to  the  minor,  Apple- 
gate,  which  we  have  seen  it  did  not,  it  follows  that  Beam, 
who  succeeded  Lynch  as  guardian,  had  the  right  to  proceed 
and  collect  of  appellants  the  original  debt.  He  also  had  the 
right  to  compel  payment  from  Fogarty,  who  was  surety  on 
the  bond  of  Lynch.  Here  were  two  remedies  open  to  Beam. 
He  saw  proper  to  enforce  the  latter,  and  compelled  Fogarty 
to  pay  the  money  due  his  ward,  Applegate.  Fogarty  having 
paid  the  money,  is  he  entitled  to  be  subrogated  to  the  rights 
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of  Eeam,  as  against  appellants?  The  rule  on  this  subject 
is  well  stated  in  Eddy  v.  Trevor,  6  Paige,  521,  as  follows : 
"It  is  an  established  principle  of  equity,  that  sureties,  or  those 
who  stand  in  the  situation  of  sureties  for  those  who  pay  a 
debt  for  them,  are  entitled  to  stand  in  the  place  of  the  cred- 
itor, or  to  be  subrogated  to  all  his  rights  as  to  any  fund,  lien 
or  equity  which  he  may  have  against  any  other  person  or 
property  on  account  of  the  debt."  City  of  Keokuk  v.  Love, 
31  Iowa,  119,  is  a  case  also  in  point,  where  it  is  expressly 
held  that  the  equities  of  sureties  extend  to  all  the  rights  of 
the  creditor  respecting  the  debt  which  the  sureties  pay.  In 
1  Leading  Cases  in  Equity,  page  144,  it  is  said :  "Moreover, 
as  soon  as  the  surety  has  paid  the  debt  an  equity  arises  in 
his  favor  to  have  all  the  securities,  original  and  collateral, 
which  the  creditor  holds  against  the  person  or  property  of 
the  principal  debtor,  transferred  to  him,  and  to  avail  himself 
of  them  as  fully  as  the  creditor  could  have  done.  For  the 
purpose  of  obtaining  indemnity  from  the  principal,  he  is  con- 
sidered as  at  once  subrogated  to  all  the  rights,  remedies  and 
securities  of  the  creditor, — as  substituted  in  the  place  of  the 
creditor,  and  entitled  to  enforce  all  his  liens,  priorities  and 
means  of  payment,  as  against  the  principal,  and  to  have  the 
benefit  even  of  securities  that  were  given  without  his  knowl- 
edge." In  Hays  v.  Ward,  4  Johns.  Ch.  123,  Chancellor  Kent 
says:  "This  right  of  the  surety  stands  not  upon  contract, 
but  upon  the  same  principle  of  natural  justice  upon  which 
one  surety  is  entitled  to  contribution  from  another." 

But  the  right  of  a  surety  to  be  subrogated  to  the  rights  of 
the  creditor  is  by  no  means  a  new  doctrine  in  this  court. 
Indeed,  it  has  been  often  held,  as  in  Eicheson  v.  Crawford, 
94  111.  165,  that  it  is  the  right  of  the  surety,  when  he  pays  the 
debt  of  his  principal,  to  be  subrogated  to  whatever  security  the 
creditor  had.  (See,  also,  Rice  v.  Rice,  108  111.  199.)  Indeed, 
when  For/arty  v.  Ream,  100  111.  366,  was  before  us  at  a  former 
term,  although,  perhaps,  the  question  was  not  directly  in- 
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volved,  yet  it  was  passed  upon,  and  held  that  Fogarty,  upon 
payment  of  the  liability  imposed  upon  him  by  the  bond  he 
had  signed  as  surety  for  Lynch,  would  be  entitled  to  be 
subrogated  to  whatever  rights  Beam  might  have,  as  against 
appellants.  If  there  is  any  case  where  a  surety  should  be 
entitled  to  the  benefit  of  the  remedies  and  securities  that 
were  in  the  power  of  the  creditor,  this  would  seem  to  be  one 
in  which  the  doctrine  should  be  strictly  enforced.  Lochen- 
meyer,  Stoll  and  Cutlip,  appellants,  who  had  given  the  original 
notes  for  the  lands  belonging  to  the  minor,  made  them  pay- 
able on  their  face  to  the  order  of  Jacob  Hammon,  guardian 
of  Edward  Applegate.  Now,  when  the  guardian  was  dead, 
the  notes  not  indorsed,  and  no  new  guardian  having  been 
appointed,  the  exercise  of  the  least  precaution  should  have 
dictated  to  them  that  Lynch  had  no  authority  whatever  to 
surrender  to  them  the  notes,  and  accept  in  lieu  thereof  new 
notes  payable  to  his  order. 

But  it  is  claimed  by  counsel  for  appellants,  that  if  the 
doctrine  of  subrogation  may  be  invoked,  Fogarty  could  only 
be  entitled  to  be  subrogated  to  the  rights  of  Lynch.  No 
authority  has  been  cited  in  support  of  this  position,  and  we 
are  aware  of  no  case  where  such  a  doctrine  has  been  an- 
nounced. Eeam,  the  guardian  of  Applegate,  was  the  cred- 
itor, and  when  Fogarty,  who  was  a  security  for  the  money 
due  from  Lynch  to  the  guardian,  was  compelled  to  pay  that 
money,  he  became  subrogated  to  the  rights  of  the  creditor, 
Ream,  and  was  entitled  to  enforce  such  securities  as  Ream 
held  for  the  collection  of  the  money,  one  of  which  was  an 
action  against  appellants  on  the  original  notes,  which  had 
never  been  legally  paid. 

One  other  question  remains  to  be  considered,  and  that  is, 
whether  French,  the  executor  of  Hammon,  is  liable.  It  is 
not  claimed  that  French  ever  received  any  money  belonging 
to  the  minor,  Applegate,  but  as  executor  of  the  estate  of 
Hammon  he  filed  an  inventory,  in  which  these  notes  were 
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scheduled  as  assets  of  the  estate.  Subsequently  he  allowed 
a  judgment  to  be  rendered  against  him  in  favor  of  Lynch, 
guardian,  for  the  amount  of  these  notes.  He  also  filed  in 
the  county  court  a  report,  in  which  he  charged  himself  with 
the  amount  of  these  claims  as  money  collected,  and  in  the 
same  report  claimed  a  credit  for  the  full  amount  thereof  paid 
over  to  Lynch,  guardian,  and  also  filed  Lynch's  receipt  in 
proof  of  the  payment.  The  records  of  the  county  court  fail 
to  disclose  any  liability  resting  on  French,  while  they  show 
he  received  the  money.  At  the  same  time  they  disclose  the 
fact  that  he  paid  it  all  out  to  a  person  lawfully  entitled  to 
receive  the  same, — so  that,  by  the  records,  no  case  can  be 
made  against  French.  But  it  is  claimed  by  Fogarty  that  he 
has  a  right  to  go  behind  the  record  and  prove  that  no  money 
was  actually  paid  over  by  French  to  Lynch  at  the  time  the 
receipt  was  given.  If  this  be  true,  and  it  is  proper  to  go 
behind  the  record  for  that  purpose,  then  it  is  proper  to  go 
behind  it  and  prove  that  no  money  ever  came  into  the  hands 
of  French.  If  it  is  right  to  set  aside  that  portion  of  the 
county  court  record  which  shows  that  French  paid  over  the 
money  to  Lynch,  it  is  also  right  to  set  aside  that  part  of 
the  record  which  shows  that  he  received  the  money.  It  is 
not  French  who  asks  to  impeach  the  county  court  record, 
but  it  is  Fogarty,  and  when  he  undertakes  to  dispute  the 
truth  of  that  portion  of  the  record  which  defeats  his  right  of 
action,  the  other  portion  is  so  closely  connected  with  that 
portion  as  to  render  it  manifestly  unjust  to  exclude  the  evi- 
dence bearing  upon  it.  But  it  is  unnecessary  to  discuss  the 
matter  further.  We  do  not  think  there  is  any  liability  rest- 
ing on  French. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mulkey  and  Scott,  JJ.,  dissenting. 
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Mr.  Justice  Dickey,  dissenting: 

The  surrender  of  the  original  notes  and  mortgage  by  Lynch, 
and  the  entry  of  satisfaction  of  the  original  mortgage  upon 
the  record  by  French,  administrator,  occurred  February  14, 
1876.     At  that  time  Lynch  accepted  as  payment  and  satis- 
faction of  the  old  notes  and  mortgage,  new  notes,  payable  on 
their  face  to  himself,  for  the  amount  due  on  the  old  notes, 
secured  by  adequate  personal  security  and  by  a  new  mortgage 
on  the  land.     The  notes  thus  paid  and  satisfied  were,  in  law, 
the  property  of  French,  the  administrator.     He  had  the  un- 
doubted right  to  accept  the  new  securities  in  satisfaction  of 
the  old  debt,  and  thus  charge'  himself  with  the  amount  due 
on  the  old  securities,  as  assets  in  his  hands,   and  had  he 
transacted  this  business  in  person,  it  is  obvious  he  could 
not  afterwards  maintain  any  action  or  suit,  as  such  admin- 
istrator, upon  the  original  notes  or  mortgage.     Now,  when 
we  remember  that  Lynch  was  the  professional  adviser  and 
attorney  of  French,  under  whose  advice  and  with  whose  pro- 
fessional aid  his  appointment  as  administrator  had  been  con- 
summated and  all  his  subsequent  administration  had  been 
conducted,  and  when  we  bear  in  mind  that  French  knew  that 
payment  of  some  sort  had  been  made  to  Lynch  of  a  demand 
belonging  to  him,  as  administrator,  and  at  once  recognized  the 
payment  as  though  made  to  himself,  and  accordingly  entered 
satisfaction  of  record  of  the  old  mortgage,  I  think  the  pay- 
ment to  Lynch  was,  in  law,  payment  to  French,  and  if  so, 
as  between  French  and  the  makers  of  the  original  notes  and 
mortgage  the  payment  should  be  held  valid.     That  French 
regarded  the  payment  to  Lynch  as  payment  to  him,  is  clearly 
shown  by  the  fact  that  after  Lynch  qualified  as  guardian, 
French  confessed  a  judgment  in  favor  of  Lynch,  as  guardian, 
for  the  amount  of  that  payment,  as  so  much  money  received 
by  him  as  administrator.     Very  likely,  French  allowed  the 
amount  of  this  payment  to  remain  in  the  hands  of  Lynch, 
his  attorney,  for  the  reason  that  he  expected  that  Lynch 
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would  qualify  as  guardian,  in  which  case  he  would  have  a 
right  to  appropriate  the  amount  as  guardian.  Hence,  even 
if  Fogarty  be  entitled  to  subrogation  against  Lynch,  French 
and  Lochenmeyer,  I  think  the  decree  ought  to  declare  Lynch 
primarily  liable,  and  French  as  secondarily  liable,  and  Loch- 
enmeyer as  liable  only  if  the  amount  be  not  paid  by  Lynch 
or  French. 

It,  however,  must  be  noted  that  Lynch,  by  receipting  the 
judgment  against  French,  and  by  reporting  the  amount  in 
his  hands,  after  Lynch  had  qualified  as  guardian  and  after 
Fogarty  had  become  his  surety,  gives  prima  facie  evidence 
that  at  that  time  he  had  not  squandered  or  appropriated  to 
his  personal  use  the  new  notes  or  money  received  by  him  for 
them.  This  cast  the  burden  upon  Fogarty  to  show  that  this 
was  not  true.  The  mere  fact  that  these  notes  were  indorsed 
without  date,  (although  in  some  cases  this  raises  a  presump- 
tion that  the  indorsement  was  at  the  date  of  the  notes,)  is 
not  sufficient  to  repel  this  conclusion ;  and  especially  this 
presumption  should  not  be  indulged  against  the  fact  that  pay- 
ments on  two  of  these  notes  are  indorsed  in  Lynch's  hand- 
writing, at  dates  after  Fogarty  had  signed  his  bond.  There 
is  no  direct  proof  that  these  notes  did  not  remain  in  Lynch's 
hands  until  after  he  qualified  as  guardian,  and  in  such  case 
they  became  assets  in  his  hands,  as  guardian,  and  hence 
Fogarty  became  primarily  liable  for  any  subsequent  conver- 
sion to  his  own  use  by  Lynch. 

Another  view  equally  cogent,  in  my  mind,  is  as  follows : 
When  Lynch  accepted  these  notes,  he,  as  between  himself 
and  the  makers  of  the  original  notes,  undertook  that  the 
money  to  arise  from  the  new  notes  should  be  applied,  through 
the  proper  channels,  to  the  use  of  the  ward,  who  was  the 
equitable  owner  of  the  original  demand,  and  as  to  that  duty, 
in  equity,  the  makers  of  the  original  notes  were  merely  his 
sureties.  Now,  when  French,  who  legally  owned  that  de- 
mand, falsely  confessed  that  the  amount  had  been  paid  to 
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him,  as  administrator,  lie  impaired  the  right  of  the  makers  of 
the  original  notes  which  they  had  to  demand  of  Lynch  that 
he  should  pay  the  amount  to  French.  This  impaired  their 
right  as  sureties,  and  hence  discharged  them  from  liability 
to  French,  to  whom,  at  that  time,  they  were  alone  liable. 

Another  view  still  more  cogent :  When  a  man  who  is  debtor 
to  an  estate  is  made  administrator  of  such  estate,  and  gives 
bond  as  such,  it  is  well  settled  that  his  debt  to  the  estate, 
by  operation  of  law,  becomes  at  once  assets  in  his  hands  as 
administrator,  for  the  faithful  application  of  which  his  surety 
becomes  liable  on  his  bond,  and  this  though  the  adminis- 
trator be  insolvent.  I  see  no  difference  in  principle  between 
the  case  of  an  administrator  and  a  guardian.  When,  there- 
fore, Lynch  became  guardian,  if  he  had  before  that  appropri- 
ated to  his  own  use  the  proceeds  of  the  new  notes,  he  was,  in 
equity,  indebted  to  the  estate  of  his  ward  for  the  amount  of 
the  demand.  Certainly  he  became  so  liable  when  he  receipted 
the  judgment  he  had  recovered  against  French.  This  sum 
thus  being  assets  in  his  hands  as  guardian,  Fogarty  became 
primary  guarantor  that  Lynch  would  faithfully  apply  these 
assets,  and  hence  he  has  no  higher  equity  than  the  makers  of 
these  original  notes. 

The  rule  as  to  subrogation  relates  solely  to  the  rights  of  the 
creditor  against  those  whose  obligations  to  pay  are  higher  than 
the  obligation  of  the  surety  seeking  subrogation.  If  their 
obligations  are  equal,  then  the  right  of  contribution,  and  not 
of  subrogation,  prevails.  If  the  general  rule,  as  stated,  be 
adopted  without  this  qualification,  it  would  follow  that  had 
the  makers  of  these  original  notes  paid  this  demand  to  the 
present  guardian, — being,  in  equity,  mere  securities  for  Lynch, 
— they  might  have  had  subrogation  to  collect  this  sum  from 
Fogarty.  Can  it  be  possible  that  two  parties  can  occupy  such 
relation  to  a  given  demand  that  the  one  who  pays  first  can 
compel  the  other  to  make  him  whole  ? 


C.  &  N.  W.  Ky.  Co.  v.  C.  &  E.  R.  R.  Co.  589 

Syllabus. 

Of  course  the  decree  ought  to  be  reversed  for  the  omission 
to  require  Lynch  to  pay,  and  requiring  others  to  pay  only  on 
his  default.  It  is  erroneous  in  that  it  charges  Lochenmeyer 
and  others,  primarily,  as  between  them  and  Fogarty.  It  is 
erroneous  because  he  was  fully  discharged  by  the  giving  of 
the  new  notes  to  Lynch,  which  were  accepted  by  French  as 
payment  and  satisfaction.  In  any  view  which  I  can  take 
of  this  case,  I  think  the  decree  ought  to  be  reversed. 


The  Chicago  and  Northwestern  Bail  way  Company 

v. 
The  Chicago  and  Evanston  Railroad  Company. 

Filed  at  Ottawa  November  17,  1884. 

1.  Railroad  charter — construed — as  to  right  to  enter  a  city.  A  grant 
of  power  in  a  railroad  charter  "to  locate,  construct  and  maintain,  and  operate 
■with  horse  or  locomotive  cars,  from  the  city  of  Chicago  to  any  point  in  the 
town  of  Evanston,  a  railroad,"  etc.,  without  any  express  or  implied  restric- 
tions, will  authorize  the  grantee,  so  far  as  the  State  is  concerned,  to  locate  its 
tracks  and  fix  its  Chicago  terminus  at  any  point  in  the  city,  as  "Chicago," 
simply,  includes  every  part  of  Chicago. 

2.  Eminent  domain— jurisdiction  of  Superior  Court  of  Cook  county — 
in  proceeding  for  condemnation.  The  Superior  Court  of  Cook  county  being 
in  law  a  circuit  court,  it  follows  that  where  a  special  statutory  jurisdiction  is 
conferred  on  the  circuit  court,  the  Superior  Court  will,  by  the  same  act, 
though  not  named,  acquire  a  like  jurisdiction,  and  vice  versa.  The  Superior 
Court  therefore  has  jurisdiction  in  applications  for  the  condemnation  of  land 
under  the  Eminent  Domain  act. 

3.  Same — of  the  right  to  have  condemnation — and  how  the  right  may  be 
questioned.  The  fact  that  a  railway  company  has  been  organized  under  a 
valid  charter,  and  is  shown  to  have  done  corporate  acts  under  it,  is  sufficient 
to  establish  a  prima  facie  right  to  take  private  property  under  the  Eminent 
Domain  act.  And  this  prima  facie  right  can  not  properly  be  questioned  in 
a  collateral  proceeding.     That  must  be  done  by  quo  warranto. 

4.  Same — taking  property  already  devoted  to  public  use — and  whether 
there  is  a  change  of  use  so  as  to  justify  the  taking.  In  the  absence  of  a 
clearly  expressed  intention  to  the  contrary,  the  courts  will  not  so  construe  a 
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railway  charter  as  to  authorize  one  company  to  take  the  property  of  another 
already  devoted  to  a  particular  public  use,  for  the  purpose  of  applying  it  to 
the  same  use.  When  there  is  no  change  in  the  use,  it  becomes  a  matter  of 
mere  private  concern,  without  at  all  affecting  the  public  interests.  This  rule 
applies  only  when  the  taking  would  result  simply  in  a  change  of  ownership, 
without  affecting  the  use  of  the  property  sought  to  be  taken. 

5.  The  condemnation  of  a  piece  of  ground  for  a  right  of  way,  and  the  con- 
struction of  an  abutment  thereon  for  a  bridge  essential  to  its  use  as  a  right  of 
way,  which  piece  of  ground  had  before  been  used  by  another  railroad  com- 
pany for  a  wharf  or  dock  for  the  receiving  and  discharge  of  freights,  is  not 
a  condemnation  for  the  same  public  use  as  that  to  which  the  property  was 
already  being  applied. 

6.  Same — requiring  plans  and  profiles  of  the  proposed  work,  in  order 
to  show  its  character,  etc.  Where  land  in  a  city  is  sought  to  be  condemned 
for  a  right  of  way  over  a  river  upon  which  the  land  abuts,  and  upon  which 
to  build  an  abutment  for  a  railroad  bridge  across  the  river,  and  the  owner 
(another  railway  corporation)  has  other  lands  adjoining  that  sought  to  be 
taken,  that  may  be  injured  more  or  less,  depending  upon  the  character  and 
nature  of  the  structure  to  be  erected  on  the  land  sought  to  be  condemned,  it 
is  error  in  the  court  to  overrule  defendant's  motion  to  require  the  petitioner, 
before  the  trial  is  begun,  to  exhibit  its  plan  and  profile  of  its  proposed  rail- 
road across  the  land,  and  to  file  such  plans  as  will  show  to  what  use  the  peti- 
tioner designs  devoting  the  land  it  seeks  to  condemn,  and  what  it  proposes  to 
put  upon  said  land,  as,  tracks,  bridges,  abutments,  or  otherwise. 

7.  Same — measure  of  damages — of  the  modes  of  showing  the  value  of 
property  sought  to  be  taken.  Where  property  sought  to  be  condemned  for 
a  public  use  has  a  market  value,  and  is  not  devoted  to  any  particular  use, 
making  it  more  valuable  to  the  owner  than  to  any  one  else,  such  value  affords 
the  true  measure  of  compensation  to  be  paid  for  it;  but  when  the  proof  tends 
to  show  the  property  has  no  market  value  by  reason  of  the  particular  use  to 
which  it  is  being  applied,  it  is  error  to  instruct  the  jury  that  the  compensa- 
tion should  not  be  less  nor  more  than  its  fair  market  value,  and  to  refuse  all 
instructions  based  on  the  theory  that  it  has  no  market  value. 

8.  Where,  in  the  nature  of  things,  there  can  be  no  market  value  of  a  piece 
of  property  by  reason  of  being  used  in  connection  with  and  as  a  part  of  some 
extensive  business  or  enterprise,  its  value  must  be  determined  by  the  uses  to 
which  it  is  applied.  In  such  case,  the  market  value  of  neighboring  lands, 
differently  circumstanced,  may  be  shown,  as  throwing  some  light  on  the  ques- 
tion, but  it  falls  far  short  of  furnishing  a  true  or  adequate  test  of  the  value 
of  the  property. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Sidney  Smith,  Judge,  presiding. 
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On  the  7th  of  July,  1883,  the  Chicago  and  Evanston  Eail- 
road  Company  filed  in  the  Superior  Court  of  Cook  county  a 
petition  to  condemn,  for  railroad  purposes,  a  triangular  piece 
of  land  lying  on  the  west  side  of  the  north  branch  of  the 
Chicago  river,  and  on  the  north  side  of  Kinzie  street,  in  the 
city  of  Chicago,  having  an  eastern  front  on  the  river  of  one 
hundred  and  three  feet,  and  a  southern  front  on  Kinzie  street 
of  seventy-two  and  five-tenths  feet.  The  land  in  question 
belonged  to  the  Chicago  and  Northwestern  Eailway  Company, 
the  defendant  in  the  petition.  On  the  24th  of  September  fol- 
lowing, the  defendant  filed  a  plea  in  abatement  in  the  cause, 
to  which  the  court  sustained  a  demurrer.  The  defendant 
subsequently,  on  the  12th  of  March,  1884,  filed  a  motion, 
supported  by  affidavits,  to  dismiss  the  petition,  on  the  ground 
the  petitioner  had  no  right  to  take  the  property  for  the  pur- 
poses set  forth  in  the  petition.  This  motion  was  overruled. 
On  the  7th  of  April,  1884,  the  defendant  filed  an  answer  to 
the  petition,  and  also  a  cross-petition,  setting  up  that  it  owned 
a  large  amount  of  real  estate  contiguous  to  and  in  the  imme- 
diate vicinity  of  that  sought  to  be  taken,  particularly  that 
lying  immediately  north  of  it  and  fronting  on  the  Chicago 
river ;  also,  that  its  own  road,  and  railroad  interests  and  busi- 
ness generally,  would  be  seriously  injured  by  the  taking  of 
that  particular  piece  of  land  and  using  it  in  part  for  the  site 
of  a  bridge  to  be  built  across  the  river  at  that  place,  as  was 
proposed  to  be  done  by  the  petitioner.  Various  other  matters 
relied  on  as  showing  the  Chicago  and  Northwestern  Eailway 
Company  would  be  specially  injured  by  condemning  the  land 
for  the  purposes  proposed,  not  necessary  to  be  noticed  in  this 
statement,  were  offered. 

The  trial  commenced  on  the  9th  and  ended  on  the  15th 
of  April,  1884,  resulting  in  the  assessment  of  the  damages  of 
the  Chicago  and  Northwestern  Eailway  Company  at  $28,000, 
upon  which  final  judgment  was  entered  by  the  court,  and  the 
defendant  appealed. 
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The  instructions  given  to  the  jury  in  the  case  are  as  follows  : 
On  the  court's  own  motion : 

"In  this  case  the  jury  are  to  determine  what  will  be  just 
compensation  to  the  respondent,  the  Chicago  and  Northwest- 
ern Eailway  Company,  for  its  property  taken  or  damaged 
by  the  appropriation  of  the  piece  of  land  described  in  the 
petition,  to  be  used  by  the  petitioner  for  the  purpose  of  its 
railroad,  including  the  erection  thereon,  on  a  part  thereof,  of 
an  abutment  for  a  railroad  bridge  across  the  north  branch  of 
the  Chicago  river,  and  the  use  of  this  abutment  in  operating 
or  swinging  such  bridge.  Such  compensation  for  the  land 
actually  to  be  taken  should  not  be  less  nor  more  than  the  fair 
market  value,  on  the  7th  of  September,  of  the  land  thus  de- 
scribed, considered  as  a  part  of  the  lot  1  from  which  it  will 
be  taken.  The  jury  are  also  to  determine,  from  the  evidence, 
whether,  in  addition  to  such  market  value,  damages  should  be 
awarded  to  the  respondent,  and  if  so,  what  amount  of  dam- 
ages. In  determining  the  latter  question,  the  jury  should 
consider  all  the  evidence  relating  to  the  extent  of  the  respond- 
ent's entire  lines  of  road  terminating  in  Chicago,  and  its  busi- 
ness transacted  over  the  same,  and  its  entire  dock  or  wharf 
property,  and,  generally,  its  entire  real  property  constituting 
its  terminal  facilities  at  Chicago,  on  the  7th  day  of  July  last. 
And  if  the  jury  find,  from  the  evidence,  that  this  piece  of 
land  proposed  to  be  taken,  in  the  condition  in  which  it  was 
on  the  7th  day  of  July  last,  did  constitute  such  a  material 
portion  of  such  terminal  facilities  that  by  taking  the  same  the 
respondent  will  necessarily  be  substantially  inconvenienced 
and  damaged  in  the  operation  of  its  lines  of  road,  then  the 
jury  should  award  such  damages  therefor  as  the  evidence 
in  this  regard  shall  warrant ;  but  if  the  jury  shall  believe, 
from  the  evidence,  that  no  such  inconvenience  or  injury  will 
necessarily  be  thus  caused,  then  no  such  damage  should  be 
awarded.    And  in  this  connection  the  jury  are  instructed  that 
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nothing  should  be  allowed  for  merely  imaginary  or  specula- 
tive damages,  or  for  such  remote  or  inappreciable  damages 
as  the  imagination  may  conjure  up,  and  which  may  or  may 
not  occur  in  the  future.  In  considering  this  question  of  dam- 
ages, the  jury  should  also  consider  the  evidence  relating  to 
the  effect  upon  the  wharfing  rights  attached  to  the  respond- 
ent's land  adjoining  and  extending  northerly  from  the  land 
described  in  the  petition,  by  the  building  of  such  abutment, 
and  its  use  in  operating  the  contemplated  railroad  bridge. 
And  inasmuch  as  the  petitioner  has  presented  in  court,  upon 
this  trial,  a  plan  of  bridge  as  the  one  adopted  by  it,  and  has 
stipulated  that  the  contemplated  bridge  shall  be  constructed 
upon  such  plan,  the  question  for  the  jury  to  determine  is, 
whether  the  operation  of  such  bridge  by  the  petitioner,  in  con- 
ducting its  railroad  business,  will  substantially  interfere  with 
such  moorage  rights,  and  if  so,  to  what  extent,  and  what 
amount  of  damages  will  be  thus  occasioned  to  the  respond- 
ents;  but  if  the  jury  shall  find,  from  the  evidence,  that  such 
operation  and  use  of  such  a  bridge  will  not  materially  inter- 
fere with  such  moorage  rights,  then  no  damages  should  be 
awarded  in  this  respect.  The  jury  are  further  instructed, 
that  in  determining  these  questions  of  compensation  and 
damages,  they  should  proceed  upon  the  knowledge  which 
they  may  have  derived  by  view  of  the  property  in  question, 
with  its  surroundings,  together  with  a  consideration  of  all  the 
evidence,  including  the  opinions  of  witnesses,  which  has  been 
introduced  on  this  trial ;  and  though  it  is  the  duty  of  the  jury 
to  fairly  consider  and  weigh  such  opinions,  they  are  not  bound 
to  take  them  as  true  and  correct,  or  to  accept  them  as  con- 
clusive, but  should  exercise  their  own  judgment,  upon  con- 
sideration of  the  whole  case." 

Petitioner's  third  instruction: 

"The  court  further  instructs  you,  that  though  the  market 
value  of  the  property  sought  to  be  taken  is  the  sum  that  the 
38—112  III. 
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respondent  is  entitled  to  recover  as  damages  for  the  land 
actually  taken,  (if  you  find,  from  the  evidence,  that  such  land 
had  a  market  value,)  still  all  evidence  tending  to  establish 
that  sum  should  be  considered ;  but  your  inquiry  should  be 
confined  to  the  market  value  of  the  property  sought  to  be 
taken,  on  the  7th  day  of  July,  1883,  if  you  believe,  from  the 
evidence,  that  such  land  had  a  market  value  at  said  date. 
And  the  purposes  for  which  such  property  was  used  before 
and  at  that  date,  and  designed,  its  location  and  advantages  as 
to  situation,  are  proper  matters  of  consideration  by  the  jury." 

Defendant's  third  instruction: 

"And  in  determining  the  compensation  to  be  awarded  to 
the  defendant,  the  jury  are  to  consider  the  use  and  adapt- 
ability for  railroad  purposes  of  the  property  in  controversy, 
whether  as  a  part  of  the  terminal  facilities  of  the  defendant, 
or  otherwise,  as  disclosed  by  the  evidence ;  and  the  jury  may 
consider,  for  the  purpose  of  ascertaining  the  capacity  and 
adaptability  of  the  premises  for  railroad  uses,  the  nature  and 
amount  of  business  transacted  by  the  defendant  thereon,  as 
well  as  the  facilities  afforded  by  said  premises  for  transact- 
ing such  business,  now  and  in  the  future." 

Mr.  B.  C.  Cook,  and  Mr.  Melville  W.  Fuller,  for  the  ap- 
pellant : 

The  petition  must  show  on  its  face  every  fact  necessary  to 
the  exercise  of  the  right  of  eminent  domain.  Smith  v.  Rail- 
road  Co.  105  111.  518. 

A  corporation  has  only  such  powers  as  are  expressly  given, 
or  are  necessarily  implied  from  those  given.  Caldwell  v.  City 
of  Alton,  33  111.  416;  Chicago  v.  Rumpff,  45  id.  90;  People  v. 
Clerk  of  Board  of  Trustees,  45  id.  112. 

For  every  corporate  act,  authority  therefor  must  be  found 
in  a  grant  or  a  requirement  of  a  statute.  Webster  v.  People, 
98  111.  347;  BankY.  Godfrey,  23  id.  602;   Thomas  v.  Railroad 
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Co.  11  Otto,  82;  Railroad  Co.  v.  Railroad  Co.  11  C.  B.  775; 
Railroad  Co.  v.  Hawk,  5  H.  L.  Cases,  331. 

This  rule  is  applied  in  all  its  rigor  when  an  attempt  is 
made  to  construe  a  corporate  grant  so  as  to  interfere  with  a 
previous  grant  of  the  same  kind.  Pennsylvania  Railroad  Co.'s 
Appeal,  93  Pa.  St.  159;  3  Am.  &  Eng.  E.  E.  Cases,  507. 

A  charter  will  not  be  so  far  stretched  as  to  allow  the  taking 
of  corporate  franchises,  unless  absolutely  essential  to  the 
carrying  out  of  the  purposes  which  the  legislature  has  con- 
templated. Matter  of  City  of  Buffalo,  68  N.  Y.  167  ;  Hickock 
v.  Hine,  18  Ohio  St.  92;  Matter  of  Ninth  Avenue,  45  N.  Y. 
729 ;  Bridgeport  v.  Railroad  Co.  36  Conn.  255 ;  Railroad  Co. 
v.  Faribault,  23  Minn.  167;  Bridge  Co.  v.  Middlesex,  10  Pick. 
270;  Railroad  Co.  v.  Railroad  Commissioners,  118  Mass.  561 ; 
The  State  v.  Noyes,  47  Maine,  189;  Green's  Brice's  Ultra 
Vires,  (2d  Am.  ed.)  377 ;  Rex  v.  Pease,  4  B.  &  A.  30 ;  Regina 
v.  Railroad  Co.  L.  E.  2  Q.  B.  310 ;  Attorney  General  v.  Rail- 
road Co.  L.  E.  4  Ch.  App.  194;  Pugh  v.  Railway  Co.  L.  E. 
12  C.  A.  Div.  274;  New  York  City  v.  Telegraph  Co.  21  Hun, 
261 ;   The  State  v.  Railroad  Co.  35  N.  J.  L.  328. 

If  the  powers  of  the  subsequent  charter  can  by  reasonable 
intendment  be  exercised  without  the  appropriation  of  prop- 
erty actually  held  and  used  for  another  public  use,  it  must  be 
done.  Mills  on  Eminent  Domain,  46 ;  Railroad  Co.  v.  Rail- 
road Co.  75  Va.  780 ;  Proprietors  of  Locks  and  Canals  v.  City 
of  Lowell,  7  Gray,  226  ;  Railroad  Co.  v.  Railroad  Co.  35  Mich. 
265;  Railway  Co.  v.  Railway  Co.  81  111.  583;  Hatch  v.  Rail- 
road Co.  18  Ohio  St.  119. 

The  court  erred  in  refusing  to  require  the  petitioner  to  file 
a  plan  or  specification  of  the  bridge  across  the  north  branch 
of  the  Chicago  river,  as  a  basis  for  determining  the  compen- 
sation to  be  paid.  Railroad  Co.  v.  Kirby,  21  111.  121;  Rail- 
road Co.  v.  Railway  Co.  105  111.  394. 

The  owner  of  property  taken  for  a  public  use  is  entitled 
to  recover  its  actual  value,  and  if  the  property  is  devoted  to 
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a  special  use,  and  for  that  reason  has  a  special  value  to  the 
owner,  he  may  recover  for  this.  Railroad  Co.  v.  Kirby,  104 
111.  345 ;  Railway  Co.  v.  Railroad  Co.  100  id.  30. 

The  term  "property"  embraces  every  kind  of  valuable  right 
or  interest,  and  any  act  in  relation  to  that  property  which 
deprives  the  owner  of  its  ordinary  use,  is  a  taking,  in  a  con- 
stitutional sense.  Rigney  v.  City  of  Chicago,  102  111.  64; 
Pumpelly  v.  Green  Bay  Co.  13  Wall.  177;  Sinnickson  v.  John- 
son, 2  Harr.  129;  Cornell  v.  Newburgh,  2  Johns.  162;  Roe  v. 
Granite  Bridge  Co.  21  Pick.  334 ;  Canal  Supervisors  v.  People, 
17  Wend.  604;  Luckland  v.  Railroad  Co.  31  Mo.  180;  Stevens 
v.  Middlesex  Canal,  12  Mass.  426;  Pratt  v.  Brown,  3  Wis. 
613 ;  Walker  v.  Shepardson,  4  id.  511 ;  Fisher  v.  Horicon  Iron 
Co.  10  id.  353;  Newell  v.  Smith,  15  id.  104;  Weeks  v.  City 
of  Milwaukee,  10  id.  242. 

The  property  owner  is  entitled  to  recover  the  value  of  the 
property,  or  damages,  according  to  the  situation  of  the  prop- 
erty at  the  time  when  the  petitioner  acquires  the  same.  The 
owner  is  entitled  to  any  advance  before  the  condemnation  is 
complete,  by  improvements  not  made  expressly  to  enhance 
the  damages.  Railroad  Co.  v.  Denman,  10  Minn.  267;  Rail- 
road Co.  v.  Murphy,  id.  500 ;  Hursh  v.  Railroad  Co.  17  id. 
439;  Warren  v.  Railroad  Co.  18  id.  384;  Driver  v.  Railroad 
Co.  32  Wis.  569;  Railroad  Co.  v.  Hopkins,  90  111.  321. 

As  to  the  proper  measure  of  damages  in  this  case,  see  Rail- 
road Co.  v.  Railroad  Co.  67  111.  147 ;  Jones  v.  Railroad  Co. 
68  id.  386 ;  Railroad  Co.  v.  Henry,  79  id.  292 ;  Mix  v.  Rail- 
road Co.  67  id.  321 ;  Seneca  Road  Co.  v.  Railroad  Co.  5  Hill, 
174 ;  Railroad  Co.  v.  County  of  Plymouth,  14  Gray,  155  ;  Rail- 
road Co.  v.  Railroad  Co.  35  Mich.  265. 

Where  the  property  has  no  market  value,  it  is  to  be  taken 
in  statu  quo,  and  considered  with  reference  to  the  use  to  which 
the  owner  might  put  it  in  its  then  condition.  Beckett  v. 
Railroad  Co.  L.  E.  3  C.  P.  82;  Railroad  Co.  v.  Van  Horn,  18 
111.  258. 
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Mr.  E.  Walker,  for  the  appellee: 

The  franchises  and  property  of  a  corporation  are  subject 
to  the  right  of  eminent  domain,  the  same  as  the  property  of 
natural  persons.  Railroad  Co.  v.  Town  of  Lake,  71  111.  333  ; 
Railway  Co.  v.  Railroad  Co.  97  id.  507 ;  East  St.  Louis  v. 
Railroad  Co.  108  id.  265. 

The  petitioner  corporation  being  a  de  facto  corporation,  has 
the  right  to  proceed  under  the  Eminent  Domain  act. 

The  Superior  Court  of  Cook  county  is  given  the  same  powers, 
and  placed  on  the  same  footing,  as  circuit  courts.  Jones  v. 
Albee,  70  111.  34 ;   Hall  v.  Hamilton,  74  id.  437. 

The  petitioner  was  not  bound  to  file  plans  and  specifica- 
tions with  its  petition.  It  was  only  required  to  state  such 
facts  as  are  made  necessary  by  the  statute.  Smith  v.  Rail- 
road  Co.  105  111.  511. 

Counsel  also  discussed  at  some  length  the  instructions  as 
to  the  measure  of  the  compensation  to  be  awarded,  and  the 
other  points  made  by  the  appellant. 

■Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  first  question  to  be  considered,  and  which  may  properly 
be  said  to  have  precedence  of  all  others,  is  one  of  jurisdiction. 
By  the  second  section  of  the  Eminent  Domain  act,  any  one 
desiring  to  avail  himself  of  its  benefits  is  authorized  to  apply 
to  the  judge  of  the  circuit  or  county  court,  by  filing  with  the 
clerk  of  such  court  a  petition,  etc.  The  point  is  now  made 
that  the  petition  in  this  case  was  filed  in  the  Superior  Court  of 
Cook  county, — a  court  which  is  not  mentioned  in  the  act, — 
and  it  is  therefore  claimed  the  Superior  Court  had  no  power 
or  jurisdiction  to  take  cognizance  of  the  case.  Whatever  force 
there  might  otherwise  be  in  the  point,  this  court  is  committed 
to  the  doctrine  that  the  Superior  Court  is,  in  legal  effect,  a 
circuit  court.  (Jones  v.  Albee,  70  111.  34;  Hall  v.  Hamilton, 
74  id.  437.)     It  follows,  therefore,  where  a  special  statutory 
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jurisdiction  is  conferred  on  the  circuit  court,  as  was  done  here, 
the  Superior  Court  will,  by  the  same  act,  though  not  named, 
acquire  a  like  jurisdiction.  And  so,  vice  versa.  Such  being 
the  case,  of  course  the  point  is  not  well  taken. 

The  next  question  in  order  is  the  claim  that  the  trial  court 
erred  in  not  dismissing  the  petition,  on  motion.  Several 
reasons  are  assigned  why  the  ruling  of  the  court  in  the  respect 
mentioned  is  erroneous,  namely :  First,  because  the  property 
sought  to  be  taken  was  already  devoted  to  a  specific  public 
use ;  second,  because  the  petitioner  had  no  right  or  power  to 
use  the  property  for  the  purposes  proposed,  particularly  for 
the  purpose  of  building  an  abutment  thereon  for  a  bridge ; 
and  third,  because  the  petitioner  had  no  power  to  enter  the 
city,  nor  to  operate  a  steam  railroad  within  the  city.  We  do 
not  think  any  of  the  reasons  assigned  are  sufficient  to  have 
justified  the  court  in  dismissing  the  petition,  hence  there  was 
no  error  in  refusing  to  do  so. 

The  Chicago  and  Evanston  Eailroad  Company  was  incor- 
porated by  a  special  act  of  the  legislature,  on  the  16th  day 
of  February,  1861.  By  the  second  section  of  the  act  the 
company  was  authorized  "to  locate,  construct,  maintain  and 
operate,  with  horse  or  locomotive  cars,  from  the  city  of  Chi- 
cago to  any  point  in  the  town  of  Evanston,  a  railroad,  with 
single  or  double  tracks,  turn-outs,  sidings,  depots,  and  all 
other  necessary  appliances."  By  the  fifth  section  the  com- 
pany is  given  the  usual  powers  to  acquire  the  right  of  way, 
by  purchase,  or  by  condemnation,  where  it  can  not  be  other- 
wise obtained.  There  was  an  organization  of  the  company, 
and  various  acts  done  under  it,  before  the  present  constitu- 
tion went  into  effect,  though  nothing  done  towards  building 
the  road  itself  before  that  time.  The  charter  expressly  pro- 
hibited the  company  from  laying  down  its  tracks  in  certain 
specified  streets  of  the  city  of  Chicago,  but  as  none  of  these 
streets  are  occupied,  or  proposed  to  be  occupied,  by  its  tracks, 
this  limitation  on  the  powers  of  the  company  is  unimportant, 
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except  so  far  as  it  may,  by  implication,  tend  to  show  the 
legislature  contemplated  the  company  would,  in  locating  and 
constructing  its  road,  enter  the  city.  As  "Chicago,"  simply, 
includes  every  part  of  Chicago,  we  think  a  legislative  grant 
to  build  and  operate  a  railway  from  Chicago  to  another  given 
point,  without  any  express  or  implied  restrictions,  would 
authorize  the  grantee,  so  far  as  the  State  is  concerned,  to 
locate  its  tracks  and  fix  its  terminus  at  any  point  in  the  city. 
With  respect  to  the  claim  the  property  in  question  was 
already  devoted  to  a  public  use,  and  could  not  therefore  be 
taken,  it  is  submitted  that  we  fully  recognize  the  rule  that 
courts,  in  the  absence  of  a  clearly  expressed  intention  to  the 
contrary,  will  not  so  construe  a  railway  charter  as  to  authorize 
one  company  to  take  the  property  of  another,  already  devoted 
to  a  particular  public  use,  for  the  purpose  of  applying  it  to  the 
same  use.  Where  there  is  no  change  in  the  use,  it  becomes 
a  matter  of  mere  private  concern,  without  at  all  affecting  the 
public  interests.  It  is  not  to  be  presumed  the  legislature,  in 
granting  a  charter  to  build  and  operate  a  railroad  or  other 
structure  of  a  public  character,  would  purposely  license  the 
grantee  to  thus  interfere  with  mere  private  rights.  This, 
however,  is  a  rule  of  construction  only  to  be  applied  in  cases 
where  the  legislative  intent  is  not  manifest,  and  herein  the 
judicial  department  of  government  exercises  its  chief  control 
over  the  subject.  Whether  a  charter  which  assumes  to  con- 
fer authority  upon  a  company  to  take  private  property  for  a 
given  purpose,  conforms  to  the  requirements  of  the  constitu- 
tion, and  whether  the  company,  in  appropriating  and  making 
compensation  for  the  property,  has  proceeded  according  to 
law,  are  questions,  in  case  of  controversy,  for  the  courts. 
Subject  to  these  limitations,  the  legislature  has  unlimited 
control  over  the  subject.  As  the  charter  of  appellee  is  not 
assailed  on  constitutional  grounds,  we  therefore  assume,  with- 
out discussion,  it  conforms  to  the  requirements  of  the  consti- 
tution under  which  it  was  adopted.     Nor  is  any  question  made 
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as  to  the  public  character  of  the  use  to  which  the  land  in 
controversy  is  sought  to  be  applied,  but  the  contention  is, 
that  this  land  is  already  devoted  to  a  public  use,  and  that  as 
there  is  nothing  in  the  charter  that  expressly  or  by  necessary 
implication  authorizes  the  taking  of  this  particular  piece  of 
land,  there  is  no  authority  to  take  it  at  all, — and  copious 
extracts  from  adjudicated  cases  are  cited  in  support  of  this 
position.  An  examination  of  these  cases  will  show  that  none 
of  them  are,  in  their  material  facts,  like  the  case  in  hand, 
and  hence  can  have  no  controlling  influence  upon  it.  If  the 
doctrine  contended  for  exists  to  the  extent  claimed,  no  prop- 
erty belonging  to  a  railroad  company,  under  an  ordinary 
charter,  could  be  taken  by  another  at  all, — a  position  that  no 
one  would  contend  for  as  an  abstract  proposition.  The  rule 
of  construction  above  adverted  to  is  applicable  only  where  the 
taking  would  result  simply  in  a  change  of  ownership,  without 
affecting  the  use  of  the  property  sought  to  be  taken.  It  is 
hardly  necessary  to  observe  that  it  does  not  follow  because 
the  two  uses  are  both  public,  that  they  are,  therefore,  within 
the  meaning  of  the  rule,  necessarily  the  same.  The  land 
sought  to  be  taken  in  the  present  case,  at  the  time  of  filing 
the  petition  had  no  building  or  structure  of  any  kind  upon 
it,  though  it  was  used  by  the  appellant  for  the  purpose  of 
receiving  and  discharging  freights  in  conducting  its  business 
by  rail  and  river.  It  is  true  that  prior  to  that  time  the  ap- 
pellant had  contracted  with  various  parties  for  the  building 
of  a  brick  freight-house  on  the  premises,  and  the  same  has 
subsequently  been  built ;  but  for  the  purposes  of  the  ques- 
tion in  hand,  that  is  unimportant,  for  the  use  to  which  the 
property  was  applied  before  the  building  of  the  freight-house 
was  just  as  much  a  public  one  as  it  was  afterwards.  The 
question  here  is,  does  appellee  seek  to  take  and  appropriate 
the  property  to  the  same  use  to  which  it  was  applied  by 
appellant  at  the  time  of  filing  the  petition?  We  think  not. 
As  already  seen,  it  was  then  used  as  a  kind  of  wharf  or  dock 
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for  the  purpose  of  receiving  and  discharging  freights,  but 
appellee  now  seeks  to  condemn  it  as  a  part  of  its  right  of  way 
through  the  city,  and  as  the  line  of  its  proposed  road  leads 
across  the  Chicago  river  at  that  point,  it  will,  of  necessity, 
require  the  building  of  a  bridge,  which  must  be  supported  by 
an  abutment  on  the  west  side  of  the  river,  built  upon  the  lot 
in  question.  The  proposed  bridge,  with  all  its  supports  and 
appurtenances,  with  the  company's  tracks  laid  thereon,  will 
constitute  appellee's  road  at  that  point.  Surely,  the  con- 
demnation of  this  piece  of  ground  for  a  right  of  way,  and  the 
construction  of  an  abutment  thereon  for  a  bridge,  which  is 
essential  to  its  use  as  a  right  of  way,  can  not  with  any  degree 
of  propriety  be  called  taking  it  for  the  same  use  it  had  pre- 
viously been  applied  to.  The  difference  in  the  two  uses,  in 
this  case,  is  certainly  greater  than  where  one  company  takes 
a  part  of  another's  tracks  for  a  crossing,  and  the  right  to  do 
this  is  not  at  all  questioned  by  any  one.  The  lot  sought  to 
be  taken  constitutes  the  extreme  southern  portion  of  a  con- 
tinuous block  of  ground  belonging  to  appellant,  lying  on  the 
west  side  of  the  north  branch  of  the  Chicago  river,  and  having 
an  eastern  frontage  on  the  river  of  three  thousand  feet.  To 
say  that  this  extensive  block  of  ground,  in  the  heart  of  a  great 
commercial  city  like  Chicago,  where  there  is  a  constantly 
growing  demand  for  additional  railroad  facilities,  can  not  be 
crossed  at  all  by  any  other  railroad  entering  the  city,  to  meet 
the  business  demands  of  the  place,  is  a  proposition  to  which 
we  can  not  give  our  assent.  The  very  statement  of  it  shows 
its  unreasonableness. 

With  respect  to  the  second  reason  assigned  why  the  petition 
should  have  been  dismissed,  namely,  that  the  petitioner  had 
no  power  to  apply  the  property  to  the  uses  proposed,  it  has, 
in  effect,  been  answered  already.  The  company,  as  we  have 
just  seen,  was  organized  under  a  valid  charter,  and  is  shown 
to  have  done  corporate  acts  under  it.  That  was  sufficient  to 
establish  a  prima  facie  right  to  take  the  property  in  question 
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for  the  purposes  set  forth  in  the  petition,  and  this  prima  facie 
right  can  not  be  successfully  assailed  in  a  mere  collateral 
proceeding,  as  is  sought  to  be  done  here.  Appellant's  counsel 
cite  several  cases  from  other  States  as  laying  down  a  con- 
trary rule.  This  is  denied  by  counsel  for  appellee.  As  the 
Eminent  Domain  law  in  each  State  is  regulated  by  special 
statutes  applicable  to  such  State  alone,  and  as  a  decision  of 
this  kind  may  be  largely  controlled  by  the  rules  of  practice 
or  procedure  in  the  State  where  the  question  arises,  we  do 
not  deem  it  necessary  to  critically  examine  the  cases  referred 
to,  with  a  view  of  determining  this  controversy  between  coun- 
sel, for  whatever  rule  the  courts  may  have  laid  down  in  other 
States  in  giving  a  construction  to  their  own  statutes,  the  rule 
as  above  stated  has  already  been  recognized  by  this  court  in 
Peoria  and  Pekin  Union  Ey.  Co.  v.  Peoria  and  Farmington  By, 
Co.  105  111.  110,  and  we  are  not  inclined  to  depart  from  it. 
Besides,  it  is  more  in  harmony  with  the  decisions  of  this  court 
on  other  analogous  questions.  Proceedings  in  the  nature  of 
a  quo  warranto  would  be  the  proper  remedy,  if  it  is  desired  to 
question  appellee's  right  to  exercise  the  corporate  franchises 
conferred  by  its  charter. 

As  to  the  claim  petitioner  had  no  power  to  enter  the  city, 
nor  to  operate  a  steam  railroad  within  it,  it  is  sufficient  to 
say,  that  is  a  matter  entirely  between  the  city  and  appellee. 
The  right  of  appellee  to  maintain  this  proceeding  is  purely 
statutory,  and  is  wholly  independent  of  any  action  the  city 
authorities  might  take  on  the  subject.  Appellee  is  proceeding 
under  its  charter  and  the  Eminent  Domain  act,  and  not  under 
the  ordinances  of  the  city.  Chicago  and  Western  Indiana  Rail- 
road Co.  v.  Dunbar  et  al.  100  111.  110. 

Before  the  commencement  of  the  trial,  the  appellant  entered 
and  filed  in  the  cause  the  following  motion : 

"Now  comes  the  defendant,  and  on  the  affidavit  of  B.  C. 
Cook,  herewith  filed,  moves  the  court  for  a  rule  on  the  peti- 
tioner, the  Chicago  and  Evanston  Eailroad  Company,  to  ex- 
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hibit  its  plan  and  profile  of  its  proposed  railroad  across  the 
land  proposed  to  be  condemned,  and  to  file  such  plans  as  will 
show  to  what  use  said  petitioner  designs  devoting  said  land 
which  it  seeks  to  condemn,  and  what  it  proposes  to  put  upon 
said  land,  as,  tracks,  bridges,  abutments,  or  otherwise. " 

The  affidavit  in  support  of  the  motion  set  forth  that  appel- 
lant was  the  owner  of  divers  pieces  of  land  contiguous  to  the 
land  sought  to  be  taken,  which  would  be  damaged  by  the  con- 
struction of  appellee's  road,  and  that  the  furnishing  of  such 
plan  and  profile  was  necessary  to  a  proper  and  intelligent 
presentation  of  appellant's  claim  for  damages ;  that  it  was 
impossible  for  appellant  to  determine  to  what  extent  these 
several  tracts  would  be  damaged,  without  some  statement 
of  the  manner  in  which  the  road  of  petitioner  was  to  be 
constructed,  etc.  The  court  declined  to  enter  such  rule,  and 
overruled  the  motion.  We  have  no  hesitancy  in  holding  the 
court  erred  in  its  ruling  upon  this  question.  The  rule  should, 
at  all  events,  have  been  entered  so  as  to  have  afforded  appel- 
lee an  opportunity  to  assign  any  good  reason,  if  any  it  had, 
why  the  plan  and  profile  in  question  should  not  be  furnished. 
Even  a  casual  examination  of  the  record  will  demonstrate 
that  the  extent  of  injury  to  the  property  and  business  of 
appellant,  by  the  appropriation  of  the  lot  sought  to  be  taken, 
depended  largely  upon  the  character  of  the  structure  to  be 
placed  upon  it,  including  the  bridge  crossing,  and  the  manner 
of  operating  the  bridge  when  completed.  And  if  there  were 
any  doubt  of  the  necessity  of  such  a  plan  and  profile,  it  is 
at  once  dispelled  by  a  reference  to  the  manner  in  which  the 
examination  of  witnesses  was  conducted,  with  a  view  of  get- 
ting their  opinions  on  the  question  of  damages.  Appellant's 
counsel  took  the  position  that  in  the  absence  of  such  plan 
and  profile  they  had  a  right  to  assume  the  structures  in  ques- 
tion would  be  of  such  a  character,  and  be  operated  in  such  a 
way,  as  to  inflict  the  greatest  possible  injury  to  appellant's 
adjacent  property  and  business.    Appellee  earnestly  dissented 
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from  this  position,  and  proceeded  in  its  investigation  upon 
the  very  reverse  of  that  theory.  The  opinions  of  appellant's 
witnesses  were  taken,  or  sought  to  be  taken,  first  upon  one 
plan  and  then  upon  another,  when  it  was  patent  that  it  was 
a  matter  of  pure  conjecture  whether  any  of  the  plans  were 
correct,  and,  as  it  subsequently  turned  out,  none  of  them 
were  correct.  All  parties,  the  court  included,  were  evidently 
groping  their  way  in  the  dark.  This  is  manifest  from  some  of 
the  incidents  of  the  trial,  from  which  we  take  the  following : 

Mr.  Cook:  "We  object,  on  the  ground  that  they  have  no 
right,  when  they  condemn  this  property  for  the  general  use 
which  they  might  use  it  for,  to  limit  the  damages  which  would 
result  from  the  least  damaging  use  which  could  be  made  of 
the  property. 

The  Court:  "The  question  before  the  court  is,  what  will 
be  the  necessary  damage  to  the  property  north  and  adjoining, 
by  the  use  of  the  pier.  Now,  it  must  be  a  necessary  damage 
to  the  use  of  the  pier,  too,  and  not  some  speculative  damage. 
And  who  is  to  state  what  kind  of  a  bridge?  Are  you  to 
dictate  the  kind  of  bridge  ?  All  we  can  do  is  this :  you  show 
what  kind  of  a  bridge  they  might  build,  and  they  show  what 
kind  of  a  bridge  they  might  build,  and  then  the  jury  will  say 
what  kind  of  a  bridge  they  will  build,  probably.  I  don't  know 
any  other  way  to  get  at  it." 

This  looks  a  good  deal  like  confusion  doubly  confounded, 
all  of  which  might  have  been  avoided  by  allowing  appellant's 
motion.  This  motion  was  in  the  nature  of  an  application 
for  a  bill  of  particulars,  which  is  demandable  in  all  kinds  of 
actions  and  proceedings  where,  by  reason  of  the  generality  of 
the  claim  or  charge,  the  adverse  party  is  unable  to  know,  with 
reasonable  certainty,  what  he  is  required  to  meet.  (1  Tidd's 
Practice,  1st  Am.  ed.  334-336.)  The  rule  applies  even  to 
criminal  proceedings,  as  well  as  civil.  Wharton,  in  his  work 
on  Criminal  Law,  vol.  3,  sec.  3156,  says:  "Whenever  the 
indictment  is  so  general  as  to  give  the  defendant  inadequate 
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notice  of  the  charge  he  is  expected  to  meet,  the  court  will, 
on  his  application,  require  the  prosecution  to  furnish  him  a 
bill  of  particulars  of  the  evidence  intended  to  be  relied  on." 
The  practice  in  this  respect  is  founded  on  the  clearest  prin- 
ciples of  justice,  and  should  not  be  departed  from  in  any 
case  where  the  circumstances  require  an  application  of  the 
principle.  The  principle,  as  applicable  to  condemnation  pro- 
ceedings, was  first  recognized  by  this  court  in  Railroad  Co.  v. 
Kidder,  21  111.  131,  which  is  cited  with  approval  in  Railroad 
Co.  v.  Railway  Co.  105  id.  388.  It  is  true,  the  direct  ques- 
tion whether  a  defendant  may,  as  a  matter  of  right,  demand 
specifications  of  the  character  of  the  improvement  proposed 
to  be  made,  was  not  presented  in  either  of  these  cases ;  but 
they  do  hold  that  the  petitioner  has  the  right  to  introduce 
them  on  his  own  motion,  and  if  this  may  be  done,  a  fortiori 
the  defendant  has  the  right  to  demand  them  where  they  are 
essential  to  a  proper  understanding  of  the  case.  The  fact 
that  appellee  did,  after  the  evidence  in  chief  was  all  in,  file 
such  specifications,  does  not  at  all  cure  the  error.  The  only 
purpose  they  could  then  serve  was  to  present  to  the  jury  a 
case  to  which  appellant's  evidence  did  not  relate.  In  short, 
the  manner  in  which  the  case  was  tried,  resulting  from  the 
court's  ruling  on  this  question,  was  unfair  to  the  appellant. 

We  are  also  of  opinion  the  law  in  respect  to  the  measure 
of  damages,  under  the  peculiar  facts  of  this  case,  was  not 
accurately  laid  down  by  the  court.  As  general  propositions, 
the  instructions  may  be  admitted  to  have  been  substantially 
correct ;  yet,  as  is  not  infrequently  the  case,  the  special  cir- 
cumstances, in  our  opinion,  required  modifications  and  lim- 
itations which  they  do  not  contain,  and  without  which  they 
were  calculated  to  mislead.  When  the  evidence  was  in,  the 
counsel  on  either  side  asked,  altogether,  some  thirty  instruc- 
tions, all  of  which  were  refused  except  the  third  instruction 
of  appellant  and  also  the  third  instruction  of  appellee,  which 
were  given.     In  lieu  of  the  refused  instructions  on  both  sides 
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the  court  gave  a  general  charge,  consisting  of  a  number  of 
propositions,  which,  together  with  the  two  instructions  just 
referred  to,  were  intended  to  cover  the  whole  ground.  We 
do  not  think  they  did.  In  respect  to  the  compensation  to  be 
made  for  the  property  actually  taken,  the  court,  in  the  in- 
struction prepared  by  it,  told  the  jury  it  "should  not  be  less 
nor  more  than  its  fair  market  value"  on  the  day  the  petition 
was  filed.  One  of  the  controverted  questions  in  the  case  was, 
whether,  as  a  matter  of  fact,  property  circumstanced  as  this 
was,  had  any  market  value  in  that  vicinity.  We  think  the 
evidence  tended  to  prove  it  had  not,  whatever  the  weight 
of  evidence  may  have  been  on  that  question.  And  as  the 
court  had  refused  all  instructions,  with  the  exception  above 
mentioned,  presenting  this  aspect  of  the  case,  and  had  under- 
taken to  instruct  the  jury  fully  with  respect  to  their  duty,  it 
should  have  told  them  how  the  amount  of  compensation  was 
to  be  determined  if  the  proofs  failed  to  establish  a  market 
value  for  property  situated  as  that  was.  This  the  court  did 
not  do.  In  most  cases  the  rule  laid  down  by  the  court  would 
be  correct,  but  there  are  many  instances  where,  if  thus  laid 
down  without  qualification,  the  rule  would  clearly  be  mislead- 
ing. Indeed,  in  all  cases  where  a  piece  of  property,  by  reason 
of  having  been  applied  to  a  particular  use,  has  a  special 
value  to  the  owner,  the  rule  announced  by  the  court  would 
be  improper,  and  if  observed  by  the  jury,  would  necessarily 
lead  to  an  unjust  result.  It  is  claimed  by  appellant,  and 
it  will  not  be  denied  that  the  evidence  tends  at  least  to  show, 
that  this  particular  piece  of  ground  constituted  a  part  of 
the  terminal  facilities  of  appellant's  great  railway,  extending 
thousands  of  miles,  and  consisting  of  numerous  divisions 
and  branches.  The  lot  in  question  is  at  present,  and  for 
years  past  has  been,  used  in  transferring  freight  to  and  from 
the  company's  tracks,  to  the  lake,  and  is  accessible  to  all  the 
divisions  of  appellant's  road.  It  is  also  claimed  by  appel- 
lant, and  the  evidence  tends  to  prove  the  fact,  that  no  other 
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property  in  that  vicinity  so  essential  and  desirable  for  the 
purposes  of  the  company's  business  can  be  obtained  if  that 
is  taken.  Now,  it  is  manifest  that  by  reason  of  the  use  to 
which  this  property  is  applied,  and  its  connection  with  the 
company's  business  generally,  it  has  a  special  value  to  the 
company  which  it  does  not  have  to  any  one  else,  and  which 
the  general  market  value  of  other  property  in  that  locality 
not  thus  circumstanced  throws  but  little,  if  any,  light  upon, 
much  less  furnishes  a  rule  by  which  to  determine  its  value. 
Strictly  speaking,  the  market  value  of  anything  is  determined 
by  what  it  would  sell  for  in  market  in  due  course  of  business, 
and  this  is  ascertained  by  actual  sales  or  offers  for  like 
articles.  This  applies  to  land  as  well  as  anything  else.  But 
the  term  is  sometimes  used  in  a  more  extended  sense,  as 
including  the  estimation  which  well  informed  persons  would 
put  upon  an  article  in  the  absence  of  a  market  value,  in  the 
strict  sense  of  that  term,  and  this  kind  of  evidence  is  always 
admissible  to  show  value.  We  know,  as  a  matter  of  common 
experience,  that  railway  companies  rarely,  if  ever,  sell  out 
their  tracks,  depot  grounds,  or  other  like  property,  by  piece- 
meal. At  least  such  transactions,  we  apprehend,  are  of  so 
rare  occurrence  as  to  afford  no  evidence  of  a  market  price 
for  that  kind  of  property.  It  is  true,  in  this  case  proof  was 
made  of  several  sales  of  land  in  the  vicinity  of  the  property 
in  question,  designated  by  the  witnesses  as  dock  property; 
but  none  of  the  pieces  mentioned  as  having  been  sold  were 
situated  as  the  property  in  dispute  is.  It  is  true,  the  latter, 
like  those,  is  dock  property,  but  it  is  something  more.  It  is  a 
part  of  a  great  railroad  property,  and  is  an  important  factor 
in  the  handling  and  transportation  of  freight,  in  the  heart  of 
a  great  city,  by  the  company  owning  it.  Many  illustrations 
might  be  given  where  property  evidently  has  no  market  value, 
but  one  will  suffice.  Take  the  case  of  a  railroad  crossing. 
The  value  of  the  part  of  the  track  taken  for  such  crossing 
can  not  be  ascertained  by  any  reference  to  market  values, 
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and  if  determined  by  the  value  of  land  taken  at  customary 
prices  of  land  in  the  neighborhood,  the  value  in  most  cases 
would  be  inappreciable ;  and  yet  to  the  company  who  owns 
the  track  it  always  has  a  substantial  value,  that  well  informed, 
intelligent  railroad  men  would  readily  know  how  to  estimate. 
Where,  in  the  nature  of  things,  there  can  be  no  market  value 
of  a  piece  of  property,  by  reason  of  being  used  in  connection 
with  and  as  a  part  of  some  extensive  business  or  enterprise, 
its  value  must  be  determined  by  the  uses  to  which  it  is  ap- 
plied. While  in  such  cases  the  market  value  of  neighboring 
lands  differently  circumstanced  may  be  looked  to  as  throwing 
some  light  upon  the  question,  yet  that  alone  would  fall  far 
short  of  furnishing  a  true  or  adequate  test  of  the  value  of 
the  property.  As  was  said  in  Railroad  Co.  v.  Kirby,  lO-i 
111.  345 :  "The  value  of  land  consists  in  its  fitness  for  use, 
present  or  future,  and  before  it  can  be  taken  for  public  use  the 
owner  must  have  just  compensation.  If  he  has  adopted  a 
peculiar  mode  of  using  that  land  by  which  he  derives  profit, 
and  he  is  to  be  deprived  of  that  use,  justice  requires  he  should 
be  compensated  for  the  loss.  That  loss  is  the  loss  to  himself. 
It  is  the  value  which  he  has,  and  of  which  he  is  deprived, 
which  must  be  made  good  by  compensation."  Substantially 
the  same  idea  is  well  expressed  in  the  English  case  of  Beckett 
v.  Midland  Raihvay  Co.  L.  K.  3  C.  P.  82.  It  was  there  said : 
"The  property  is  to  be  taken  in  statu  quo,  and  to  be  con- 
sidered with  reference  to  the  use  to  which  any  owner  might 
put  it  in  its  then  condition."  This  statement  we  regard  as 
quite  accurate,  and  it  will  be  observed  it  fully  meets  the  case 
where  the  property  sought  to  be  taken  has  some  special  value 
to  the  owner,  by  reason  of  having  adopted  some  particular 
use  of  it.  This  might  happen  on  a  farm,  as  well  as  in  a  city 
or  town.  For  illustration:  Suppose  the  owner  of  a  farm 
concludes  to  go  into  the  dairy  business,  and  proceeds  to  spend 
several  thousands  of  dollars  on  his  farm  in  preparing  stalls 
and  sheds  for  his  cows,  and  in  making  suitable  preparations 


C.  &  N.  W.  Ey.  Co.  v.  C.  &  E.  E.  E.  Co.  60U 

Opinion  of  the  Court. 

for  the  handling  of  the  milk  and  converting  it  into  butter 
and  cheese.  When  the  farm  is  thoroughly  fitted  up  for  this 
purpose,  it  is  very  clear  it  would  have  a  special  value  to  him 
that  it  would  not  have  to  any  one  else,  unless  to  some  one 
who  should  want  it  for  the  same  purpose.  One  who  wanted 
it  for  mere  farming  purposes  could  afford  to  pay  but  little 
more  for  it  on  account  of  its  adaptation  to  the  dairy  business ; 
and  assuming  that  was  the  only  dairy  farm  in  that  locality, 
it  is  clear  there  could  be  no  market  value  for  a  farm  thus 
situated,  while  there  might,  and  probably  would,  be  a  market 
value  for  farms  like  that  adapted  to  farming  purposes  merely. 
Suppose,  in  the  case  we  have  put,  a  railway  company  having 
the  right  to  locate  its  road  across  this  farm,  so  locates  its 
tracks  as  to  completely  destroy  all  the  improvements  that 
have  been  made  in  fitting  it  up  for  dairy  purposes,  but  not 
at  all  injuring  the  farm  otherwise.  Now,  is  it  not  manifest 
that  in  such  a  case  to  limit  the  owner's  compensation  to 
the  market  value  of  the  land  taken,  would  be  grossly  unjust 
and  inadequate  ?  And  yet,  in  principle,  we  see  no  difference 
between  the  case  suggested  and  the  one  in  hand.  In  condem- 
nation cases  the  owner  of  the  property  taken  is  not  required 
to  make  any  pecuniary  sacrifices  at  all.  He  is  entitled  to 
whatever  the  property  is  worth  to  him,  or  any  one  else,  for 
any  purpose  to  which  it  is  adapted ;  but  the  special  uses  or 
purposes  to  which  the  property  is  adapted  must  be  real, — 
that  is,  founded  on  facts  capable  of  proof, — and  not  merely 
speculative  or  imaginary. 

Again,  we  think  the  court  was,  at  least  in  one  respect, 
inconsistent  in  its  rulings,  which  operated  injuriously  to  the 
appellant.  When,  as  before  seen,  it  was  asked  to  require 
the  appellee  to  furnish  a  plan  and  profile  of  the  bridge  and 
crossing,  it  refused,  telling  appellant's  counsel,  in  substance, 
they  might  assume  appellee  would  build  any  kind  of  a  bridge 
they  pleased,  and  then  go  on  and  take  the  opinions  of  wit- 
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nesses  as  to  how  much  appellant  would  be  damaged  by  build- 
ing that  kind  of  a  bridge ;  yet  when  appellant  attempted  to 
proceed  upon  the  theory  suggested  by  the  court,  it  was  not 
permitted  to  do  so.  This  statement  is  verified  by  numerous 
rulings  of  the  court.  One  will  suffice  as  an  illustration: 
Whitman,  who  seems  to  have  been  a  competent  witness  to 
answer  the  question  propounded,  was  shown  a  tracing  map, 
which  appellant's  counsel  assumed  to  be  a  representation  of 
the  river  crossing  and  improvement  to  be  made  by  appellee, 
and  was  asked  in  respect  to  it  the  following  question  :  "Hav- 
ing examined  the  tracing  and  the  map,  what,  in  your  judg- 
ment, would  be  the  effect  upon  the  other  contiguous  property 
next  to  this  little  piece  to  be  taken  of  a  bridge  constructed 
in  the  ordinary  way  at  that  point?"  The  court,  on  objection 
by  appellee,  refused  to  permit  the  question  to  be  answered. 
This  was  clearly  improper,  in  view  of  the  theory  upon  which 
the  court  required  the  case  to  be  tried. 

As  the  present  opinion  has  already  reached  an  unwar- 
rantable length,  without  discussing  other  questions  presented 
by  the  record  we  will  say  in  conclusion,  in  a  general  way, 
that  upon  the  whole  case  we  are  of  opinion  the  appellee 
shows  a  right  to  have  the  land  in  question  condemned  for  the 
purposes  stated,  upon  making  due  compensation,  to  be  ascer- 
tained in  the  manner  we  have  indicated.  So  far  as  results 
are  concerned,  this  practically  covers  the  whole  ground.  The 
most  important  questions  presented  by  this  record,  and  not 
noticed,  or  but  partially  considered  in  the  present  opinion, 
are  fully  met  and  considered  in  the  case  of  McCartney,  Attor- 
ney General,  et  al.  v.  Chicago  and  Evanston  Railroad  Co.  et  at. 
post,  p.  611. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Judgment  reversed. 
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Mr.  Justice  Scott  :  I  concur  in  reversing  the  judgment 
in  this  case,  for  the  reason  I  hold  the  Chicago  and  Evanston 
railroad  is  only  a  horse  railway  within  the  limits  of  the  city 
of  Chicago,  and  can  not  condemn  the  lands  for  the  purposes 
mentioned  in  the  petition.  As  respects  the  merits  of  the  case, 
I  do  not  now  express  any  opinion. 


James  McCartney,  Attorney  General,  et  al. 

v. 

The  Chicago  and  Evanston  Eailroad  Company  et  al. 

Filed  at  ML  Vernon  November  13,  1884. 

1.  Corporation  —  of  its  corporate  existence — legislative  recognition. 
An  act  of  the  legislature,  in  1865,  confirming  an  ordinance  of  the  city  of 
Chicago  granting  permission  to  a  railway  company,  chartered  by  special  act, 
to  lay  a  track  on  and  over  certain  streets  from  a  certain  point  to  the-  city 
limits,  and  authorizing  the  company  to  build  a  bridge  over  the  Chicago  river, 
the  giving  of  which  privileges  had  been  accepted,  is  held  to  be  a  legislative 
recognition  that  the  company  then  had  a  corporate  existence,  and  had  taken 
corporate  action  in  the  way  of  carrying  out  the  purpose  of  its  charter. 

2.  Same — of  an  organization  prior  to  the  constitution  of  1870 — whether 
sufficient  to  meet  the  requirements  of  that  instrument.  The  persons  named 
as  corporators  in  a  charter  for  a  railway  company,  met  within  a  few  days  after 
the  passage  of  the  charter,  and  by  resolution  adopted  the  same,  and  on  the 
following  day  elected  a  president,  vice-president,  secretary  and  treasurer,  and 
afterward  authorized  the  president  to  survey  routes  and  locate  the  road,  and 
to  make* contracts  for  the  right  of  way  and  depot  grounds,  and  books  were 
opened  for  subscription  to  the  capital  stock,  which  was  all  taken,  and  the 
company  obtained  permission  of  the  commissioners  of  highways  to  locate  and 
operate  tracks  along  and  across  all  roads  and  highways  upon  its  route,  and 
permission  was  obtained  from  the  city  of  Chicago  to  locate  and  operate  a 
track  through  a  portion  of  the  city  and  to  build  a  bridge  over  the  Chicago 
river,  which  grants  were  duly  accepted,  and  the  capital  stock  increased  and 
subscribed  for,  though  it  did  not  appear  that  any  of  the  subscriptions  had 
been  paid,  and  the  company  exercised  other  corporate  acts.  The  charter 
under  which  these  acts  were  performed,  was  granted,  and  the  steps  towards 
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au  organization  were  taken,  prior  to  the  adoption  of  the  constitution  of  1870. 
It  was  held,  that  the  charter  of  the  company  was  in  operation  at  the  time  the 
constitution  took  effect,  and  was  not  abrogated  by  section  2  of  article  11  of 
that  instrument. 

3.  Railroad — constructing  and  operating  a  road  within  a  city — a  char- 
ter construed — legislative  recognition  as  conferring  the  right.  The  words 
"to"  and  "from"  a,  place  or  city,  are  construed  to  mean  to  or  from  a  point 
within  the  place  to  or  from  which  a  corporation  is  authorized  to  construct  a 
railroad.  Authority  to  construct  and  operate  a  railroad  from  the  city  of  Chi- 
cago to  any  point  in  the  town  of  Evanston,  is  held  to  authorize  the  location 
and  operation  of  the  road  from  any  point  within  the  city  of  Chicago. 

4.  Where  a  railway  company  is  authorized  to  build  a  railroad  from  a  city 
to  another  place,  the  fact  it  is  also  empowered  to  contract  with  a  horse  rail- 
road company  for  the  joint  or  separate  operation  of  either  or  both  companies' 
roads,  as  may  be  agreed  on,  will  not  operate  as  a  limitation  upon  the  railway 
company  in  respect  to  its  entrance  into  the  city. 

5.  But  were  it  a  matter  of  doubt  whether  a  railway  company  may,  under 
its  charter,  lay  its  track  within  the  limits  of  a  city,  an  act  of  the  legislature 
confirming  an  ordinance  of  the  city  giving  the  company  permission  to  lay  its 
railway  track  in  certain  streets  of  the  city,  and  declaring  that  the  ordinance 
shall  be  held  to  confer  on  the  company  power  and  authority  to  construct 
and  operate  its  road  in  the  streets  and  over  the  bridge  mentioned  therein, 
until  the  same  shall  be  altered,  changed  or  amended  by  the  common  council, 
with  the  assent  of  the  company,  will  remove  the  doubt  and  be  regarded  as  a 
recognition  of  the  right. 

6.  Same — as  to  the  motive  power  to  be  used  in  a  city — effect  of  ordi- 
nance limiting  the  use — option  in  that  regard.  The  passage  of  an  ordinance 
by  a  city  granting  permission  to  a  railway  company  to  lay  down  tracks  in  cer- 
tain streets,  etc.,  which  is  accepted,  with  a  resolution  of  such  company  that  the 
proper  construction  of  the  ordinance  is  that  the  permission  granted  thereby 
was  to  operate  in  the  city,  cars  with  animal  power  only,  and  that  the  company 
should  not  connect  with  any  other  railroad  on  which  other  power  is  used,  does 
not  create  a  contract  between  the  people  represented  by  the  city,  and  the  rail- 
way company,  to  abandon  for  all  time  to  come  the  use  of  steam  within  the 
city  as  a  motive  power;  but  such  company  may  afterward,  on  permission  of 
the  city,  use  steam  to  move  its  cars  in  the  city.  Such  ordinance  and  its 
acceptance  confer  a  limited  right  or  privilege,  but  do  not  prohibit  the  acqui- 
sition of  a  more  enlarged  one  in  the  future. 

7.  Authority  in  the  charter  of  a  railway  company  to  build  either  a  horse 
railroad  or  a  steam  railroad  within  a  city,  confers  a  continuing  option  to  use 
either  steam  or  animal  power,  or  both,  upon  its  road,  or  any  part  of  it,  which 
might  be  exercised  from  time  to  time.  Under  it,  the  use  of  either  motive 
power  may  be  changed  and  the  other  substituted,  as  the  company  may  see  fit. 
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8.  Same  —  relocation  of  line  of  road — whether  the  right  exists.  The 
charter  of  a  railway  company  conferred  the  power  of  relocation,  and  an  ordi- 
nance of  a  city  was  passed  giving  the  company  permission  to  construct  and 
operate  its  road  in  and  over  certain  streets  of  the  city,  and  over  a  bridge  to 
be  built  at  a  certain  place,  and  such  ordinance  was  confirmed  by  an  act  of  the 
legislature,  which  conferred  the  same  power  as  the  ordinance,  until  the  same 
might  be  altered,  changed  or  amended  by  the  city  council,  with  the  consent 
of  the  company,  and  gave  such  power  to  amend,  alter  or  change  the  ordinance, 
with  the  company's  consent.  It  was  held,  that  such  company,  after  having 
once  located  and  built  its  road  within  the  city,  had  still  ample  legitimate 
authority,  with  the  consent  of  the  city,  to  relocate  its  track  within  the  city, 
and  take  up  its  former  track. 

9.  Same — use  of  passenger  line  in  a  city  for  freight  purposes — necessity 
for  petition  of  lot  owners.  Where  a  railroad  company  lays  its  track  in  a 
street  of  a  city,  having  the  right  to  construct  a  track  for  passenger  cars  only, 
the  city,  under  section  62,  clause  90,  of  article  5  of  the  general  law,  has  no 
power  afterward  to  grant  the  use  of  the  track  for  the  operation  of  freight  cars 
upon  it,  except  upon  a  petition  of  property  owners  upon  the  street,  as  required 
in  the  statute,  and  a  grant  of  the  use  of  such  track  for  freight  purposes  with- 
out the  petition  of  property  owners  being  void,  such  use  is  unlawful  and  a 
public  nuisance,  which  the  State  may  cause  to  be  abated. 

10.  Riparian  owners — right  to  the  use  of  the  bed  of  the  stream.  The 
owner  of  lots  on  each  side  of  a  navigable  river,  as  the  Chicago  river,  is  also 
the  owner  of  the  underlying  soil  of  the  river,  and  may  make  any  use  of  the 
river  bed  that  suits  his  purpose,  so  that  it  does  not  materially  or  unlawfully 
interfere  with  the  public  easement  to  the  use  of  the  water  in  the  stream. 

11.  Highways  and  bridges  in  cities  and  villages — municipal  authority 
as  to  their  construction  and  use — exercise  of  power  by  grant  to  railway 
company.  Cities  and  villages  incorporated  under  the  general  Incorporation 
law,  are  made  the  representatives  of  the  State  with  respect  to  the  control  of 
streets  and  highways  and  bridges  within  their  limits,  and  are  invested  with 
power  to  lay  out,  alter  or  vacate  streets,  regulate  the  use  of  the  same,  and  to 
construct  and  keep  in  repair  bridges,  viaducts,  etc.,  and  regulate  the  use 
thereof. 

12.  A  bridge  built  by  a  railway  company  over  a  navigable  stream  within 
the  limits  of  a  city,  for  the  use  of  the  railroad,  under  an  ordinance  of  the  city 
granting  permission,  and  providing  the  manner  in  which  it  should  be  built, 
may  be  regarded  as  having  been  constructed  by  the  city,  and  as  falling  fairly 
within  the  power  given  it  to  construct  and  repair  bridges,  and  regulate  the 
use  thereof. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Henry  M.  Shephaud,  Judge,  presiding. 
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This  was  an  information  in  chancery,  filed  by  the  Attorney 
General  of  the  State  of  Illinois  and  the  State's  attorney  of 
Cook  county,  in  behalf  of  the  People  of  the  State,  to  enjoin  the 
Chicago  and  Evanston  Eailroad  Company,  and  the  Chicago 
and  Lake  Superior  Eailroad  Company,  from  building  a  rail- 
road bridge  over  the  north  branch  of  the  Chicago  river,  north 
of  Kinzie  street,  and  from  constructing  and  operating  certain 
railroad  tracks,  under  an  ordinance  passed  by  the  city  council 
of  Chicago,  December  24,  18S3. 

The  Chicago  and  Evanston  Eailroad  Company  was  incor- 
porated by  a  special  act  of  the  General  Assembly,  February 
16,  1861.  (Private  Laws  1861,  page  487.)  It  was  author- 
ized to  construct  and  operate  a  railroad,  with  horse-power  or 
locomotive  cars,  "from  the  city  of  Chicago  to  any  point  in  the 
town  of  Evanston, "  with  authority  to  contract  with  the  North 
Chicago  Horse  Eailroad  Company,  or  any  other  company  or 
party,  to  operate  their  road,  or  the  road  of  such  other  party. 
Section  2  of  the  charter  contains  this  provision  :  "No  author- 
ity is  or  shall  be  granted  to  said  company,  or  to  any  other 
corporation  or  party,  by  the  city  of  Chicago,  to  lay  any  railroad 
track  in  Wells,  Dearborn,  Wolcott,  Cass,  Eush,  Pine,  North 
or  South  Clark  streets,  or  in  Wabash  or  Michigan  avenues, 
in  the  city  of  Chicago,  but  the  laying  of  the  same  is  hereby 
expressly  prohibited. " 

August  17,  1864,  the  common  council  of  the  city  of  Chi- 
cago passed  an  ordinance  giving  permission  to  the  Chicago 
and  Evanston  Eailroad  Company  to  lay  its  track  on  certain 
streets  therein  named,  commencing  at  the  intersection  of 
Madison  and  La  Salle  streets,  in  the  South  Division,  running 
thence  north  on  La  Salle  street  to  Erie,  in  the  North  Division, 
and  thence,  by  certain  streets  designated,  to  the  northern 
limits  of  the  city ;  and  to  maintain  and  operate  therein  railway 
cars  and  carriages,  in  the  manner  and  upon  the  conditions 
required  by  the  various  ordinances  in  relation  to  the  Chicago 
City  Eailway  Company  and  the  Chicago  West  Division  Eail- 
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way  Company.  These  ordinances  pertained  wholly  to  the 
management  and  operation  of  street  railways.  Section  2  of 
the  ordinance  also  required  the  cars  and  carriages  used  to  be 
not  inferior  to  the  best  street  railway  cars  or  carriages  then  in 
ordinary  use  in  the  city,  and  fixed  the  fares  for  any  distance 
within  the  city  at  five  cents,  being  the  same  charged  by  other 
street  railway  lines.  Section  4  authorized  the  company  to 
construct  a  bridge  across  the  Chicago  river  at  La  Salle  street, 
the  city  to  pay  one-half  the  cost.  The  mayor  entertaining 
doubts  whether  it  sufficiently  appeared,  from  the  ordinance, 
that  the  company  was  limited  strictly  to  the  construction  and 
operation  of  a  street  railway  within  the  city,  a  certain  pream- 
ble and  resolutions  were  adopted  by  the  Chicago  and  Evans- 
ton  company,  August  25,  1864,  reciting  the  doubts  of  the 
mayor  in  the  premises,  and  that  for  the  purpose  of  removing 
such  objections,  and  in  consideration  of  his  approval  of  the 
ordinance,  it  was  resolved,  among  other  things,  as  follows : 
"That  it  was  the  intention,  and  is  the  proper  construction  of 
said  ordinance,  that  the  Chicago  and  Evanston  Eailroad  Com- 
pany should  operate  the  cars  and  carriages  used  upon  their 
railway  tracks  within  the  limits  of  the  said  city  of  Chicago, 
with  animal  power  only,  and  that  the  said  railway  should  not 
connect  with  any  other  railroad  on  which  any  other  power  is 
used. "  A  certified  copy  of  these  resolutions  was  delivered  by 
the  company  to  the  city. 

February  6,  1865,  the  General  Assembly  passed  what  is 
popularly  known  as  the  "ninety-nine  year  act."  (Private 
Laws  1865,  vol.  1,  page  597.)  The  act  is  entitled  "An  act 
concerning  horse  railways  in  the  city  of  Chicago."  The  first 
two  sections  extend  the  franchises  of  certain  street  railway 
companies,  other  than  the  Chicago  and  Evanston  company, 
to  ninety-nine  years.     The  next  is  as  follows : 

"Sec.  3.  An  ordinance  of  the  common  council  of  the  city 
of  Chicago,  entitled  'An  ordinance  concerning  the  mainten- 
ance and  operation  of  the  Chicago  and  Evanston  railroad  in 
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the  limits  of  the  city  of  Chicago,'  as  passed  on  the  17th  day 
of  August,  A.  D.  1864,  is  hereby  confirmed,  and  shall  be 
deemed  and  held  to  confer  on  the  Chicago  and  Evanston  Rail- 
road Company  power  and  authority  to  construct  and  operate 
their  road  in  the  streets  and  over  the  bridge  mentioned  therein, 
until  the  same  is  altered,  changed  or  amended  by  the  com- 
mon council,  with  the  consent  of  said  company;  and  such 
ordinance  may,  from  time  to  time,  be  changed,  altered  or 
amended,  and  such  other  provisions  be  made,  as  to  the  com- 
mon council  may  seem  proper,  and  be  agreed  to  by  said  com- 
pany. The  prohibition  as  to  the  use  of  certain  streets,  in  the 
second  section  of  the  charter  of  the  Chicago  and  Evanston 
Railroad  Company,  is  hereby  reenacted,  and  shall  remain 
in  force  until  altered,  released  or  amended  by  the  common 
council  of  the  city  of  Chicago,  and  said  company." 

On  June  12,  1872,  an  ordinance  was  passed  by  the  com- 
mon council  of  the  city,  authorizing  the  Chicago  and  Pacific 
Railroad  Company  to  construct  and  maintain  a  railroad,  com- 
mencing at  the  western  limits  of  the  city,  upon  a  route  desig- 
nated, to  the  north  branch  of  the  Chicago  river ;  thence  across 
the  north  branch  to  Jones  avenue ;  thence  on  Jones  avenue 
and  Hawthorne  avenue  to  Willow  street,  and  upon  certain 
other  streets  designated.  The  company  was  also  empowered 
by  the  ordinance  "to  put  down,  construct  and  maintain,  for 
passenger  cars  only,  a  single  or  double  track,  from  the  north 
side  of  Willow  street,  on  Hawthorne  avenue,  to  Larrabee 
street."  Section  7  of  the  ordinance  provided  that  the  priv- 
ileges granted  to  the  Chicago  and  Pacific  company  were  upon 
the  express  condition  that  it  should  permit  the  Chicago  and 
Evanston  company  to  use  the  tracks  therein  authorized  to  be 
laid  upon  the  streets  named,  jointly  with  the  Chicago  and 
Pacific  company,  provided  the  ordinance  should  be  null  and 
void  unless  the  tracks  therein  authorized  were  constructed 
within  two  years  from  its  passage.  By  the  same  section  the 
Chicago  and  Evanston  company  was  authorized  to  connect 
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with  the  tracks  of  the  Chicago  and  Pacific  company,  on  Jones 
avenue,  and  to  construct  and  operate  a  single  or  doable  track 
from  thence  northwesterly,  on  Jones  avenue,  to  Southport 
avenue,  and  thence  north  to  the  limits,  upon  the  same  condi- 
tions imposed  by  the  ordinance  upon  the  Chicago  and  Pacific 
company. 

-  Early  in  June,  1874,  the  Chicago  and  Evanston  company 
and  the  Chicago  and  Pacific  company  constructed  a  short 
piece  of  track  on  Hawthorne  avenue,  jointly,  each  company 
paying  one-half  the  cost,  which  track  has  ever  since  been  kept 
in  repair  by  the  Chicago  and  Pacific  company,  and  the  sepa- 
rate track  on  Jones  and  Southport  avenues  to  the  city  limits 
was  constructed  before  June  12,  1872,  the  period  of  time 
required  by  the  ordinance  of  1872.  The  city  of  Chicago  be- 
came incorporated  in  1875,  under  the  general  act  concerning 
cities  and  villages,  approved  April  10,  1872. 

December  24,  1883,  the  city  council  passed  an  ordinance 
authorizing  the  Chicago  and  Evanston  company  to  construct 
and  operate  a  railroad,  beginning  at  the  northern  boundary 
line  of  the  city,  near  Herndon  street,  and  thence  southwardly, 
over  certain  property  described,  connecting  with  the  present 
tracks  of  the  Milwaukee  and  St.  Paul  Railway  Company,  and 
of  the  Chicago  and  Evanston  company,  in  Hawthorne  avenue, 
near  the  centre  line  of  Lewis  street,  upon  condition  that  the 
company,  within  ninety  days,  surrender  all  claims  to  the  use 
of  Southport  avenue  under  any  ordinances  theretofore  passed 
by  the  city,  and  remove  its  tracks  therefrom.  Section  2  of 
the  ordinance  authorizes  the  Chicago  and  Evanston  company 
to  construct  and  operate  a  railroad,  commencing  at  the  pres- 
ent terminus  of  its  track  near  the  junction  of  Larrabee  street 
and  Hawthorne  avenue,  thence  southwardly,  across  certain 
described  premises,  and  across  block  9  of  the  assessor's  divi- 
sion, south  of  Erie  street  and  east  of  the  Chicago  river,  to  a 
point  on  the  east  bank  of  the  river,  in  block  9,  and  thence 
across  the  river  by  means  of  a  bridge,  and  across  West  Kinzie 
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street,  to  a  point  of  connection  with  the  railroad  tracks  now 
laid  in  Canal  street,  or  to  and  across  such  lands  as  the  com- 
pany may  acquire  in  blocks  8  and  1 3  of  the  original  town  of 
Chicago, — such  bridge  to  be  constructed  in  such  manner  as 
not  to  unnecessarily  obstruct  navigation,  and  on  a  plan  to  be 
approved  by  the  commissioner  of  public  works.  Section  4  of 
the  ordinance  authorizes  the  company  to  use  and  operate  all 
railroad  tracks  by  the  ordinance  authorized  to  be  laid,  and 
theretofore  authorized  to  be  laid,  in  Hawthorne  avenue,  for  all 
general  business  incident  to  railroads,  by  freight,  passenger 
and  other  cars,  or  by  steam  or  other  power.  Section  13 
provides  that  all  the  rights  and  privileges  granted  to  the  Chi- 
cago and  Evanston  company  are,  in  like  manner  and  subject 
to  the  same  conditions,  granted  to  the  Chicago  and  Lake 
Superior  company,  and  the  two  companies  may  jointly  or 
severally  construct  and  operate  the  railroad  authorized  by  the 
ordinance,  in  such  manner  and  upon  such  terms  as  may  be 
mutually  agreed  upon  between  them.  The  Chicago  and  Lake 
Superior  Eailroad  Company  was  incorporated  under  the  gen- 
eral Kailroad  act  of  Illinois,  October  6,  1883.  No  petition  of 
the  property  owners  representing  more  than  one-half  of  the 
frontage  upon  so  much  of  Hawthorne  avenue  or  of  Canal  street 
as  is  sought  to  be  used  for  railroad  purposes  under  this  ordi- 
nance, was  ever  had,  but  the  Chicago  and  Evanston  company 
disclaims  any  right  or  intention  of  using  Canal  street  length- 
wise. The  ordinance  was  immediately  accepted,  by  formal 
vote  of  both  companies,  and  was  about  to  be  put  in  force, 
and  its  grants  acted  upon  by  the  two  companies,  when  the 
information  was  filed. 

The  Chicago  river  is  a  part  of  the  navigable  waters  of  the 
United  States  flowing  into  the  St.  Lawrence,  which  were  de- 
clared by  the  ordinance  of  1787  for  the  government  of  the 
Northwest  Territory,  to  be  "common  highways,  and  forever 
free,  as  well  to  the  inhabitants  of  the  said  territory  as  to  the 
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citizens  of  the  United  States."  The  river  is  navigated  by 
vessels  which  sail  upon  the  great  lakes.  About  three-quarters 
of  a  mile  from  its  mouth  it  divides  into  what  are  known  as 
the  north  and  south  branches,  which  diverge  almost  at  right 
angles  with  the  main  stream,  both  branches  being  navigable. 
Upon  the  north  branch,  and  adjacent  to  the  point  at  which 
the  defendant  companies  propose  to  erect  the  bridge  author- 
ized by  the  ordinance  of  December  24,  1883,  there  are  exten- 
sive wharves,  warehouses  and  coal  depots,  used  in  connection 
with  the  business  of  navigation,  for  receiving  and  delivering 
freight  to  and  from  various  ports  on  the  great  lakes.  There 
are  already  two  bridges  across  the  north  branch  in  that  im- 
mediate vicinity, — one  being  a  bridge  erected  by  the  city,  and 
known  as  Kinzie  street  bridge,  the  other  being  the  railroad 
bridge  of  the  Chicago  and  Northwestern  Kailway  Company, 
immediately  below  the  former.  The  information  prayed  that 
the  defendants  might  be  enjoined  from  constructing  any  rail- 
road track  not  already  built,  in  any  of  the  streets  of  the  city, 
and  from  constructing  any  bridge  over  or  across  the  north 
branch  of  the  Chicago  river,  and  from  operating,  by  steam  or 
other  power,  any  cars  or  trains  of  any  kind  over  any  tracks 
or  bridge  whose  construction  was  attempted  to  be  authorized 
by  the  ordinance  of  December,  1883,  and  from  operating,  by 
steam  or  other  power,  any  railroad  cars  or  trains  upon  any 
tracks  which  had  been  authorized  to  be  laid  on  Hawthorne 
avenue  before  the  passage  of  the  ordinance  of  December,  18S3. 
The  Chicago  and  Evanston  company  answered  the  informa- 
tion, and  the  Chicago  and  Lake  Superior  company  filed  a 
general  demurrer.  The  court  overruled  an  interlocutory  mo- 
tion for  a  preliminary  injunction,  and  upon  the  final  hearing, 
upon  the  pleadings  and  proofs,  and  upon  the  demurrer  of  the 
Chicago  and  Lake  Superior  company,  the  information  was 
dismissed  for  want  of  equity,  to  reverse  which  decree  the 
complainants  have  taken  this  appeal. 
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Mr.  Melville  W.  Fuller,  and  Mr.  J.  L.  High,  for  the 
appellants : 

The  Attorney  General  may,  by  information,  enjoin  an  act 
threatened  which  will  constitute  a  purpresture  or  public  nui- 
sance. 1  Daniell's  Ch.  Pr.  7,  8;  Mitford's  Eq.  PL  104,  117, 
196;  Attorney  General  v.  Johnson,  2  Wils.  Ch.  87;  Attorney 
General  v.  Forbes,  2  M.  &  C.  123 ;  Attorney  General  v.  Terry, 
L.  E.  9  Ch.  423 ;  Attorney  General  v.  Birmingham,  4  K.  &  J. 
528;  People  v.  Miner,  2  Lans.  396;  People  v.  Railroad  Co, 
68  N.  Y.  71 ;  Davis  v.  Mayor,  14  id.  526 ;  People  v.  Vander- 
bilt,  28  id.  396;  26  id.  287;  Attorney  General  v.  Hunter,  1 
Dev.  Eq.  12. 

The  information  is  filed  in  the  right  of  the  State,  first,  as 
having  the  right  to  the  soil  under  navigable  waters ;  and 
second,  to  protect  the  interests  of  the  public  in  navigation. 
Martin  v.  Waddell,  16  Pet.  307;  Pollard  v.  Hogan,  3  How. 
212  ;  Wilson  v.  Marsh  Co.  2  Pet.  245  ;  Gilman  v.  Philadelphia, 
3  Wall.  713 ;  Pound  v.  Turck,  95  U.  S.  459 ;  Escanaba  Co. 
v.  Chicago,  107  id.  678. 

Any  unauthorized  obstruction  of  a  navigable  stream  is  a 
purpresture,  which  equity  will  enjoin.  When  the  erection 
invades  the  proprietary  right  of  the  State,  the  court  will  en- 
join, regardless  of  actual  injury.  People  v.  Vanderbilt,  26 
N.  Y.  287 ;  38  Barb.  382 ;  28  N.  Y.  396 ;  People  v.  Railroad 
Co.  68  id.  71. 

The  company's  charter  not  having  been  in  operation  within 
ten  days  after  the  constitution  took  effect,  ceased  to  exist. 
Const,  of  1870,  art.  11,  sec.  2;  Chincleelamouche  L.  dt  B.  Co. 
v.  Commonwealth,  100  Pa.  St.  438. 

The  constitutional  clause  is  self  executing,  and  such  cor- 
porate death  may  be  pleaded  in  any  proceeding  in  which  the 
company  asserts  a  corporate  existence.  Carry  v.  Railroad 
Co.  5  Iowa,  357;  Railroad  Co.  v.  Railroad  Co.  36  Conn.  196; 
In  re  Railroad  Co.  72  N.  Y.  245 ;  81  id.  69 ;  Brooklyn  Steam 
Transit  Co.  v.  City  of  Brooklyn,  78  id.  524;   Railroad  Co.  v. 
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Railroad  Co.  45  Cal.  365  ;  Canal  Co.  v.  Railroad  Co.  4  G.  &  J. 
1 ;  Greely  v.  Smith,  3  Story,  657. 

An  injunction  at  the  suit  of  a  third  person  does  not  sus- 
pend or  extend  the  legal  periods  of  limitation.  Wilkinson  v. 
Fire  Ins.  Co.  72  N.  Y.  499  ;  Barker  v.  Millard,  16  Wend.  562. 

The  use  of  the  word  "from,"  in  the  charter,  restricts  the 
road  to  the  corporate  limits  of  the  city  as  the  terminus  a  quo. 
Railroad  Co.  v.  Payne,  8  Kich.  000. 

The  company  having  exercised  its  power  to  locate  its  road, 
it  was  exhausted,  and  there  can  be  no  new  location  without 
a  new  grant  of  legislative  power.  Pierce  on  Kailway  Law, 
218;  Attorney  General  v.  Railroad  Co,  36  Wis.  488;  Aspden 
v.  Nixon,  4  How.  467;  Packet  Co.  v.  Sickles,  5  Wall.  5S0; 
Russell  v.  Place,  94  U.  S.  606;  King  v.  Chase,  15  N.  H.  9 ; 
Robinson  v.  Kruse,  29  Ark.  575;  Newell  v.  Carpenter,  118 
Mass.  411;  Turn-pike  Society  v.  Hosmer,  12  Conn.  361 ;  Rail- 
road Co.  v.  Naylor,  2  Ohio  St.  225 ;  Railroad  Co.  v.  Railroad 
Co.  2  Swan,  282. 

By  the  acceptance  of  the  ordinance  of  August  17,  1864, 
the  company  is  limited  to  animal  power  within  the  city,  and 
can  not  use  steam.     Railway  Co.  v.  Lake  View,  105  111.  207. 

The  right  to  construct  a  bridge  over  a  navigable  stream  is 
a  franchise  which  must  emanate  from  the  State.  It  can  not 
emanate  from  the  city,  which  is  limited  to  the  granting  of  new 
licenses.  Railway  Co.  v.  Story,  73  111.  541 ;  Railway  Co.  v. 
Railway  Co.  87  id.  317 ;   Railroad  Co.  v.  Dunbar,  100  id.  110. 

The  power  of  the  city  to  bridge  the  river  being  a  public  one, 
can  not  be  delegated  by  ordinance.  Cooley's  Const.  Lim. 
204;  Dillon  on  Mun.  Corp.  sec.  779 ;  East  St.  Louis  v.  Wehr- 
ung,  50  111.  28  ;  Foss  v.  Chicago  56  id.  354;  Bibel  v.  People, 
67  id.  172;  Kinmundy  v.  Malum,  72  id.  462;  State  v  Bell, 
34  Ohio  St.  194. 

Petition  of  a  majority  of  property  owners  along  the  street 
was  essential  to  the  validity  of  the  ordinance.  Eev.  Stat. 
chap.  24,  sec.  62,  par.  90. 
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Mr.  E.  Walker,  for  the  appellees: 

The  ownership  of  land  bounded  upon  rivers  in  which  the 
tide  does  not  ebb  and  flow,  carries  with  it  the  title  of  the  soil 
ad  filum  aquce.  3  Kent's  Com.  427 ;  Gould  v.  Railroad  Co, 
2  Seld.  547;  Canal  Trustees  v.  Havens,  11  111.  557;  Chicago 
v.  Laflln,  49  id.  172 ;  Braxon  v.  Bressler,  64  id.  488 ;  Rail- 
road Co.  v.  Stein,  75  id.  41. 

As  to  the  obstruction  of  passage  in  a  stream,  and  when 
the  erection  of  a  bridge  over  a  stream  will  be  enjoined,  see 
Packet  Co.  v.  Bridge  Association,  38  111.  467 ;  Bridge  Co.  v. 
Lonergan,  91  id.  516  ;  People  v.  St.  Louis,  5  Gilm.  351 ;  Rail- 
road Co.  v.  Ward,  2  Black,  485 ;  Pennsylvania  v.  Bridge  Co. 
13  How.  518. 

As  to  abatement  of  public  nuisances  by  a  court  of  equity, 
see  Dunning  v.  Aurora,  40  111.  481 ;  Lake  View  v.  Metz,  44 
id.  81;  Bridge  Co.  v.  Railroad  Co.  6  Paige,  554;  Attorney 
General  v.  Cleaver,  18  Ves.  217 ;  High  on  Injunctions,  sec. 
520 ;  People  v.  Davidson,  30  Cal.  379  ;  Bell  v.  Railroad  Co. 
25  Pa.  St.  161 ;  People  v.  Vanderbilt,  26  N.  Y.  292. 

Mr.  W.  C.  Goudy,  also  for  the  appellees : 

The  act  incorporating  the  company,  of  February  16,  1861, 
was  not  repealed  or  annulled  by  section  2,  article  11,  of  the 
constitution  of  1870. 

The  existence  of  a  corporation  can  not  be  questioned  col- 
laterally. Commissioners  v.  Bolles,  4  Otto,  104 ;  1  Gilm.  667 ; 
84  111.  276 ;    89  id.  270 ;    Angell  &  Ames  on  Corp.  sec.  774. 

The  company  was  authorized  to  build  and  operate  a  road 
to  a  point  within  the  city  limits.  The  words  "from"  and 
"to"  a  place  are  construed  as  being  within  the  places  named 
as  the  termini.  Moses  v.  Railroad  Co.  21  111.  516;  Mason  v. 
Railroad  Co.  35  Barb.  373 ;  Turnpike  Co.  v.  Coventry,  10  J.  R. 
389  ;  Bridge  Co.  v.  Railroad  Co.  6  Paige,  554;  Railroad  Co.'s 
Appeal,  99  Pa.  St.  155. 
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The  company  was  authorized,  when  the  bill  was  filed,  to 
operate  its  road  within  the  city  by  steam. 

The  company  could  use  the  tracks  in  Hawthorne  avenue 
for  freight  as  well  as  passenger  cars,  under  section  4  of  the 
ordinance  of  December  24,  1883. 

Kailroad  companies  have  the  power  to  relocate  the  lines  of 
their  roads  after  their  completion  under  the  first  location. 
Railroad  Co.  v.  Devaney,  42  Miss.  555 ;  Railroad  Co.  v.  Love- 
joy,  8  Nev.  100;  Railway  Co.  v.  Daniels,  16  Ohio  St.  390; 
Knight  v.  Railroad  Co.  9  La.  Ann.  284;  Railroad  Co.'s  Appeal, 
99  Pa.  St.  155;  Ex  parte  Railroad  Co.  2  Eich.  434;  Railroad 
Co.  v.  Wilson,  17  111.  127. 

The  power  of  the  city  over  the  streets,  and  its  authority  to 
allow  railroads  to  lay  their  tracks  in  the  same,  is  recognized 
and  affirmed  in  the  following  cases :  Moses  v.  Railroad  Co. 
21  111.  516;  Murphy  v.  Chicago,  29  id.  279;  Stetson  v.  Rail- 
road  Co.  75  id.  74;  Patterson  v.  Railroad  Co.  id.  588  ;  Quincy 
v.  Railroad  Co.  92  id.  23 ;  Railroad  Co.  v.  People,  92  id.  170 ; 
Truesdale  v.  Grape  Sugar  Co.  101  id.  564. 

Until  Congress  exercises  its  power  to  regulate  commerce, 
the  State  has  full  control  of  navigable  streams,  and  of  bridges 
over  the  same.  Escanaha  Co.  v.  Chicago,  107  U.  S.  678; 
Gilman  v.  Philadelphia,  3  Wall.  713 ;  Wilson  v.  Marsh  Co, 
2  Pet.  245;  Pound  v.  Turck,  5  Otto,  459;  Transportation  Co. 
v.  Chicago,  9  id.  635  ;  Herrman  v.  Beef  Slough  Co.  8  Biss.  334. 

The  State  has  confined  the  power  over  highways  and  bridges 
to  the  city,  which  is  made  the  representative  of  the  State. 
General  Incorp.  Law  of  1872,  art.  5,  clauses  7,  9,  21,  25,  28, 
30,  33,  38,  87,  90,  sec.  10. 

General  authority  over  all  highways  implies  the  power  to 
build  a  bridge,  and  to  authorize  a  railroad  company  to  erect 
such  a  structure  for  its  use.  Mullasky  v.  Cedar  Falls,  19 
Iowa,  21 ;  Dively  v.  Cedar  Falls,  27  id.  227 ;  Brown  v.  Town 
of  Preston,  38  Conn.  219 ;  Weathersfield  v.  Humphrey,  20  id. 
218;   Clark  v.  Saybrook,  21  id.  313. 


621  McCartney  et  al.  v.  C.  &  E.  K.  K.  Co.  ct  al. 

Opinion  of  the  Cotirt. 

There  was  not  only  authority  granted  by  the  legislature  to 
the  city,  through  its  charter,  to  construct  the  bridge  accord- 
ing to  the  ordinance  of  December  24,  1883,  but  there  was 
express  authority  given  by  the  legislature  through  the  charter 
of  the  railroad  company,  as  amended  by  the  act  of  1865. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  contended  by  appellants  that  the  Chicago  and  Evans- 
ton  Railroad  Company  ceased  to  have  corporate  existence  on 
the  8th  day  of  August,  1870,  (the  day  the  constitution  of  1870 
went  in  force,)  by  virtue  of  section  2,  of  article  11,  of  that 
constitution,  which  reads :  "All  existing  charters  or  grants 
of  special  or  exclusive  privileges,  under  which  organization 
shall  not  have  taken  place,  or  which  shall  not  have  been  in 
operation  within  ten  days  from  the  time  this  constitution  takes 
effect,  shall  thereafter  have  no  validity  or  effect  whatever." 
It  is  denied  that  the  charter  of  the  company  was  in  operation 
within  the  time  fixed  by  the  constitution. 

The  facts  appearing  are,  that  the  company  was  incorporated 
February  16,  1861.  The  persons  named  as  incorporators  in 
the  charter,  constituted  the  first  board  of  directors.  The 
capital  stock  was  fixed  at  $100,000,  with  power  to  increase 
it  to  $300,000.  The  incorporators  named  in  the  charter  met 
February  19,  1861,  and,  by  resolution,  accepted  the  charter, 
and  the  following  day  elected  a  president,  vice-president, 
secretary  and  treasurer.  April  16,  1861,  at  a  meeting  of  the 
directors,  it  was  resolved  that  the  president  be  authorized  to 
survey  routes  and  locate  the  road,  and  to  make  contracts 
for  right  of  way  and  depot  grounds.  Resolutions  were  also 
passed  authorizing  the  opening  of  books  for  the  subscriptions 
to  capital  stock,  and  regulating  the  same.  The  stock  was 
subscribed,  but  it  does  not  appear  that  any  payments  were 
made  on  any  of  the  subscriptions.  February  21,  1861,  the 
commissioners  of  highways  of  the  towns  of  Lake  View  and 
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Evanston  granted  permission  to  the  company  to  lay  down 
and  operate  their  railroad  along  and  across  all  roads  and 
highways  along  and  upon  which  the  route  of  their  road  might 
be  located,  and  March  10,  1862,  at  a  meeting  of  the  board  of 
directors,  such  grants  of  rights  of  way  were  accepted,  by  reso- 
lution. At  the  same  meeting  the  president  reported  that  he 
had  purchased  depot  grounds  in  Evanston,  and  had  contracted 
to  give  one  share  of  stock  therefor,  and  it  was  voted  that  the 
purchase  be  approved.  At  a  meeting  of  the  stockholders, 
June  10,  1864,  the  capital  stock  was  increased  to  $300,000, 
which  was  subscribed  the  same  month,  but  it  does  not  appear 
that  any  payments  were  made  on  any  of  the  subscriptions. 
August  17,  1864,  the  common  council  of  Chicago  passed  an 
ordinance  giving  permission  to  the  company  to  lay  a  track, 
commencing  in  the  city  of  Chicago,  at  the  corner  of  Madison 
and  La  Salle  streets,  and  running  thence  north,  on  designated 
streets,  to  the  northern  limits  of  the  city,  and  authorizing  the 
company  to  construct  a  bridge  over  the  Chicago  river.  Tht> 
company,  on  the  25th  of  August,  1864,  passed  certain  reso- 
lutions, declaring  as  to  what  was  the  proper  construction  of 
the  ordinance,  and,  with  such  construction,  the  ordinance  was 
accepted.  February  6,  1865,  the  General  Assembly  passed  an 
act  confirming  the  above  ordinance.  This  was  a  legislative 
recognition  that  the  company  had  then  a  corporate  existence, 
and  that  it  had  taken  corporate  action,  in  the  way  of  car- 
rying out  the  purpose  of  its  charter,  to  the  extent  of  having 
secured  from  the  city  of  Chicago  permission  to  lay  its  track 
in  the  streets  of  the  city,  and  to  bridge  the  Chicago  river. 
January  9,  1865,  the  annual  election  of  the  corporation  was 
held,  and  certain  persons  were  elected  directors.  In  the  sum- 
mer of  1865,  John  Evans,  a  subscriber  of  stock,  filed  a  bill  m 
the  Superior  Court  of  Cook  county,  against  the  Chicago  and 
Evanston  Eailroad  Company  and  others,  on  which  a  writ  of 
injunction  was  allowed,  by  which  all  of  the  persons  who  were 
then  acting  as  directors,  or  claiming  to  be  such,  were  enjoined 
40—112  III. 
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from  assuming  to  act  as  directors  of  the  company  by  virtue  of 
the  election  held  January  9,  1865.  The  injunction  remained 
in  force  until  in  1872,  when  it  was  dissolved.  The  existence 
of  this  injunction  may  afford  somewhat  of  explanation  for 
the  intermission  of  any  further  corporate  action  during  the 
pendency  of  the  injunction. 

These  enumerated  acts  show  that  in  addition  to  organiza- 
tion, there  was  considerable  of  corporate  action  in  effectuation 
of  the  object  of  the  charter.  It  is  said  that  because  it  does 
not  appear  that  any  money  had  been  received  or  expended, 
or  any  work  done  in  the  actual  construction  of  the  road  pre- 
vious to  the  time  fixed  by  the  constitution,  the  charter  was 
not  at  that  time  in  operation.  The  constitution  is  silent  as 
to  what  extent  the  charter  should  have  been  in  operation, 
requiring,  merely,  its  being  in  operation.  This  was  not  the 
case  of  a  dormant  charter  or  of  but  a  mere  paper  organization, 
as  is  claimed,  and  in  view  of  all  the  corporate  action  which 
in  this  case  had  been  had  toward  carrying  out  the  purpose 
of  the  incorporation,  we  can  not  say  that  the  charter  of  this 
company  was  not  in  operation  at  the  time  of  the  adoption  of 
the  constitution  of  1870. 

It  is  denied  that  the  Chicago  and  Evanston  Railroad  Com- 
pany has  authority  to  construct  and  operate  a  railroad  within 
the  city  of  Chicago.  Stress  is  laid  upon  the  peculiar  language 
of  the  charter  in  giving  power  to  construct  and  operate  a  rail- 
road "from  the  city  of  Chicago  to  any  point  in  the  town  of 
Evanston,"  as  indicating  the  intention  to  make  the  southern 
terminus  of  the  road  the  northern  boundary  of  the  city  of 
Chicago.  The  case  of  Nortlieastern  Railroad  Co.  v.  Payne,  8 
Rich.  (S.  C.)  177, — the  only  one  cited  by  appellant's  counsel 
in  support  of  this  position, — is  in  point,  as  sustaining  it.  We 
are  aware  of  no  other  like  authority.  The  words  from  and  to 
a  place,  have  frequently,  in  the  charter  of  a  company,  been 
construed  to  mean  from  and  to  a  point  within  the  place  from 
and  to  which  the  corporation  was  authorized  to  construct  its 
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road,  and  especially  where  there  is  found  in  the  body  of  the 
act  anything  indicating  that  intention.  Moses  v.  Railroad 
Co.  21  111.  516 ;  Farmers'  Turnpike  Co.  v.  Coventry,  10  J.  K. 
389  ;  Mohawk  Bridge  Co.  v.  Railroad  Co.  6  Paige,  554;  Mason 
v.  Railroad  Co.  35  Barb.  373  ;  Western  Pennsylvania  Railroad 
Co.'s  Appeal,  99  Pa.  St.  155.  This  is  the  reasonable  inter- 
pretation which,  we  think,  should  be  adopted  in  this  case,  as 
required  by  the  public  object  of  the  grant,  in  the  accommo- 
dation of  the  public  with  railroad  facilities. 

The  difference  of  language  employed  with  respect  to  the 
two  places  of  Chicago  and  Evanston, — the  language  being, 
"from  the  city  of  Chicago  to  any  point  in  the  town  of  Evans- 
ton," — is  remarked  upon  as  showing  that  the  road  was  to 
commence  to  run  from  the  northern  boundary  of  the  city  of 
Chicago  ;  that  if  the  intention  had  been  to  run  from  any  point 
in  the  city  of  Chicago,  it  would  have  been  so  expressed,  as  it 
was  in  regard  to  Evanston.  We  do  not  attach  any  special 
importance  to  this  difference  of  phraseology.  The  concluding 
sentence  of  section  2  of  the  charter,  that  "no  authority  is  or 
shall  be  granted  to  said  company,  or  to  any  other  corporation 
or  party,  by  the  city  of  Chicago,  to  lay  any  railroad  track 
in  Wells,  Dearborn,"  and  certain  other  streets  named,  in 
the  city  of  Chicago,  "but  the  laying  of  the  same  is  hereby 
expressly  prohibited,"  seems  to  indicate  that  the  legislature 
intended  to  give  power  to  enter  the  city  and  run  to  a  point 
within  it, — else  why  prohibit  the  use  of  certain  streets  within 
the  city  ?  Appellant's  counsel  would  refer  this  prohibition  to 
the  "North  Chicago  Horse  Kailroad  Company,  or  any  other 
company  or  party"  with  whom  the  second  section  of  the 
charter  provides  that  the  Chicago  and  Evanston  Railroad 
Company  "may  contract  to  operate  their  road,  or  the  road 
of  such  other  party,  either  separately  or  jointly,  as  may  be 
agreed  upon,"  and  their  construction  being  that  these  words 
last  quoted  were  a  restriction  on  the  right  to  enter  the  city, 
and  showed  the  purpose  was  to  allow  the  company  to  build 
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its  road  from  a  point  in  the  town  of  Evanston  to  the  north- 
ern limits  of  the  city,  and  then,  by  contract  with  the  North 
Chicago  City  Eailroad  Company,  or  some  other  company,  to 
enter  the  city.  We  do  not  agree  with  this  view.  We  con- 
sider that  the  charter  gave  to  the  Chicago  and  Evanston 
company  the  power  to  construct  their  road  to  a  point  within 
the  city,  and  also  gave  to  them  the  further  power  to  contract 
with  the  North  Chicago  Horse  Eailway  Company,  or  any  other 
company,  for  the  reciprocal  operation  of  each  other's  road, 
either  separately  or  jointly,  as  might  be  agreed  upon,  and 
that  this  power  given  to  so  contract  with  the  North  Chicago 
Horse  Eailroad  Company,  or  any  other  company,  was  not 
a  limitation  on  the  Chicago  and  Evanston  company  as  to 
entrance  in  the  city.  But  were  there  doubt  on  this  point,  it 
would  seem  to  be  removed  by  the  act  of  the  General  Assembly 
of  February  6,  1865,  which  confirmed  the  ordinance  of  August 
17,  1864,  giving  permission  to  the  company  to  lay  its  railway 
tracks  in  certain  streets  of  the  city,  and  declared  that  the 
ordinance  should  be  held  to  confer  on  the  company  power 
and  authority  to  construct  and  operate  their  road  in  the  streets 
and  over  the  bridge  mentioned  therein,  until  the  same  should 
be  altered,  changed  or  amended  by  the  common  council,  with 
the  consent  of  the  company. 

It  is  strenuously  insisted  that  the  Chicago  and  Evanston 
Eailroad  Company,  if  it  has  a  corporate  existence,  and  author- 
ity to  construct  its  road  to  a  point  within  the  city  of  Chicago, 
is,  within  the  limits  of  Chicago,  only  a  street  railway.  The 
proposition  is,  that  since  the  acceptance  by  the  Chicago  and 
Evanston  Eailroad  Company  of  the  ordinance  of  August  IT, 
1864,  it  was  and  is,  and  for  the  remaining  period  of  its  corpo- 
rate existence  must  continue  to  be,  a  street  railway  company 
within  the  limits  of  the  city  of  Chicago,  and  has  forever 
abandoned  and  surrendered  the  right  to  the  use  of  steam  as 
a  motive  power  within  the  city ;  that  upon  the  signing  of  the 
ordinance  by  the  mayor,  accompanied,  as  the  ordinance  was, 
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with  the  company's  resolution  in  regard  to  it,  there  became 
a  complete  contract  between  the  company  and  the  people, 
represented  by  the  city  authorities,  which  contract,  in  brief, 
was,  that  in  consideration  of  the  grant  by  the  city  of  the  val- 
uable rights  embraced  in  the  ordinance  of  August  17,  1864:, 
the  company  renounced  and  abandoned,  for  all  time  to  come, 
the  use  of  steam  as  a  motive  power  within  the  limits  of  the 
city,  from  which  contract  the  company  has  never  been  re- 
leased ;  that  there  being  thus  an  absolute  incapacity  on  the 
part  of  the  company  to  operate  any  tracks  by  any  other  than 
animal  power  within  the  limits  of  Chicago,  resulting  from  the 
voluntary  contract  of  the  company  thus  entered  into,  upon 
full  consideration,  the  city  was  powerless  to  grant  or  the  com- 
pany to  receive  the  right  to  operate  by  steam  within  the  city 
limits,  as  attempted  by  the  ordinance  of  December  21,  1SS3. 
There  is,  throughout  the  ordinance  of  August  17,  1864,  and 
the  company's  resolution  in  regard  to  it,  not  a  word  expres- 
sive of  the  idea  of  anything  perpetual,  or  of  future  limitation 
or  restriction,  in  relation  to  the  subject  matter.  Under  and 
by  the  terms  of  the  ordinance,  the  company  acquires  some- 
thing from  the  city,  but  it  does  not  abandon  or  surrender 
anything.  The  ordinance  gives  permission  to  the  company 
to  lay  a  railway  track  on  certain  streets  in  Chicago.  The 
resolution  of  the  company  in  regard  to  it  is,  that  the  intention 
and  proper  construction  of  the  ordinance  is,  that  the  com- 
pany shall  operate  its  cars  within  the  limits  of  Chicago  with 
animal  power  only.  It  merely  declares  what  the  ordinance 
means, — defines  the  extent  of  the  permission  granted  by  it, — 
so  that  by  the  ordinance,  with  the  company's  resolution,  there 
was  given  permission  to  use  animal  power  only.  And  that 
was  the  sum  of  it.  Under  the  permission  given  by  that  ordi- 
nance, there  could  clearly  be  used  animal  power  only.  There 
was  power  in  the  city  to  give  permission  to  use  both  animal 
power  and  steam  power,  or  either,  within  the  city.  It  saw 
lit,  by  that  ordinance,  to  only  give  permission  to  use  animal 
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power.  But  there  is  no  language  in  the  ordinance  indicative 
that  the  city  might  not,  by  some  future  ordinance,  permit  the 
use,  within  the  city,  of  steam  as  a  motive  power,  or  suggestive 
of  the  idea  that  the  city  was  tied  up  from  giving,  and  the 
company  from  receiving,  ever  afterward,  permission  to  so  use 
steam  power  within  the  city.  All  of  anything  savoring  of 
perpetual,  or  of  restriction  in  the  future,  which  we  discover 
in  the  ordinance,  is  in  respect  of  the  power  of  the  city  to  recall 
what  it  granted  by  the  ordinance.  It  may  be  that  the  city 
could  not,  without  the  consent  of  the  company,  withdraw  the 
permission  which  was  granted  by  the  ordinance. 

The  only  possible  foundation  which  we  are  able  to  see  for 
this  claim  made  by  appellants,  is,  that  the  charter  authority 
is  but  to  build  either  a  horse  railroad  or  a  steam  railroad, — 
that  there  was  an  option  with  the  company  to  build  either 
kind  of  road,  but  that  it  was  an  option  which  could  only  be 
once  exercised,  and  that  therefore,  when  the  company  ac- 
cepted the  ordinance  permitting  the  use  of  animal  power, 
only,  within  the  city,  that  was  an  exercise  of  its  option  to  con- 
struct within  the  city  a  horse  railroad ;  that  there  remained 
no  further  option  on  the  subject,  and  that  under  the  charter, 
the  road  within  the  city  must  ever  afterward  remain  a  horse 
railroad.  We  can  not  adopt  this  construction  of  the  charter. 
The  power  given  by  the  charter  was  to  operate  the  road  to  be 
constructed,  with  "horse  power  or  locomotive  cars."  We  read 
this  as  giving  an  option  to  the  company  to  use  either  animal 
power  or  steam  power,  or  both,  upon  their  road,  or  any  part 
of  it;  that  this  was  a  continuing  option,  which  might  be 
exercised  from  time  to  time ;  that  after  the  use,  for  a  time, 
of  either  kind  of  power,  the  other  kind  might  be  substituted, 
as  the  company  saw  fit;  so  that  when  the  common  council 
gave  to  the  company  permission  to  use,  within  the  city,  only 
animal  power,  there  could  be,  under  that  permission,  only  the 
authority  to  use  that  kind  of  power  within  the  city ;  but  still 
the  right  remained,  under  the  charter,  to  use  steam  power 
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within  the  city  whenever  the  city  authorities  should  give  per- 
mission to  do  so.  The  act  of  February,  1865,  confirms  the 
ordinance  of  August  17,  1864,  and  provides  expressly  that 
the  ordinance  may,  from  time  to  time,  be  changed,  altered 
or  amended,  and  such  other  provisions  be  made  as  to  the 
common  council  may  seem  proper,  and  be  agreed  to  by  said 
company. 

Appellee's  counsel  place  reliance  upon  this  act  as  giving 
full  legislative  authority  to  the  city  council  to  pass  the  ordi- 
nances of  June  12,  1872,  and  December  24,  1883,  granting 
to  the  Chicago  and  Evanston  company  permission  to  operate 
their  road,  within  the  city  of  Chicago,  by  steam  power.  If 
we  could  agree  with  appellant's  counsel  that  there  was,  by 
the  acceptance  of  the  ordinance  of  August  17,  1864,  a  loss 
to  the  company  of  all  right  under  their  charter,  at  any  time 
afterward,  to  operate  their  road  within  the  limits  of  Chicago 
by  steam  power,  even  by  permission  of  the  city,  then  we 
should  have  difficulty  in  finding  in  this  act  alone,  a  source  of 
legislative  authority  to  use  steam  power  within  the  city.  The 
title  of  that  act  is :  "An  act  concerning  horse  railways  in 
the  city  of  Chicago."  The  constitution  of  1848,  in  force  at 
the  time  of  the  passage  of  the  act,  has  the  provision :  "And 
no  private  or  local  law  which  may  be  passed  by  the  General 
Assembly  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title."  If  this  road  within  the  city 
of  Chicago  was,  at  the  time  of  the  passage  of  this  act,  in  all 
respects  but  a  mere  horse  railway  in  the  city,  it  might  well 
be  doubted  whether  the  converting  of  it  into  a  steam  railroad, 
or  the  giving  to  the  city  authority  to  make  such  conversion, 
would  be  a  subject  expressed  in  the  title  of  the  act.  But  we 
do  not  feel  the  necessity  of  recourse  to  this  act  as  giving  the 
legislative  authority.  We  look  to  the  charter  of  the  company 
as  giving  to  it  the  right  to  operate  its  road  within  the  city  of 
Chicago  with  steam  power,  regarding,  as  already  said,  the 
right  as  never  having  been  lost  to  the  company,  but  as  ever 
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having  remained,  with  authority  to  so  exercise  it  whenever 
permission  to  do  so  should  be  given  by  the  city. 

It  is  contended  that  the  Chicago  and  Evanston  company 
has  no  authority  to  change  its  tracks  in  the  city  of  Chicago, 
as  provided  may  be  done  by  the  ordinance  of  December  24, 
1883.  The  charter  of  the  company  confers  upon  the  corpo- 
ration no  power  of  relocation,  and  it  is  insisted  that  there  is 
conferred  but  one  power  of  location,  and  that  the  power  of 
location  having  once  been  exercised,  is  exhausted,  and  that 
no  new  location  of  its  line  can  be  made,  and  hence  that  the 
power  of  location  was  exhausted  by  the  ordinance  of  August 
17,  1864,  and  that  there  can  be  no  new  location  of  its  line, 
as  contemplated  by  the  ordinance  of  December,  1883.  We 
shall  not  meddle  with  the  question  of  the  general  power  of  a 
railroad  company. to  change  the  location  of  its  line  of  road 
once  made,  in  the  absence  of  any  power  of  relocation  given 
by  its  charter.  There  may  not  be  entire  agreement  of  the 
authorities  upon  that  question.  We  shall  confine  ourselves 
to  the  power  in  this  regard  which  exists  with  respect  to  this 
particular  railroad  within  the  city  of  Chicago. 

The  city  of  Chicago  has  been  incorporated  under  the  gen- 
eral law  in  relation  to  cities  and  villages,  of  1872,  since  May, 
1875.  By  clause  25,  section  1,  article  5,  of  that  act,  the  city 
council  has  power  "to  provide  for  and  change  the  location, 
grade  and  crossings  of  any  railroad."  By  clause  9,  to  regu- 
late the  use  of  streets.  The  ordinance  of  August  17,  1864, 
located  the  road  on  certain  streets  in  the  city,  in  accordance 
with  the  desire  of  the  company,  and  fixed  the  place  for  bridg- 
ing the  river.  The  act  of  February,  1865,  confirmed  that 
ordinance,  and  declared  that  the  ordinance  should  be  held 
to  confer  on  the  Chicago  and  Evanston  Eailroad  Company 
power  and  authority  to  construct  and  operate  their  road  in  the 
streets  and  over  the  bridge  mentioned  therein,  until  the  same 
was  altered,  changed  or  amended  by  the  common  council, 
with  the  consent  of  said  company,  and  that  such  ordinance 
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might,  from  time  to  time,  be  changed,  altered  or  amended, 
and  such  other  provisions  be  made  as  to  the  common  council 
might  seem  proper,  and  be  agreed  to  by  the  company.  It 
appears  to  us  that  there  was  here  full  legislative  warrant  for 
the  change  of  location  that  was  made.  We  deem  it  imma- 
terial that  there  is  no  provision  on  the  subject  in  the  charter 
of  the  company.  The  ordinance  of  June  12,  1872,  changed 
the  route  of  the  railroad  from  that  mentioned  in  the  ordinance 
of  1864,  and  required  the  surrender  of  a  certain  street  men- 
tioned in  the  former  ordinance.  The  changes  authorized  by 
the  ordinance  of  1883  are:  To  remove  the  tracks  of  the 
company  from  the  northwestern  end  of  Hawthorne  (formerly 
Jones)  avenue,  and  from  Southport  avenue,  and  relay  them 
on  a  line  nearly  two  blocks  east  of  Southport  avenue,  across 
a  tier  of  lots  which  have  been  purchased  or  acquired  by  con- 
demnation by  the  company ;  to  extend  the  tracks  from  the 
southern  end,  as  laid  at  the  junction  of  Larrabee  street  and 
Hawthorne  avenue,  southeasterly,  across  land  purchased,  or 
acquired  by  condemnation,  to  the  east  bank  of  the  north 
branch  of  the  Chicago  river,  on  block  9,  a  short  distance 
north  of  the  Kinzie  street  bridge  ;  to  construct  a  bridge  across 
the  river  at  that  point,  and  extend  the  tracks  thereon ;  to 
extend  the  tracks  from  the  west  bank  of  the  river  to  a  point 
of  connection  with  the  tracks  laid  on  Canal  street,  which 
tracks  lead  into  the  union  depot  on  the  west  side  of  the  river, 
between  Madison  and  Adams  streets.  This  is  an  alteration 
and  change  of  the  location  of  the  tracks  of  the  railroad,  and 
of  the  place  of  bridging  the  river,  as  they  were  fixed  by  the 
ordinance  of  1864.  It  is  in  these  respects  an  alteration  and 
change  of  that  ordinance,  although  the  ordinance  of  1883 
does  not  so  purport  on  its  face,  and  we  think  that  such  change 
of  location  comes  clearly  within  the  express  power  given  by 
the  act  of  1S65,  to  alter,  change  and  amend  the  ordinance 
of  1864,  and  make  other  provisions  upon  the  subject,  as  well 
as  within  the  power  given  to  the  city  by  the  general  law,  to 
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provide  for  and  change  the  location,  grade  and  crossings  of 
any  railroad  within  its  limits. 

It  is  denied  that  these  railroad  companies  have  authority  to 
bridge  the  north  branch  of  the  Chicago  river.  As  is  alleged, 
the  information  is  filed  in  a  dual  right  or  capacity  of  the 
State, — being,  first,  the  proprietary  right  of  the  State  to  the 
soil  underlying  its  navigable  waters ;  and  second,  its  repre- 
sentative capacity  to  protect  the  interests  of  navigation  in 
behalf  of  its  citizens  concerned  therein. 

It  appears  that  at  the  time  of  the  hearing  of  the  case  in 
the  court  below,  the  Chicago  and  Evanston  company  was  the 
owner  of  the  lots  and  docks  on  the  east  side  of  the  river  at 
the  point  where  the  bridge  is  proposed  to  be  built,  and  had 
commenced  proceedings  to  acquire  title  to  the  private  prop- 
erty on  the  west  side,  under  the  law  of  eminent  domain,  since 
when,  as  alleged,  it  has  acquired  such  title  under  such  pro- 
ceedings. It  follows,  then,  that  the  company,  as  owner  of 
the  property  on  each  side  of  the  river,  is  also  owner-  of  the 
fee  in  the  underlying  soil  of  the  river  there,  and  may  make 
any  use  of  such  river  bed  as  suits  its  purpose,  so  that  it  does 
not  materially  or  unlawfully  interfere  with  the  public  ease- 
ment to  the  use  of  the  water  in  the  stream.  This  is  abund- 
antly settled  by  the  decisions  in  this  State :  Middleton  v. 
Pritchard,  3  Scam.  520;  Canal  Trustees  v.  Havens,  11  111. 
557;  City  of  Chicago  v.  Laflin,  49  id.  172;  Braxon  v.  Bress- 
ler,  64  id.  48S ;  Railroad  Co.  v.  Stein,  75  id.  41.  There  is, 
then,  in  this  case  no  question  of  purpresture, — there  is  no 
intrusion  upon  the  property  of  the  State,  and  no  public  nui- 
sance resulting  from  an  invasion  of  the  property  rights  of 
the  people,  and  the  information  manifestly  fails  upon  the 
first  ground  of  the  proprietary  right  of  the  State  to  the  soil 
underlying  its  navigable  waters. 

In  the  recent  decision  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Escanaba  Co.  v.  Chicago,  107  U.  S.  678, 
sustaining  an  ordinance  of  the  city  of  Chicago  requiring  all 
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bridges  across  the  Chicago  river  to  be  closed  within  certain 
hoars,  the  doctrine  is  laid  down,  that  until  Congress  acts 
upon  the  subject,  the  power  of  the  State  over  bridges  across 
its  navigable  waters  is  plenary.  And  it  is  there  said :  "And 
nowhere  could  the  power  to  control  the  bridges  in  that  city, 
(Chicago,)  their  construction,  form  and  strength,  and  the  size 
of  their  draws,  and  the  manner  and  time  of  using  them,  be 
better  vested  than  with  the  State,  or  the  authorities  of  the 
city  upon  whom  it  has  devolved  that  duty."  The  city  we 
look  upon  as  the  representative  of  the  State,  with  respect  to 
the  control  of  streets,  and  highways,  and  bridges,  within  the 
city  limits.  The  general  act  for  the  incorporation  of  cities 
and  villages,  adopted  by  the  city  of  Chicago,  contains  the 
following  provisions:  Article  5,  section  1,  clause  7,  gives  the 
city  council  power  to  lay  out,  establish  and  alter  streets,  etc., 
and  vacate  the  same.  Clause  9,  "to  regulate  the  use  of  the 
same."  Clause  25,  "to  provide  for  and  change  the  location, 
grade  and  crossings  of  any  railroad."  Clause  28,  "to  con- 
struct and  keep  in  repair  bridges,  viaducts  and  tunnels,  and 
to  regulate  the  use  thereof."  Article  5,  section  10:  "The 
city  or  village  government  shall  have  jurisdiction  upon  all 
waters  within  or  bordering  on  the  same,  to  the  extent  of  three 
miles  beyond  the  limits  of  the  city  or  village,  but  not  to  exceed 
the  limits  of  the  State."  The  ordinance  of  December,  18S3, 
provides  as  to  the  construction  of  the  bridge,  that  "said  bridge 
shall  be  constructed  in  such  a  manner  as  not  to  unnecessarily 
obstruct  navigation,  and  on  a  plan  to  be  approved  by  the  com- 
missioner of  public  works  of  the  city  of  Chicago." 

The  State  itself,  no  doubt,  might  construct  the  bridge.  It 
might,  as  the  legislature  has  here  done,  vest  the  local  govern- 
ment of  the  city  with  authority  to  build  the  bridge.  But  it 
is  claimed  that  the  authority  is  reposed  only  in  the  city  itself 
to  build  bridges,  and  is  a  power  which  is  incapable  of  being 
delegated  by  the  city  to  another.  We  do  not  consider  that 
there  is  any  delegation  of  the  power  in  the  case.     The  city, 
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through  the  corporation,  does  build  the  bridge.  It  matters 
little  by  what  hands  the  bridge  is  built,  or  who  lets  the  con- 
tract for  the  construction.  The  essential  thing  is  determining 
whether  the  public  interest  calls  for  a  bridge,  and  where  and 
in  what  manner  it  shall  be  built, — and  this  is  done  by  the 
city  authorities.  We  think  the  authorization  by  the  city,  as 
in  this  case,  of  the  building  of  the  bridge  by  a  corporation, 
comes  fairly  within  the  power  given  to  the  city  to  construct 
and  keep  in  repair  bridges,  and  to  regulate  the  use  thereof. 
But  further,  the  same  may  be  remarked  of  the  act  of  1865, 
as  expressly  authorizing  the  building  of  the  bridge,  as  was 
said  of  the  act  in  reference  to  the  change  of  location  of  the 
road.  The  ordinance  of  August  17,  1864,  authorized  the 
Chicago  and  Evanston  company  to  construct  a  bridge  to  cross 
the  Chicago  river  at  La  Salle  street.  The  act  of  1865,  in 
confirming  that  ordinance,  certainly  gave  the  legislative  sanc- 
tion to  the  building  by  the  company  of  a  bridge  at  La  Salle 
street,  and  the  provision  of  the  act,  that  the  ordinance  might, 
from  time  to  time,  be  changed,  altered  or  amended,  gave  the 
power,  we  think,  to  change  the  place  of  the  building  of  the 
bridge  from  La  Salle  street  to  the  place  designated  in  the  ordi- 
nance of  December,  1883. 

It  is  insisted  that  these  defendant  railroad  companies  have 
no  right  to  use  Hawthorne  avenue  and  Canal  street  longitudi- 
nally, as  there  has  not  been  the  consent  thereto  of  a  majority 
of  the  property  owners  upon  such  streets.  The  provision  of 
the  statute  upon  the  subject  is  as  follows :  "The  city  council 
or  board  of  trustees  shall  have  no  power  to  grant  the  use 
of,  or  the  right  to  lay  down,  any  railroad  tracks  in  any  street 
of  the  city,  to  any  steam  or  horse  railroad  company,  except 
upon  a  petition  of  the  owners  of  the  land  representing  more 
than  one-half  of  the  frontage  of  the  street,  or  so  much  thereof 
as  is  sought  to  be  used  for  railroad  purposes."  (Section  62, 
clause  90,  of  article  5,  of  the  general  city  and  village  incor- 
poration law,  before  cited.)     The  Chicago  and  Evanston  com- 
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pany  disclaims  any  intention  to  run  longitudinally  through 
any  portion  of  Canal  street,  and  the  ordinance  does  not  seem 
to  give  the  permission  to  do  so,  the  language,  in  this  respect, 
being,  "thence  across  the  Chicago  river  by  means  of  a  bridge, 
and  across  West  Kinzie  street,  to  a  point  of  connection  with 
the  railroad  tracks  now  laid  on  Canal  street."  As  respects 
Hawthorne  avenue,  the  fourth  section  of  the  ordinance  of 
December,  1883,  provides  that  the  Chicago  and  Evanston 
Railroad  Company  "may  use  and  operate  all  railroad  tracks 
hereby  authorized  to  be  laid,  and  heretofore  authorized  to  be 
laid,  in  Hawthorne  avenue,  for  all  general  business  incident 
to  railroads,  by  freight,  passenger  and  other  cars,  and  by 
steam  or  other  power."  The  tracks  theretofore  authorized 
to  be  laid  in  Hawthorne  avenue  were  under  and  by  virtue 
of  the  ordinance  of  June  12,  1872.  Section  1  of  that  ordi- 
nance, after  naming  a  certain  route,  provides,  "and  also  to 
put  down  and  construct  and  maintain,  for  passenger  cars 
only,  a  single  or  double  track,  from  the  north  side  of  Willow 
street,  in  Hawthorne  avenue,  to  Larrabee  street."  It  is  by 
virtue  of  this  ordinance,  alone,  that  any  authority  had  been 
given  to  lay  tracks  in  Hawthorne  avenue,  and  reference  is 
made  to  this  provision  in  the  fourth  section  of  the  ordinance 
of  December,  1S83.  This  ordinance,  in  1872,  was  passed 
when  the  city  of  Chicago  was  acting  under  its  former  special 
charter,  and  before  the  time  of  its  becoming  incorporated,  in 
1875,  under  the  general  act  for  the  incorporation  of  cities 
and  villages,  under  which  it  has  ever  since  been  acting.  The 
former  special  charter,  in  1872,  did  not  require  the  consent 
of  the  majority  of  the  property  owners  fronting  upon  a  street, 
in  order  to  the  laying  down  in  it  of  a  railroad  track.  Such 
requirement  is  only  by  the  general  act.  It  is  under  and  by 
virtue  of  the  ordinance  of  June  12,  1872,  that  the  Chicago 
and  Evanston  company  claims  justification  of  the  authority 
given  by  the  ordinance  of  1SS3  to  use  the  tracks  in  Haw- 
thorne avenue  "for  all  general  business  incident  to  railroads, 
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by  freight,  passenger  or  other  cars, "  without  having  obtained 
the  consent  of  a  majority  of  the  property  owners  fronting 
upon  the  street.  But  the  permission  and  authority  which 
were  granted  by  the  ordinance  of  1872,  to  lay  tracks  in  Haw- 
thorne avenue,  was  to  "put  down,  construct  and  maintain,  for 
passenger  cars  only,  a  single  or  double  track."  Here  is  a 
careful  restriction  to  passenger  cars  only.  Permission  to  lay 
down  a  track  for  passenger  cars  only,  is  something  quite  dif- 
ferent from  a  permission  to  lay  a  track  for  freight  cars.  There 
is  a  substantial  and  most  material  distinction  as  respects  the 
two  classes  of  cars,  the  hurtful  effects  from  the  operation  of 
freight  cars  in  the  streets  of  a  city  being  very  much  greater 
than  in  that  of  passenger  cars. 

It  is  said  that  the  consent  required  is  only  as  to  the  laying 
down  of  tracks,  and  not  as  to  the  use  of  tracks  which  have 
been  constructed ;  that  the  laying  of  the  tracks  was  under 
authority  of  the  ordinance  of  1872 ;  that  the  ordinance  of 
1883  but  permitted  an  enlarged  use  of  tracks  already  laid, — 
a  use  for  freight  cars ;  that  in  case  of  a  railroad  track,  once 
rightfully  laid,  there  is  no  restriction  upon  the  city  as  to  grant- 
ing any  use  of  it.  This  we  regard  a  too  strict  interpretation 
of  the  provision  in  question.  Where  a  railroad  company  lays 
its  track  in  a  street,  having  but  the  right  to  construct  and 
maintain  a  track  for  passenger  cars  only,  we  think  that  under 
this  provision  of  the  statute  the  city  has  not  power  afterwards 
to  grant  the  use  of  the  track  for  the  operation  of  freight 
cars  upon  it,  except  upon  a  petition  of  property  owners  upon 
the  street,  as  named  in  the  statute.  The  granting  of  the  use 
of  freight  cars  upon  a  track  which  was  one  for  passenger 
ears  only,  would,  we  consider,  within  the  intendment  of  this 
statute  provision,  be  tantamount  to  granting  the  right  to 
lay  down  a  track  for  freight  cars,  and  so  come  within  the 
provision.  But  if  the  grant  of  this  use  for  freight  cars  be 
unauthorized,  it  is  objected  that  the  complainants  in  this 
case  have  no  right  to  any  relief  as  to  the  use  of  freight  cars 
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in  Hawthorne  avenue ;  that  the  city  has  the  exclusive  control 
of  the  streets,  and  represents  the  public  in  all  matters  con- 
cerning them,  and  that  no  complaint  can  be  made  other  than 
by  the  city,  or  by  the  abutting  property  owners,  whose  consent 
should  have  been  obtained.  Where  this  required  consent 
has  not  been  obtained,  the  city  is  absolutely  without  power 
to  grant  the  license,  and  the  exercise  of  it  would  be  wholly 
without  warrant,  and  unlawful.  It  is  not  the  city  alone,  or 
abutting  property  owners,  that  are  concerned  about  the  un- 
lawful obstruction  of  a  street  of  a  city.  All  the  people  of  the 
State  are  entitled  to  the  use  of  such  street  as  being  a  public 
highway,  and  are  interested  to  have  it  maintained  free  from 
unlawful  obstruction,  and  we  are  of  opinion  that  the  com- 
plainants in  this  case  are  entitled  to  the  relief  they  ask  as  to 
the  use  of  freight  cars  in  Hawthorne  avenue,  to  prevent  a 
public  nuisance. 

Much  of  what  has  been  said  with  respect  to  the  Chicngo 
and  Evanston  Eailroad  Company  applies,  of  course,  to  the 
Chicago  and  Lake  Superior  Eailroad  Company.  The  latter 
company  stands  in  a  different  position  from  the  former,  in 
its  having  filed  a  demurrer,  and  thereby  admitted  the  alle- 
gations of  the  information.  But  as  we  do  not  see  that  the 
ordinance  of  December,  1883,  does  authorize  the  use  of  Canal 
street  lengthwise,  we  think  the  decree  of  dismissal  of  the  in- 
formation may  stand  against  both  companies  alike,  although 
the  Chicago  and  Lake  Superior  company  has  not,  like  the 
other  company,  disclaimed  any  right  or  intention  of  using 
Canal  street  lengthwise,  under  the  ordinance  of  December  2i, 
1883. 

The  decree  dismissing  the  information  will  be  affirmed  in 
all  things  except  in  the  respect  of  the  use  of  freight  cars  in 
Hawthorne  avenue.  In  that  respect  the  decree  is  reversed, 
and  the  cause  remanded  for  further  proceedings  conformable 
to  this  opinion. 

Decree  reversed  in  part  and  in  part  affirmed. 
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Mr.  Justice  Scott,  dissenting: 

The  case  being  considered  is  of  such  importance,  in  dis- 
senting from  the  judgment  to  be  rendered  it  seems  proper 
that  I  should  state  my  reasons,  in  part,  at  least,  for  so  doing. 
As  respects  some  of  the  questions  involved,  I  concur  with  the 
majority  of  the  court,  but  perhaps  for  reasons  other  than 
those  assigned  in  the  principal  opinion.  I  shall  only  remark 
upon  what  I  regard  as  the  controlling  questions  in  the  case. 
That  my  views  may  be  better  understood,  I  wish  first  to  make 
a  statement  of  the  matters  at  issue,  as  they  appear  to  me 
from  the  pleadings  and  the  evidence. 

The  bill  is  an  information  in  chancery,  brought  by  the 
Attorney  General  of  the  State  for  and  in  the  name  and  behalf 
of  the  People,  by  the  authority  of  the  People  of  the  State, 
and  also  in  their  proprietary  right  as  owners  of  the  soil  of 
the  Chicago  river,  against  the  Chicago  and  Evanston  Eailroad 
Company  and  the  Chicago  and  Lake  Superior  Eailroad  Com- 
pany, and  was  to  enjoin  and  restrain  such  corporations,  or 
either  of  them,  from  in  any  manner  building,  erecting,  con- 
structing or  working  upon  any  railroad  track,  embankment, 
superstructure  or  railroad  not  already  built  in  any  of  the 
streets  of  the  city  of  Chicago,  and  from  building,  erecting  or 
constructing  any  bridge  over  or  across  the  north  branch  of 
the  Chicago  river.  It  is  alleged  the  Chicago  and  Evanston 
Eailroad  Company  was  incorporated  under  a  special  act  of 
the  legislature,  passed  in  1861,  and  the  charter  is  set  out  at 
length,  so  that  it  fully  appears  what  power  the  corporation 
could  properly  exercise,  if  it  is  still  an  existing  corporation, 
under  that  act  and  the  amendatory  act  of  1S65.  It  is  also 
alleged  the  Chicago  and  Lake  Superior  Eailroad  Company 
was  incorporated  October  6,  1883,  under  the  general  laws  of 
the  State,  and  its  powers  as  a  corporation  are,  of  course, 
derived  from  the  general  law  in  relation  to  the  incorporation 
of  railroad  companies. 
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Among  the  grounds  upon  which  relief  is  demanded,  are, 
first,  that  the  charter  of  the  Chicago  and  Evanston  Railroad 
Company  of  1861,  as  amended  by  the  act  of  1865,  was  re- 
pealed or  annulled  by  section  2,  article  2,  of  the  constitution 
of  1870,  for  the  reason,  it  is  alleged,  such  corporation  was  not, 
previous  to  the  adoption  of  the  constitution,  organized,  nor 
was  it  in  operation  within  ten  days  after  it  went  into  force, 
on  the  8th  day  of  August,  1870;  second,  that  the  Chicago 
river  is  a  navigable  river,  and  that  the  title  to  the  soil  and 
bed  of  the  river  is  in  the  People  of  the  State  of  Illinois,  and 
that  the  corporations  named  as  defendants,  purpose,  under 
powers  claimed  to  be  derived  from  their  charter,  and  the 
general  Incorporation  law,  and  certain  ordinances  of  the  city 
of  Chicago,  to  construct  a  bridge  over  the  north  branch  of 
the  Chicago  river,  near  Kinzie  street,  and  that  it  is  unlawful 
for  such  corporations,  or  either  of  them,  to  construct  such 
bridge  without  first  having  obtained  authority  so  to  do  from 
Congress,  or  from  the  legislature  of  the  State  of  Illinois  ; 
and  third,  that  the  Chicago  and  Evanston  Railroad  Company 
has  no  authority  of  law  to  construct  any  railroad  for  general 
business  within  the  limits' of  the  city  of  Chicago,  and  to  oper- 
ate the  same  with  steam  power.  All  other  allegations  are  in 
support  of  these  general  propositions.  So  far  as  other  mat- 
ters contained  in  the  bill  may  be  deemed  important  to  an 
understanding  of  my  views,  they  will  be  stated. 

It  is  not  claimed  the  Chicago  and  Evanston  Railroad  Com- 
pany has  any  authority  from  the  State  to  construct  and 
operate  its  railroad  within  the  limits  of  the  city,  or  to  con- 
struct a  bridge  across  the  Chicago  river,  other  than  that 
which  is  contained  in  its  original  charter  of  1861,  and  the 
amendatory  act  of  1865.  If  it  has  any  other  authority,  it  is 
derived  solely  from  city  ordinances  the  validity  of  which  is 
challenged  by  appropriate  allegations  contained  in  the  bill. 
As  has  been  seen,  the  Chicago  and  Lake  Superior  Railroad 
Company  was  organized  under  the  general  law  in  relation 
41—112  III. 
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to  incorporating  railroad  companies.      Railroad  companies 
organized  under  that  law  have  express  authority  to  bridge 
all  streams  it  may  be  necessary  to  cross  in  constructing  their 
respective  roads,  whether  navigable  or  not.    No  railroad  com- 
pany, however,  can  construct  its  line  of  road  along  or  across 
any  street  within  the  limits  of  an  incorporated  city  or  village 
without  first  having  obtained  the  consent  of  the  municipal 
authorities  of  such  city  or  village.     The  only  authority  it  is 
insisted  the  Chicago  and  Lake  Superior  Railroad  Company 
has  now  or  ever  had  for  entering  and  operating  its  line  of 
road  within  the  limits  of  the  city,  is  contained  in  the  ordi- 
nance of  December  24,  1883.     So,  too,  the  authority  of  the 
Chicago  and  Evanston  road  to  construct  and  operate  its  road 
within  the  limits  of  the  city  on  the  route  now  proposed,  if 
any  exists,  is  contained  in  the  same  ordinance.     The  only 
license  from  the  city  to  either  corporation  to  construct  a 
bridge  over  the  Chicago  river  at  the  point  indicated,  is  given 
by  the  same  ordinance  of  1883.     The  authority  or  validity 
of  that  ordinance  is  challenged  by  the  bill  for  two  reasons : 
First,  the  city  has  no  authority  to  authorize  either  corporation 
to  construct  a  bridge  over  the  Chicago  river, — such  authority, 
it  is  said,  could  only  come  from  Congress  or  the  State ;   and 
second,  the  municipality  of  Chicago  has  no  power,  under  its 
charter,  to  permit  either  corporation  to  construct  or  operate 
any  line  of  railroad  on  Canal  street  or  Hawthorne  avenue, 
except  upon  the  petition  of  a  majority  of  the  owners  of  land 
abutting  on  such  streets.     No  consent  was  ever  given  by  the 
property  owners  on  such  streets,  to  either  corporation,  to 
construct  its  road  on  either  street,  and  it  is  alleged  the  ordi- 
nance in  that  respect  is  null  and  void.    The  admission  in  the 
record  in  regard  to  this  allegation  of  the  bill  is,   "that  no 
petition  of  the  property  owners  of  lands  representing  more 
than  one-half  of  the  frontage  of  Hawthorne  avenue  or  of 
Canal  street,  or  of  so  much  thereof  as  is  sought  to  be  used 
for  railroad  purposes,  under  and  by  virtue  of  said  ordinance 
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of  December  24,  1883,  was  ever  had  or  procured,  but  defend- 
ants disclaim  any  right  or  intention  of  using  Canal  street 
lengthwise,  under  said  ordinance  of  December  24,  1883." 
No  permission  had  previously  been  given,  by  any  ordinance 
of  the  city,  to  any  company,  to  construct  any  railroad  for 
general  business,  and  operate  the  same  either  in  Hawthorne 
.avenue  or  in  Canal  street.  It  seems  some  track  had  pre- 
viously been  laid  in  Hawthorne  avenue,  either  by  the  Chicago 
and  Pacific  Eailroad  Company  or  the  Chicago  and  Evanston 
Eailroad  Company,  or  by  both,  and  which  the  Chicago  and 
Lake  Superior  and  the  Evanston  companies  were  authorized 
to  use  by  the  ordinance  of  1883.  That  track  in  Hawthorne 
avenue  seems  to  have  been  laid  under  an  ordinance  passed  in 
1872.  Steam  was  authorized  by  that  ordinance  as  a  motive 
power  in  propelling  cars,  but  both  companies  that  had  the 
right  to  use  such  track  in  Hawthorne  avenue  were  restricted 
to  moving  only  passenger  cars  over  it.  The  ordinance  of 
1872  was  afterwards  repealed  by  the  city  council,  in  1876. 
It  is  said  by  the  defence,  that  repealing  ordinance  was  de- 
clared by  the  United  States  Circuit  or  District  Court  to  be 
invalid  or  void,  and  for  that  reason  it  should  not  now  be 
regarded  as  ever  having  had  any  force.  It  matters  little 
whether  it  was  or  not.  The  Chicago  and  Evanston  Eailroad 
Company,  only,  answered  the  bill.  It  denied  all  the  charges 
of  want  of  authority  to  construct  and  operate  its  road  within 
the  limits  of  the  city,  or  to  construct  a  bridge  over  the  Chicago 
river  in  connection  with  its  road,  and  asserted  its  right  and 
power  to  construct  and  operate  its  railroad  under  its  original 
and  amended  charters,  and  under  the  ordinances  of  1872  and 
1883.  Its  answer  was  not  under  oath,  that  having  been 
waived,  and  to  which  a  replication  was  filed.  The  Chicago 
and  Lake  Superior  company  made  no  answer  to  the  bill,  but 
filed  a  demurrer  thereto,  which  was  sustained.  Upon  the 
final  hearing,  upon  bill,  answer  and  proof,  the  court  dismissed 
the  bill 
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The  charters  of  the  defendant  corporations,  and  the  fran- 
chises they  may  therefore  exercise,  are  so  different,  it  will  he 
most  convenient  for  me  to  consider  them  separately,  in  some 
respects.  It  is  seen  that  by  section  12  of  the  ordinance  of 
December  24,  1883,  all  the  rights,  privileges  and  powers  by 
that  ordinance  granted  to  the  Chicago  and  Evanston  Eailroad 
Company,  were  in  like  manner,  and  subject  to  the  same  re- 
strictions, granted  to  the  Chicago  and  Lake  Superior  Eailroad 
Company.  A  new  ordinance  containing  the  same  identical 
provisions,  applicable  to  the  latter  company  alone,  would 
have  had  no  greater  force.  Every  license  or  privilege  granted 
to  the  Evanston  company  is  available  for  the  benefit  of  the 
Chicago  and  Lake  Superior  Eailroad  Company,  in  as  full  a 
measure  as  if  the  former  company  never  had  any  existence ; 
and  if  it  should  be  found  to  have  no  right  to  exercise  the 
privileges  conferred  by  the  ordinance,  that  fact  would  not 
militate  against  the  right  to  exercise  the  privileges  conferred 
on  the  Lake  Superior  company  by  the  ordinance.  Eegarding 
every  section  of  the  ordinance  as  specifically  applicable  to 
the  Lake  Superior  company,  as  may  be  done,  what  privileges 
may  it  exercise  ?  It  is  granted  a  license  or  privilege  to  con- 
struct, maintain  and  operate,  with  steam  power,  a  railroad, 
with  one  or  more  tracks,  and  such  switches,  sidings  and  turn- 
outs as  the  company  may  deem  necessary,  along  and  upon  a 
route  definitely  described.  By  the  first  section,  permission 
was  given  to  connect  with  tracks  then  in  Hawthorne  avenue. 
That,  of  course,  would  be  equivalent  to  giving  that  company 
the  right  to  acquire  the  use  of  such  track,  and  the  privilege 
to  construct  for  its  own  use  such  other  tracks,  switches, 
sidings  and  turn-outs  as  it  might  deem  necessary.  By  the 
second  section  permission  was  given,  in  the  construction  of 
another  part  of  its  road,  after  crossing  the  Chicago  river  and 
West  Kinzie  street,  to  connect  with  "tracks  now  laid  in  Canal 
street."  By  the  fourth  section  this  company  was  authorized 
to  use  and  operate  all  railroad  tracks  by  the  ordinance  author- 
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ized  to  be  laid,  or  before  that  time  authorized  to  be  laid,  in 
Hawthorne  avenue,  for  all  general  business  incident  to  rail- 
roads, by  freight,  passenger  and  other  cars,  by  steam  or  other 
power.  It  was,  however,  provided,  the  company  should  not 
run  over  such  tracks,  trains  of  more  than  thirty  cars,  and 
that  all  regular  trains  should  be  run  at  least  ten  minutes 
apart,  and  not  oftener.  What  is  all  this  but  a  license  to  a 
railroad  company  recently  organized  under  the  general  law, 
with  a  franchise  to  construct  a  railroad  from  Chicago  to  Lake 
Superior,  for  the  transaction  of  a  general  freight  and  pas- 
senger business,  in  cars  to  be  propelled  by  steam  or  other 
power,  within  the  limits  of  the  city,  and  along  and  in  certain 
streets  ?  Plainly,  that  is  what  this  ordinance  means,  and  no 
reasoning  can  justify  any  other  construction.  So  far  as  the 
municipal  government  by  this  ordinance  attempted  to  grant 
to  this  company  the  privilege  to  construct  and  operate  its 
road  lengthwise  in  any  street  in  the  city  except  upon  a  peti- 
tion of  the  owners  of  the  land  representing  more  than  one- 
half  the  frontage  of  such  streets,  it  is  void.  (Kev.  Stat.  1874, 
chap.  24,  art.  5,  sec.  1,  div.  90 ;  Railroad  Co.  v.  Dunbar,  100 
111.  110.)  The  ordinance  in  that  respect  is  void  for  want  of 
power  in  the  common  council  to  enact  it.  A  fair  construction 
of  the  ordinance  is,  this  company  may,  in  the  construction 
of  its  road,  occupy  lengthwise  a  portion  of  Hawthorne  avenue 
and  Canal  street.  It  is  averred  in  the  bill  it  is  the  intention 
of  the  company  to  do  so,  and  the  demurrer  admits  the  alle- 
gation of  the  bill,  so  far  as  it  appears.  That  being  so,  I  am 
of  opinion  it  was  clearly  error  in  the  court  to  sustain  the 
demurrer  to  the  bill,  and  the  decree  as  to  the  Chicago  and 
Lake  Superior  Kailroad  Company  ought  for  that  reason  be 
reversed. 

Passing  now  to  consider  matters  that  alone  affect  the 
Chicago  and  Evanston  Kailroad  Company,  the  first  question 
that  presents  itself  is,  whether  its  charter  of  1861,  as  amended 
by  the  act  of  1865,  since  the  adoption  of  the  constitution  of 
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1870  has  any  validity  or  effect.  Section  2,  article  11,  of  that 
instrument,  declares :  "All  existing  charters  or  grants  of 
special  or  exclusive  privileges  under  which  organization  shall 
not  have  taken  place,  or  which  shall  not  have  been  in  opera- 
tion within  ten  days  from  the  time  this  constitution  takes 
effect,  shall  thereafter  have  no  validity  or  effect  whatever." 
It  appears  the  company  was  in  fact  organized  soon  after  the 
passage  of  its  original  charter,  in  1861,  and  an  organization 
has  been  maintained  ever  since,  by  the  election  of  the  usual 
officers  for  such  corporations.  It  seems  no  work  had  in  fact 
been  done  towards  the  actual  construction  of  its  track  prior  to 
that  date.  But  that  was  perhaps  not  essential.  The  corpo- 
ration was  in  fact  organized,  in  a  certain  sense.  It  had  done, 
prior  to  that  date,  corporate  acts,  some  of  them  important, 
and  others  of  little  moment ;  but,  all  considered,  they  make  it 
apparent  it  was  a  corporation  for  some  purposes.  This  much 
may  be  fairly  conceded.  But  it  must  be  remembered,  that 
so  far  as  any  organization  was  perfected,  it  was  for  the  pur- 
pose of  constructing  a  railroad  exclusively  for  carrying  pas- 
sengers between  Chicago  and  Evanston,  with  the  right  to  use 
only  animal  power  within  the  limits  of  the  city  of  Chicago,  as 
will  more  fully  appear  further  on  in  the  discussion,  and  not 
a  railroad  for  general  business,  both  freights  and  passengers, 
using  steam  as  a  motive  power.  If  the  latter  is  the  character 
of  the  corporation,  then  it  was  not  organized  as  such  a  cor- 
poration prior  to  the  adoption  of  the  present  constitution  of 
the  State,  and  certainly  no  one  can  claim  it  was  in  operation 
as  a  corporation  for  the  construction  of  a  railroad  for  general 
business,  within  ten  days  after  that  instrument  took  effect. 
The  utmost  any  one  insists  upon  is,  that  in  1870,  when  the 
constitution  took  effect,  the  company  was  organized  to  con- 
struct a  horse  railroad  within  the  city  of  Chicago.  If  the 
corporation  can  be  construed  to  be  one  for  the  construction 
of  a  railroad  for  general  business  both  in  freights  and  pas- 
sengers, then  it  can  not  be  insisted,  with  any  show  of  reason, 
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it  was  in  operation  for  such  purpose  within  ten  days  after  the 
•taking  effect  of  the  constitution,  and  hence  the  charter  could 
have  "no  validity  or  effect  whatever. " 

But  a  point  is  made  that  ought,  in  my  judgment,  to  warrant 
relief  against  the  proposed  action  of  the  Evanston  company 
under  the  ordinance  of  1883.  It  is,  that,  conceding  the 
charter  of  the  Chicago  and  Evanston  Railroad  Company  is 
still  in  existence,  and  has  force  notwithstanding  the  adoption 
of  the  constitution  of  1870,  its  road,  since  its  acceptance  of 
the  ordinance  of  1864,  is  and  can  be  nothing  more  than  a 
street  railway  within  the  limits  of  the  city  of  Chicago,  to  be 
operated  by  animal  power, — and  the  company  can  not  law- 
fully operate  such  cars  by  steam,  as  is  proposed  to  be  done 
under  the  recent  ordinance.  By  its  original  charter  the  com- 
pany was  authorized  to  operate  its  cars  with  animal  or  steam 
power,  at  its  option.  It  also  had  authority,  under  that  act, 
to  connect  with  the  North  Chicago  Horse  Railway  Company, 
or  any  other  company,  and  make  running  arrangements  with 
such  companies.  It  is  recited  in  the  preamble  to  the  ordi- 
nance of  August  17,  1S64,  the  Chicago  and  Evanston  Railroad 
Company,  under  its  charter  of  1861,  was  authorized  to  locate, 
construct  and  operate  a  railroad,  with  horse  power  or  loco- 
motive cars,  from  Chicago  to  Evanston ;  that  the  company, 
in  pursuance  of  such  leave,  commenced  the  location  of  their 
road,  and  desired  to  locate  upon  a  route  described :  it  was 
therefore  ordained  that  permission  be  given  the  company  to 
lay  a  single  or  double  track  railway  on  a  certain  route,  and 
to  keep,  maintain,  use  and  operate  thereon  railway  cars  and 
carriages,  in  the  manner  and  upon  the  conditions  set  forth 
and  required  by  the  various  ordinances  passed  and  now  in 
force  in  relation  to  the  Chicago  City  Railway  Company  and 
the  Chicago  West  Division  Railway  Companj^,  except  as  the 
same  were  by  that  ordinance  modified.  The  railways  to  which 
reference  is  made  in  section  1  of  the  ordinance,  were  both 
street  or  horse  railways,  for  the  exclusive  purpose  of  carrying 
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passengers,  and  upon  which  animal  power  was  used  to  move 
cars.  Notwithstanding  this  fact  was  well  known,  the  mayor 
of  the  city  hesitated,  and  refused  to  approve  the  ordinance, 
on  account  of  certain  doubts  which  he  entertained  in  relation 
to  the  proper  construction  of  such  ordinance,  and  on  account 
of  certain  objections ;  and  for  the  purpose  of  removing  such 
doubts  and  objections,  the  board  of  directors  of  the  company, 
by  resolution,  declared  "that  it  was  the  intention,  and  is  the 
proper  construction  of  said  ordinance,  that  the  Chicago  and 
Evanston  Eailroad  Company  should  operate  the  cars  and 
carriages  used  upon  their  railway  tracks  within  the  limits  of 
the  city  of  Chicago,  with  animal  power  only,  and  that  said 
railway  company  should  not  connect  with  any  other  railroad 
on  which  any  other  power  was  used;"  and  also  further  de- 
clared, by  a  resolution  of  the  same  series,  "that  the  said 
ordinance,  subject  to  the  aforesaid  construction  of  the  same," 
was  accepted  by  the  company.  On  the  presentation  of  a 
certified  copy  of  these  resolutions,  with  others  adopted  at  the 
same  time,  the  mayor  approved  the  ordinance.  In  the  act 
of  1865,  entitled  "An  act  concerning  horse  railways  in  the 
city  of  Chicago,"  this  ordinance  is  referred  to,  in  section  3, 
as  an  ordinance  of  the  common  council  of  the  city  of  Chicago, 
entitled  "An  ordinance  concerning  the  maintenance  and  oper- 
ation of  the  Chicago  and  Evanston  railroad  in  the  limits  of 
Chicago,"  as  having  been  passed  on  the  17th  day  of  August, 
1S64,  and  it  was  by  that  act  confirmed,  and  it  was  declared, 
"it  shall  be  deemed  and  held  to  confer  on  the  Chicago  and 
Evanston  Eailroad  Company  power  and  authority  to  construct 
and  operate  their  road  in  the  streets  and  over  the  bridge,  as 
therein  mentioned,  until  the  same  is  altered,  changed  or 
amended  by  the  common  council,  wTith  the  consent  of  the 
company." 

It  is  conceded  that  section  3  of  the  act  of  1865,  concerning 
horse  railways  in  the  city  of  Chicago,  is  an  amendment  to 
the  original  charter  of  the  Chicago  and  Evanston  Eailroad 
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Company,  as  passed  in  1861 ;  and  I  am  inclined  to  adopt  as 
correct  the  suggestion  of  counsel  for  defendants:  "It  might 
be  said  that  thereby  this  ordinance  became  a  part  of  the 
charter  of  the  railroad  corporation.  As  the  ordinance  had 
been  accepted  by  the  railroad  company,  it  was  a  legislative 
approval  of  such  acceptance. "  It  is  expressly  referred  to  in 
ihe  act  of  the  legislature  by  its  title,  and  is  confirmed,  and  it 
is  declared  it  shall  be  deemed  to  confer  authority  upon  the 
company  to  construct  and  operate  its  road  as  in  the  ordi- 
nance mentioned.  How  was  it  to  be  operated  ?  It  was  as 
other  street  railways  were  to  be  operated,  and  the  company 
conceded,  by  a  resolution,  that  was  animal  power  alone,  and 
that  it  could  not  connect  with  any  other  railroad  that  used 
any  other  power.  By  the  passage  of  the  amendatory  act  of 
1865,  the  Chicago  and  Evanston  railroad  became  a  street 
railway  within  the  limits  of  the  city  of  Chicago,  precisely  as 
were  the  Chicago  City  railway  and  the  Chicago  West  Division 
railway,  and  could  only  be  operated  by  animal  power.  Had 
the  company  laid  its  track  and  put  its  road  in  operation  under 
the  amendatory  act  of  1865  and  the  ordinance  of  1864,  no 
one  would  contend  it  would  have  been  anything  but  the  usual 
street  railway,  to  be  operated  by  animal  power,  and  to  be 
used  exclusively  for  carrying  passengers.  It  is  too  evident 
to  need  illustration,  that  under  that  act  of  the  legislature  and 
that  ordinance  of  the  city,  which  became  a  part  of  the  charter 
of  the  company  by  being  incorporated  in  the  act  of  1865,  it 
had  no  lawful  authority  to  construct  any  other  kind  of  a  rail- 
road. To  all  intents  and  purposes  it  was  then  merely  a  street; 
railwa}r  within  the  limits  of  the  city  of  Chicago,  and  nothing 
else,  whatever  it  was  between  that  city  and  Evanston.  Since 
then  there  has  been  no  legislative  amendment  to  the  charter 
of  the  railroad  company.  Nor  can  there  be  any  amendment 
by  special  law,  under  the  present  constitution  of  the  State. 
It  remains  precisely  as  it  was  after  the  passage  of  the  act  of 
1S65.     That  amendment  was  inconsistent  with  the  original 
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charter  of  1861,  in  that  it  restricted  the  motive  power  within 
the  corporate  limits  of  the  city  of  Chicago  to  animal  power. 
So  far  as  the  two  acts  were  or  are  repugnant,  the  latter  act 
operated,  by  implication,  as  a  repeal  of  the  former. 

The  railroad  that  is  proposed  to  be  constructed,  under  the 
ordinance  of  1883,  by  the  Chicago  and  Evanston  Kailroad 
Company,  is  not  what  is  known  as  a  street  railroad,  which  is 
limited  to  carrying  passengers,  usually,  within  the  limits  of 
the  city,  but  the  proposed  road  is  one  for  the  transaction  of  a 
general  business,  both  freights  and  passengers,  using  steam 
as  a  motive  power.  The  company  is  authorized  to  run  over 
the  tracks,  within  the  limits  of  the  city  of  Chicago,  trains 
consisting  of  not  more  than  thirty  cars,  and  the  only  restric- 
tion as  to  the  number  of  trains  that  may  be  run,  is,  that 
regular  trains  shall  be  run  at  least  ten  minutes  apart,  and 
not  oftener.  Obviously  a  corporation  exercising  or  proposing 
to  exercise  such  extraordinary  powers,  must  have  a  franchise 
emanating  from  some  source  capable  of  granting  it.  Whence 
has  the  Chicago  and  Evanston  Kailroad  Company  such  a 
franchise  ?  Surely  it  did  not  emanate  from  the  State.  The 
grant  from  the  State  was  to  construct,  maintain  and  operate 
what  is  known  as  a  street  railway,  for  carrying  passengers, 
and  using  only  animal  power.  It  is  not  claimed  by  any  one 
that  a  municipal  government  can  grant  a  corporate  franchise. 
All  franchises,  as  is  well  known,  emanate  from  the  sovereign 
power,  and  in  the  American  States  emanate  from  the  govern- 
ment, and  owe  their  existence  to  a  grant,  or  exist  by  pre- 
scription, as  at  common  law,  which  presupposes  a  grant. 
A  municipal  body,  it  is  understood,  possesses  no  power  to 
grant  a  franchise,  in  the  technical  sense  that  term  is  used  in 
the  law.  Nor  is  it  claimed  the  city  of  Chicago,  under  powers 
derived  from  the  general  Incorporation  act,  under  which  it 
is  organized,  can  re-create  a  street  railway  company,  and 
endow  it  with  additional  franchises  to  do  a  general  railroad 
business,  both  freights  and  passengers,  in  cars  moved  by 
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steam,  over  the  same  track.  A  horse  railway  in  the  street 
of  a  populous  city,  carrying  only  passengers,  and  an  ordinary 
steam  railway  transacting  the  customary  business  of  such  a 
road,  are  distinct  and  essentially  different  corporations.  The 
franchises  possessed  by  such  corporations  are  not  the  same. 
It  is  admitted  that  on  the  passage  of  the  act  of  1865,  and 
its  acceptance,  within  the  city  of  Chicago  the  Evanston  com- 
pany was  to  be  regarded  as  a  horse  railroad,  as  distinct  from 
a  steam  railroad.  How  has  it  been  changed  from  a  horse 
railroad  to  a  steam  railroad?  No  source  of  power  is  sug- 
gested for  this  particular  railway  company  to  transact  the 
general  railroad  business  within  the  city  of  Chicago,  using 
steam  as  a  motive  power,  other  than  city  ordinances.  What 
authority  is  there  in  the  municipal  government  to  enact  or 
ordain  these  ordinances,  under  which  the  company  proposes 
to  construct,  maintain  and  operate  its  railroad  within  the 
limits  of  the  city?  The  only  semblance  of  power  is  section  3 
of  the  act  of  1865,  entitled  "An  act  concerning  horse  railways 
in  the  city  of  Chicago,"  and  even  that  seems  so  slight  as 
hardly  sufficient  to  sustain  any  plausible  argument  in  support 
of  the  validity  of  the  ordinances.  That  section  declares  the 
ordinance  passed  August  17,  1864,  "shall  be  deemed  and 
held  to  confer  on  the  Chicago  and  Evanston  Eailroad  Com- 
pany power  and  authority  to  construct  and  operate  their  road 
in  the  streets  and  over  the  bridge  mentioned  therein,  until  the 
same  is  altered,  changed  or  amended  by  the  common  council, 
with  the  consent  of  the  company;  and  such  ordinances  may, 
from  time  to  time,  be  changed,  altered  or  amended,  and  such 
other  provisions  be  made,  as  to  the  common  council  may  seem 
proper,  and  be  agreed  to  by  said  company."  The  railroad 
authorized  to  be  constructed  and  operated  within  the  city  of 
Chicago  by  the  ordinance  of  1864,  was  simply  a  street  rail- 
way for  passengers,  and  it  was  confined  to  the  use  of  animal 
power  in  moving  its  cars.  Can  it  be  contended,  with  any 
show  of  reason,  the  provision  in  section  3,  "such  ordinance 
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may,  from  time  to  time,  be  changed,  altered  or  amended, "  and 
"other  provisions  made,"  confers  power  on  the  city  council, 
ten  years  hence,  to  change  the  horse  railroad  so  incorporated, 
into  a  steam  railroad,  and  endow  it  with  franchises  as  such 
corporations  usually  possess?  If  such  extraordinary  powers 
exist  in  this  provision,  the  subject  is  not  expressed  in  the  title 
of  the  act,  and  the  omission,  under  the  constitution  of  the 
State,  would  be  fatal,  and  it  would  be  inoperative.  The  title 
of  the  act  is,  "An  act  concerning  horse  railways  in  the  city 
of  Chicago."  No  subject  in  relation  to  railways  for  the  car- 
rying of  freights  and  passengers  in  the  manner  usually  done 
by  steam  railways,  is  embraced  in  that  title.  The  words  used 
will  bear  no  such  construction.  It  is  therefore  apparent,  if, 
in  the  body  of  the  act,  any  subject  in  relation  to  steam  rail- 
ways is  embraced,  it  is  without  authority  of  law.  But  aside 
from  this  view,  it  is  not  thought  the  provision  contained  in 
section  3  is  broad  enough  to  give  the  city  council  power  to 
authorize  what  is  conceded  to  have  been  a  "horse  railway" 
under  the  act  of  1865,  to  become  a  "steam  railroad"  for  the 
transaction  of  all  business  done  in  freight  and  passenger  cars. 
The  power  given  is,  "such  ordinance  may,  from  time  to  time, 
be  changed,  altered  or  amended."  Changing  such  ordinance 
has  reference  to  making  other  provisions  than  as  therein  men- 
tioned, for  the  running  and  management  of  a  horse  railroad. 
No  other  kind  of  a  railroad  was  mentioned.  Power  to  make 
changes  in  this  ordinance  for  the  running  of  a  horse  railroad 
in  the  city  certainly  does  not,  by  any  fair  or  reasonable  con- 
struction, include  power  to  create  a  steam  railway  doing  a 
general  railroad  business,  both  passengers  and  freights,  over 
the  same  route  or  elsewhere  in  the  city. 

It  is  said  that  at  the  time  of  the  passage  of  the  ordinance 
of  1883,  there  was  no  restriction  whatever  upon  the  Evanston 
road  as  to  the  use  of  steam, — that  these  restrictions  that 
previously  existed,  ceased  by  the  ordinance  of  1872.  If  it  is 
true  that  after  the  passage  of  that  ordinance  little  or  nothing 
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of  the  ordinance  of  1864  remained,  how  does  that  affect  the 
act  of  the  legislature  of  1865?  That  act  made  the  Evanston 
road  a  horse  or  street  railway  within  the  limits  of  the  city 
of  Chicago,  and  certainly  the  city  council  had  no  authority 
to  convert  it  into  a  railway  for  all  purposes.  All  railroad 
franchises  come  from  the  State,  and  how  could  the  common 
•  council,  under  power  to  amend  an  ordinance  in  relation  to  a 
horse  railroad,  create  a  railway  for  all  purposes  within  the 
limits  of  the  city,  over  the  same  route,  or  elsewhere  within 
its  jurisdiction?  Such  a  proposition,  if  insisted  upon,  would 
certainly  have  very  little  in  its  support.  But  aside  from  this 
view,  there  is  great  force  in  the  suggestion  of  counsel  the 
ordinance  of  1883  does  not  purport  to  be  an  amendment, 
change  or  alteration  of  the  ordinance  of  1864,  or,  indeed,  of 
any  other  ordinance.  If  valid,  it  confers  new  and  independ- 
ent power  upon  the  railroad  company  without  any  sort  of 
reference  to  the  former  ordinances,  and  it  is  in  no  sense  an 
amendment  to  any  former  ordinance  or  ordinances.  It  might 
be  conceded  the  provisions  of  the  ordinance  of  1872  consti- 
tuted an  alteration  or  change  in  the  ordinance  of  1864,  so 
far  as  it  related  to  the  use  of  steam  by  the  railroad  company, 
and  yet  that  would  fall  very  far  short  of  sustaining  the  posi- 
tion taken,  the  company  may  use  steam  on  a  railway  for  all 
purposes,  over  the  route  described  in  the  ordinance  of  1883. 
Prior  to  the  passage  of  the  act  of  1872,  it  is  conceded  that 
within  the  limits  of  the  city  of  Chicago  the  Evanston  road 
was  nothing  more  than  a  street  railway,  to  be  operated  by 
animal  power.  That  ordinance  did  not  purport  to  change 
the  character  of  the  railroad  to  be  constructed  in  Hawthorne 
avenue,  from  a  street  railway  into  a  railway  for  all  purposes. 
The  utmost  it  can  be  claimed  it  did,  was  to  allow  the  use  of 
steam  instead  of  animal  power.  The  track  in  Hawthorne 
avenue  was  restricted  or  limited  to  the  use  of  passenger  cars 
only,  and  the  ordinance  of  1872  simply  authorized,  so  far  as 
the  track  in  that  street  is  concerned,  the  use  of  steam  instead 
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of  animal  power  in  moving  its  passenger  cars.  It  seems  clear, 
first,  the  Chicago  and  Evanston  Kailroad  Company  has  no 
authority  from  the  State,  under  the  act  of  1865  or  any  sub- 
sequent act,  to  construct,  maintain  and  operate  any  railroad 
other  than  what  is  commonly  known  as  a  street  railway, 
within  the  limits  of  the  city  of  Chicago ;  and  second,  so  far 
as  the  ordinances  of  1872  and  1883,  or  either  of  them,  pur- 
port to  endow  the  railroad  company  with  franchises  to  con- 
struct, maintain  and  operate  a  railroad  for  all  purposes,  by 
steam,  they  are  not  within  any  power  conferred  on  the  city 
council  by  the  act  of  1865  or  the  general  law  under  which 
the  city  is  now  organized,  and  to  that  extent  they  ought  to 
be  regarded  as  inoperative. 

The  question  made  as  to  the  authority  of  either  corpora- 
tion to  construct  a  railroad  bridge  over  the  Chicago  river  at 
the  point  indicated  in  the  ordinance  of  1883,  needs  only  a 
brief  discussion.  The  Chicago  and  Lake  Superior  Eailroad 
Company  is  incorporated  under  the  act  of  1872,  in  relation 
to  incorporation  of  railroad  companies.  Section  19  of  that 
act  expressly  authorizes  any  company  organized  under  its 
provisions,  to  cross  any  stream,  and  to  erect  a  bridge  for 
laying  rails,  and  running  cars  thereon.  So  far  as  any  license 
from  the  city  to  bridge  the  Chicago  river  is  necessary,  it  is 
fully  given  by  the  ordinance  of  December  24,  1883.  The 
company  then  has  a  franchise  from  the  State,  and  a  license 
from  the  municipal  corporation  within  which  the  river  is,  to 
construct  the  bridge  in  question,  and  that  would  seem  to  be  all 
the  law  requires,  in  any  view.  Congress  has  never  assumed 
exclusive  control  over  the  Chicago  river.  The  State  has  been 
permitted  to  control  it.  It  seems  to  be  conceded  by  a  uniform 
line  of  decisions,  that  legislation  in  respect  to  local  matters 
affecting  only  certain  localities,  will  be  left  to  the  State,  and 
that  duty  may  be,  and  is  often,  devolved  by  the  State  on 
local  municipal  governments.  It  is  well  known  that  in  some 
instances  the  State  and  general  government  may  exercise 
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concurrent  jurisdiction,  and  until  the  general  government 
sees  proper  to  act,  State  legislation  is  warranted.  Concur- 
rent jurisdiction  exists,  no  doubt,  in  the  Federal  government 
and  in  the  State,  touching  the  control  of  the  Chicago  river, 
located,  as  it  is,  wholly  within  the  jurisdiction  of  the  State, 
and  until  Congress  shall  assume  to  act,  the  State  has  com- 
petent jurisdiction  to  legislate  concerning  it.  {Harmon  v. 
City  of  Chicago,  110  111.  400  ;  Escanaba  Co,  v.  City  of  Chicago, 
107  U.  S.  678.)  As  the  Chicago  and  Lake  Superior  company 
has  authority  both  from  the  State  and  municipal  government 
to  construct  a  bridge  over  the  Chicago  river,  its  right  to  do 
so  would  seem  to  be  complete ;  but  that  authority  must  be  a 
barren  right  until  the  company  shall  in  some  lawful  wTay 
obtain  the  right  to  construct  its  track  to  and  from  the  river 
bank.  Until  that  is  done,  a  bridge  at  the  point  in  question 
would  be  of  no  practical  utility.  It  would,  in  some  degree, 
at  least,  no  matter  how  well  constructed,  be  an  impediment 
to  the  navigation  of  the  river,  and  its  existence  ought  not  to 
be  permitted  until  demanded  by  public  convenience  for  rail- 
road travel  and  overland  commerce. 

Without  discussing  the  question  at  length,  I  am  of  opinion 
the  Chicago  and  Evanston  Railroad  Company  has  no  author- 
ity, under  its  charter  or  otherwise,  to  construct  a  bridge  over 
the  Chicago  river  at  the  point  in  controversy.  I  do  not  find 
that  the  State  has  conferred  upon  it  any  such  right,  and  the 
city  council  of  Chicago  possesses  no  power  to  grant  such  a 
franchise,  under  the  general  law  or  otherwise. 

In  my  judgment  the  decree  should  be  reversed,  and  relief 
granted,  substantially,  at  least,  as  asked  in  the  bill. 
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Alfred  Goings. 

Filed  at  Mt.  Vernon  January  22,  1SS5. 

1.  Malicious  prosecution — want  of  probable  cause — whether  malice 
to  be  inferred.  In  an  action  for  a  malicious  prosecution,  when  all  the  facts 
and  circumstances  proven  show  a  want  of  probable  cause  for  the  arrest  and 
imprisonment  of  the  plaintiff  on  a  charge  of  crime,  the  jury  may  take  this 
fact  into  consideration,  and  from  it  infer  malice,  not  as  a  matter  of  law,  but 
as  a  conclusion  of  fact. 

2.  Same — advice  of  counsel — as  a  defence.  A  party,  in  order  to  shield 
himself  from  a  prosecution  for  an  alleged  malicious  arrest,  etc.,  by  the  advice 
of  counsel,  must  make  a  full  statement  of  all  the  material  facts  to  the  attorney 
advising  him.  The  person  seeking  such  advice  will  not  be  protected  if  he 
makes  a  garbled  statement  of  the  facts  and  circumstances  bearing  upon  the 
question  of  the  guilt  or  innocence  of  the  person  proposed  to  be  arrested. 

3.  In  this  case,  a  mortgagor  of  crops  grown  by  him,  before  the  maturity 
of  the  debt  gathered  a  load  of  beans  from  the  land  on  which  they  were  grown, 
and  took  them  to  his  residence,  about  two  miles  distant,  to  thresh  them. 
The  mortgagee,  on  learning  this,  posted  notices  for  a  foreclosure  of  the  mort- 
gage, and  forbade  the  mortgagor  from  removing  any  more  of  the  crops,  and 
threatened  to  have  him  arrested  if  he  did.  The  latter,  claiming  he  had  the 
right  to  gather  the  beans,  and  denying  the  mortgagee's  right  to  foreclose, 
gathered  another  load  of  beans,  in  open  day,  under  claim  of  right,  when  the 
mortgagee  had  him  arrested  and  imprisoned  on  a  charge  of  larceny.  In  an 
action  for  malicious  prosecution,  by  the  mortgagor,  against  the  mortgagee,  the 
latter  sought  to  justify  under  the  advice  of  the  State's  attorney:  Held,  that 
he  should  have  disclosed  to  the  attorney,  whose  advice  he  sought,  that  the 
plaintiff  took  the  property  openly,  in  daylight,  as  any  one  would  his  own 
property,  and  that  plaintiff  had  insisted  that  the  mortgagee  had  no  right  to 
foreclose,  and  that  he  had  claimed  the  right  to  gather  and  preserve  the  beans, 
in  order  to  protect  himself,  as  he  had  been  advised  he  might  do. 

4.  In  a  suit  of  this  character,  the  proof  showed  the  prosecution  was  insti- 
tuted on  the  advice  of  the  State's  attorney,  and  also  that  such  attorney  was 
habitually  intemperate.  The  jury  were  instructed  that  to  entitle  defendant 
to  protect  himself  on  the  advice  of  an  attorney,  he  must  have  communicated 
the  facts  within  his  knowledge,  etc.,  to  a  respectable  attorney  in  good  stand- 
ing, and  have  acted  in  good  faith  on  his  advice:  Held,  there  was  no  error  in 
the  instruction  in  requiring  the  communication  to  have  been  made  to  an  attor- 
ney in  good  standing,  this  court  not  being  prepared  to  hold  an  attorney  is  in 
good  standing  merely  because  he  holds  a  commission  as  State's  attorney. 
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5.  Same — of  the  good  faith  required — independently  of  legal  advice. 
The  law  requires  that  one  in  instituting  a  criminal  prosecution  shall  act  in 
good  faith,  or  under  an  honest  belief  of  the  guilt  of  the  party  arrested, — and 
this  notwithstanding  he  has  taken  legal  advice. 

6.  Instruction  —  construed  —  whether  directing  an  inference  of  law, 
rather  than  of  .fact.  On  the  trial  of  an  action  for  a  malicious  prosecution, 
the  court  instructed  the  jury  that  if  they  believed,  from  the  facts  and  circum- 
stances as  given  in  evidence,  the  defendant  had  not  probable  cause  for  the 

.  arrest  and  imprisonment  of  the  plaintiff,  then  they  might  infer  malice  from 
such  want  of  probable  cause:  Held,  that  the  instruction  was  not  obnoxious 
to  the  objection  that  it  asserts  a  want  of  probable  cause  as  in  law  authorizing 
an  inference  of  malice.  Such  an  instruction  is  not  mandatory,  but  is  per- 
missive, allowing  the  jury  to  draw  an  inference  of  fact  only,  if  there  is  any 
such  inference  fairly  to  be  drawn. 

7.  Same — construed — as  to  credit  to  be  accorded  to  the  testimony  of  a 
witness  sought  to  be  impeached.  The  trial  court  instructed  the  jury  in  a  case 
as  follows:  "While  the  law  permits  the  impeachment  of  a  witness  by  prov- 
ing his  general  reputation  for  truth  and  veracity  in  the  neighborhood  where 
he  resides  to  be  bad,  yet  if  you  believe  that  the  plaintiff,  while  on  the  stand, 
gave  a  truthful,  candid  and  honest  statement  of  the  facts  and  circumstances 
surrounding  the  transaction  in  question,  then  the  jury  should  not  disregard 
his  testimony,  but  you  should  give  it  such  faith  and  credit  as  in  your  opinion 
it  is  entitled  to:"  Held,  that  the  instruction  did  not  assert  that  the  jury 
might  believe  an  impeached  witness,  but  stated  correctly  that  an  impeach- 
ment is  allowed,  and  further,  that  if  the  evidence  failed  to  impeach  to  the 
satisfaction  of  the  jury,  the  witness  was  not  impeached,  nor  was  he  if  the  jury 
still  believed  his  testimony. 

8.  Same — by  the  court  on  its  own  motion.  A  trial  court  has  ample  power 
to  instruct  a  jury  sua  sponte,  and,  moreover,  it  is  its  duty  to  do  so  when  the 
promotion  of  justice  so  demands. 

9.  Impeachment  of  witness — weight  to  be  given  to  testimony.  A  jury 
should  never  give  the  slightest  weight  to  testimony,  however  positive,  which 
they  believe  to  be  untrue.  If  a  witness  has  been  successfully  impeached, 
his  testimony,  unless  corroborated,  is  unworthy  of  belief,  and  should  have 
no  weight;  but  it  is  for  the  jury  to  say,  from  the  whole  evidence,  whether  the 
witness  has  been  impeached. 

10.  Verdict — as  to  the  mode  of  reaching  the  amount — jury  required  to 
reconsider,  as  to  the  mode  of  their  finding.  A  jury,  on  being  polled  upon 
the  return  of  their  verdict,  were  asked  how  they  arrived  at  the  amount  of 
damages,  and  answered,  it  was  by  each  juror  fixing  a  sum  and  dividing  the 
aggregate  of  such  sums  by  twelve.  The  court  thereupon  gave  the  jury  this 
instruction,  on  its  own  motion:  "If  your  verdict  be  in  favor  of  the  plaintiff, 
you  can  not,  in  determining  the  amount  of  damages  for  the  plaintiff,  add 
together  the  respective  amounts  named  by  each  juror,  and  divide  the  sum 
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by  twelve,  the  number  of  the  jurors,  but  must  determine  and  agree  upon  the 
amount  of  damages  collectively,  and  as  one  body," — and  sent  the  jury  out 
again:  Held,  that  there  was  no  error  in  the  action  of  the  court,  except  in 
allowing  the  jurors  to  be  questioned,  so  as  to  elicit  answers  to  impeach  their 
verdict. 

11.  Upon  the  return  of  the  jury  a  second  time,  they  brought  in  a  verdict 
for  the  same  amount  of  damages  as  before,  and  on  being  polled,  each  juror 
said  the  verdict  was  his  verdict:  Held,  that  the  presumption  was,  the  jury 
obeyed  the  instruction,  and  that  the  answers  of  the  jurors  on  being  polled, 
repelled  any  presumption  that  the  amount  of  the  damages  was  arrived  at  by 
addition  and  division. 

12.  Same — impeaching  a  verdict  by  testimony  of  the  jurors  themselves. 
A  juror  can  not  testify  to  any  fact  to  impeach  a  verdict  in  the  finding  of 
which  he  has  participated.  On  polling  a  jury,  it  is  error  to  permit  counsel 
to  ask  the  jurors  to  state  in  what  manner  they  arrived  at  the  amount  of  the 
damages  reported  by  them. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Pulaski  county;  the  Hon.  Oliver  A.  Harker,  Judge,  pre- 
siding. 

Mr.  Samuel  P.  Wheeler,  for  the  appellant : 

The  fourth  of  plaintiff's  instructions  was  erroneous,  as 
allowing  the  jury  to  infer,  as  a  matter  of  fact,  malice,  from  a 
want  of  probable  cause.     Harpham  v.  Whitney,  77  111.  32. 

Plaintiff  must  show  malice  as  well  as  want  of  probable 
cause.  2  Greenleaf  on  Evidence,  sec.  453 ;  1  Hilliard  on 
Torts,  514. 

Want  of  probable  cause  is  a  fact  to  be  considered  in  de- 
termining the  question  of  malice,  but  malice  ought  not  to  be 
inferred  from  it  unless  the  charge  is  willfully  false.  Bishop 
v.  Bell,  2  Bradw.  551;  Splane  v.  Byrne,  9  id.  392;  Tlirchi  v. 
Mittleman,  7  id.  112;   Comishj  v.  Brun,  id.  369. 

In  consulting  counsel,  the  defendant,  if  he  acted  upon  his 
advice,  is  protected,  unless  he  culpably  withheld  material 
information  or  was  grossly  negligent.  2  Greenleaf  on  Evi- 
dence, sec.  459 ;  Stevens  v.  Fassett,  14  Shep.  266 ;    Brown  v. 
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Smith,  83  111.  291 ;  Ross  v.  Innis,  35  id.  487;  Calefv.  Thomas, 
81  id.  478;  Anderson  v.  Friend,  85  id.  135. 

It  was  wrong  to  state .  in  the  instruction  that  defendant 
must  consult  "a  respectable  attorney  in  good  standing,"  and 
it  was  error  to  require  the  defendant  to  act  in  good  faith  on 
the  attorney's  advice. 

The  seventh  of  plaintiff's  instructions  is  erroneous  in  sing- 
ling out  the  fact  that  plaintiff  claimed  the  right  to  gather  the 
beans,  as  being  material  on  the  question  of  larceny.  Hatch 
v.  Marsh,  71  111.  370;  Hirchi  v.  Mlttleman,  7  Bradw.  112. 

The  tenth  instruction  told  the  jury  that  if  they  believed  the 
plaintiff  told  the  truth,  they  should  not  disregard  his  testi- 
mony, notwithstanding  his  impeachment.  This  was  errone- 
ous.    Huddle  v.  Martin,  54  111.  258. 

Messrs.  Mulkey  &  Leek,  for  the  appellee : 

Plaintiff's  fourth  instruction  is  not  open  to  the  objection 
that  it  tells  the  jury  they  must  infer  malice  from  a  want  of 
probable  cause.  That  the  jury  may  so  infer  malice  is  sup- 
ported by  the  authorities.  Chapman  v.  Cawrcy,  50  111.  512; 
Callahan  v.  Caffarate,  39  Mo.  136;  Roy  v.  Goings,  6  Bradw. 
140;  Forbes  v.  Hagman,  73  Va.  168;  Clossen  v.  Staples,  42 
Vt.  222 ;  Strauss  v.  Young,  36  Md.  246 ;  Cooper  v.  Utterback, 

37  id.  282 ;  Mowrey  v.  Whipple,  8  E.  I.  363  ;  Page  v.  Cushing, 

38  Me.  523 ;  Humphries  v.  Parker,  52  id.  506 ;  Sappington  v. 
Watson,  50  Mo.  83;  Sharpy.  Johnson,  59  id.  557;  1  Am. 
Lead.  Cases,  (4th  ed.)  220  ;  Ross  v.  Innis,  35  111.  487 ;  Thomp- 
son v.  Force,  65  id.  370 ;  Israel  v.  Brooks,  23  id.  575 ;  Krug 
v.  Ward,  77  id.  608 ;  Stevens  v.  Railway  Co.  26  Eng.  L.  & 
Eq.  410. 

The  facts  of  this  case  show  express  malice,  beyond  doubt. 
The  Criminal  Code  was  resorted  to  for  the  purpose  of  attain- 
ing dishonorable  personal  ends.  Ross  v.  Innis,  35  111.  487; 
Krug  v.  Ward,  77  id.  605 ;  Schofield  v.  Feners,  47  Pa.  St.  196, 
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Acting  upon  the  advice  of  counsel  can  never  avail  as  a 
defence,  unless  there  has  been  a  full  statement  of  all  the 
facts  to  the  advising  counsel,  of  which  the  party  is  in  posses- 
sion. Ross  v.  Innis,  35  111.  506 ;  Ash  v.  Marlow,  20  Ohio, 
119;  Stevens  v.  Fassett,  27  Me.  266;  Bliss  v.  Wyman,  7  Cal. 
257;  Hendricks  v.  Cyssert,  10  Humph.  291. 

To  the  same  effect  are  the  cases  of  Ames  v.  Snyder,  69  111. 
376;  Palmer  v.  Richardson,  70  id.  544;  Anderson  v.  Friend, 
71  id.  475 ;  Davie  v.  Wisher,  72  id.  262 ;  Murphy  v.  Lawson, 
77  id.  172  ;  Skidmore  v.  Bricker,  id.  164;  Calefy.  Thomas,  81 
id.  478  ;  Anderson  v.  Friend,  85  id.  137  ;  Loeiventhal  v.  Streng, 
90  id.  74. 

There  was  no  error  in  the  instruction  requiring  the  legal 
advice  acted  on  to  come  from  a  competent  or  reliable  attor- 
ney, or  one  in  good  standing.      Davie  v.  Wisher,  72  111.  264 
Ames  v.  Snyder,  69  id.  376;   Skidmore  v.  Bricker,  77  id.  164 
Murphy  v.  Lawson,  id.  175;  Anderson  v.  Friend,  85  id.  135 
71  id.  475. 

It  is  well  settled  that  where  one  previously  forms  the  design 
to  prosecute  another,  and  then  goes  and  advises  with  legal 
counsel  as  to  whether  it  will  be  safe  to  commence  such  pros- 
ecution, the  advice  of  counsel  will  constitute  no  defence. 
Ross  v.  Innis,  35  111.  510  ;  Ames  v.  Snyder,  69  id.  381 ;  Chap- 
man v.  Dood,  10  Minn.  350;  Ames  v.  Rathbun,  55  Bart.  194; 
Rover  v.  Webster,  3  Clark,  502  ;  Kimball  v.  Bates,  50  Me.  308  ; 
Brown  v.  Randall,  36  Conn.  56 ;  Schmidt  v.  Weidman,  63  Pa. 
St.  173;   Glascock  v.  Bridges,  15  La.  Ann.  672. 

A  jury  has  the  right  to  believe  the  uncorroborated  testi- 
mony of  a  witness  whose  general  reputation  for  truth  has 
been  impeached.  Easton  v.  Chapman,  21  111.  35 ;  Otmer 
v.  People,  76  id.  149;  Reynolds  v.  Greenbaum,  80  id.  416; 
Flousburg  v.  Basin,  3  Bradw.  531;  Green  v.  Cochran,  43 
Iowa,  154. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  January,  1878,  Eoy,  the  appellant,  sold  to  Goings,  the 
appellee,  a  farm  in  Pulaski  county,  in  this  State,  and  executed 
a  bond  for  a  title  when  payment  should  be  made,  as  specified 
in  the  bond.  For  a  part  of  the  consideration,  appellee  gave 
his  note  to  appellant,  for  $278.47,  payable  on  the  first  day 
of  March,  1879.  To  secure  the  payment  of  the  note,  appellee 
and  his  son  executed  a  chattel  mortgage  on  one  mule,  three 
horses,  a  two-horse  wagon,  and  all  the  crops  that  should  be 
grown  on  the  farm  in  the  year  1878.  The  mortgage  contained 
a  clause  authorizing  the  mortgagors  to  retain  the  possession 
of  the  property  until  the  maturity  of  the  debt.  Also,  a  pro- 
vision authorizing  the  mortgagee  to  foreclose  at  any  time  he 
might  feel  the  debt  was  insecure.  Appellee  entered  into  pos- 
session of  the  farm,  and  planted  a  crop  of  corn  and  tobacco, 
and  also  planted  among  the  corn  some  pumpkins  and  beans. 
He,  during  the  time,  resided  with  his  family  on  another  farm, 
about  two  miles  distant.  There  was  no  barn  or  building  on 
the  farm  in  which  to  secure  the  corn,  tobacco  and  beans, 
when  matured,  but  appellee  had  a  house  on  the  place  where 
he  lived,  suitable  for  curing  and  preserving  the  tobacco. 
When  matured  he  cut  it,  and  removed  it  to  the  place  where  he 
resided,  for  the  purpose  of  curing  and  preserving  the  same. 
Soon  after  the  execution  of  the  mortgage,  appellee  sold  the 
mule  named  in  the  mortgage,  to  appellant,  for  $110,  which 
sum  was  credited  on  the  mortgage.  After  the  tobacco  was 
cured,  appellee  returned  it  to  the  farm  on  which  it  was  raised, 
and  stored  it  in  a  small  cabin  on  the  place.  Appellant  made 
several  attempts  to  purchase  the  corn  raised  on  the  place, 
but  was  unable  to  agree  with  appellee  upon  the  price.  When 
the  beans  were  ripe,  appellee,  assisted  by  members  of  his 
family,  gathered  a  load,  and  hauled  them  to  his  house,  for 
the  purpose,  as  he  claims,  of  threshing  them.  He,  the  next 
day,  gathered  another  load,  and  hauled  them  home  for  the 
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like  purpose.  This  last  load  was  gathered  on  the  7th  day  of 
October,  1878.  Appellant  having  learned  that  appellee  had 
gathered  a  load  on  the  previous  day,  on  the  morning  of  that 
day  posted,  on  a  tree  in  the  vicinity  of  the  farm,  a  notice 
that  he  had  taken  the  crop  raised  on  the  farm,  under  the 
mortgage,  and  would  offer  it  for  sale.  Having  learned  that 
Goings  had  gathered  a  second  load  of  the  beans  on  that  day, 
appellant  saw  him  at  his  home,  and  informed  him  that  he 
had  advertised  the  property  for  sale,  and  notified  Goings  that 
he  would  put  him  in  jail  if  he  did  not  quit  gathering  the  beans. 
Goings  insisted  appellant  had  no  right  to  foreclose  the  mort- 
gage, and  he  would  continue  to  gather  the  beans,  as  he  had 
the  right  to  do.  On  the  10th  of  October,  whilst  Goings  and 
his  children  were  in  the  field  gathering  beans,  appellant  had 
him  arrested  on  a  charge  of  larceny,  and  taken  before  a  jus- 
tice of  the  peace,  who,  after  hearing  the  evidence,  bound  him 
over,  in  the  sum  of  $200,  for  his  appearance  at  the  next 
term  of  the  circuit  court,  but  being  unable  to  procure  bail, 
he  was  committed  to  jail,  where  he  remained  for  thirty-seven 
days,  when,  the  grand  jury  failing  to  indict,  he  was  discharged 
from  imprisonment.  After  his  discharge,  appellee  commenced 
this  action  in  case,  for  a  malicious  prosecution,  and  on  a  trial 
the  jury  found  a  verdict  in  his  favor  for  $1272.  A  motion 
for  a  new  trial  was  overruled,  and  judgment  entered  on  the 
verdict.  Defendant  prosecuted  an  appeal  to  the  Appellate 
Court,  where  the  judgment  was  affirmed,  and  a  further  appeal 
brings  the  case  to  this  court  for  review. 

Several  errors  are  assigned,  and  urged  for  a  reversal  of  the 
judgment.  It  is  claimed  the  court  erred  in  giving  appellee's 
instructions.  The  first  of  which  complaint  is  made  is  the 
fourth.     It  is  this  : 

"If  you  believe,  from  the  facts  and  circumstances  as  given 
in  evidence,  that  the  defendant  had  not  probable  cause  for 
the  arrest  and  imprisonment  of  the  plaintiff,  then  and  in  such 
case  you  may  infer  malice  from  such  want  of  probable  cause." 
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The  objection  is,  as  claimed,  that  the  instruction  asserts 
that  the  want  of  probable  cause  is  in  law  an  inference  that 
ohere  was  malice, — that  it  asserts  this  as  a  legal  conclusion. 
Such  is  not  the  announcement,  nor  is  it  a  fair  interpretation 
of  the  language.  The  instruction  does  not  inform  the  jury- 
that  they  will,  must  or  should  so  find,  but  that  they  might 
so  find.  The  instruction  is  not  mandatory,  but  permissive. 
The  jury,  no  doubt,  understood,  that  if,  all  the  evidence 
considered,  it  did  not  appear  that  there  was  probable  cause, 
then,  if  it  was  a  fair  inference,  they  might  infer  malice.  In 
the  case  of  Chapman  v.  Cawrey,  50  111.  512,  an  instruction 
in  almost  precisely  the  same  language  as  this,  was  approved, 
and  the  judgment  affirmed.  The  same  doctrine  is  announced 
in  Krug  v.  Ward,  77  111.  603,  Thompson  v.  Force,  65  id.  370, 
Israel  v.  Brooks,  23  id.  575,  and  Ross.  v.  Innis,  35  id.  4S7. 
These  cases  establish  the  rule,  and  are  conclusive  of  the 
question.  If  it  were  necessary,  many  adjudged  cases  of  other 
courts  might  be  cited  in  its  support,  but  these  of  our  own 
court  establish  the  rule. 

Again,  instructions  are  given  in  view  of  the  evidence  in  the 
case,  and  not  as  mere  legal  abstractions.  An  instruction 
may  be  proper  or  not,  in  view  of  the  evidence  before  the  jury. 
If  the  trial  court  was  satisfied  that  the  evidence  strongly 
tended  to  prove  malice,  then  the  instruction  could,  even  if 
erroneous  in  that  respect,  have  done  no  harm, — and  when 
considered  in  this  case,  it  tends,  in  the  strongest  manner, 
not  only  to  prove  the  want  of  probable  cause,  but  malice  on 
the  part  of  appellant. 

Appellant  criticises  appellee's  fifth  instruction.  It  is  as 
follows : 

"Before  the  defendant  can  shield  himself  by  the  advice  of 
counsel,  it  must  appear  from  the  evidence  that  he  made  in 
good  faith  a  full,  fair  and  honest  statement  of  all  the  material 
circumstances  bearing  upon  the  supposed  guilt  of  the  plaintiff 
which  were  within  the  knowledge  of  the  defendant,  or  which 
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the  defendant  could,  by  the  exercise  of  ordinary  care,  have 
obtained,  to  a  respectable  attorney  in  good  standing,  and  that 
the  defendant  in  good  faith  acted  upon  the  advice  of  said 
attorney  in  instituting  and  carrying  on  the  prosecution  against 
the  plaintiff. " 

We  are  unable  to  perceive  any  serious  objection  to  this  in- 
struction. It  announces  the  general  rule  long  and  uniformly 
recognized  in  this  class  of  defences.  It  informs  the  jury,  that 
to  shield  himself,  appellant  was  required  to  make  a  full,  fair 
and  honest  statement  of  all  the  material  circumstances  of 
the  supposed  guilt  of  appellee  which  were  within  the  knowl- 
edge of  appellant,  or  which  he  could  have  learned  by  ordinary 
care,  to  a  respectable  attorney  in  good  standing,  and  act  on 
his  advice.  To  protect  himself  he  must  make  a  full  state- 
ment of  all  material  facts.  He  will  not  be  protected  if  he 
makes  a  garbled  and  untrue  statement.  Human  liberty  is 
too  sacred  to  be  recklessly  invaded  to  gratify  malice,  or  for 
the  advancement  of  personal  interest.  The  law  will  not  tol- 
erate such  nefarious  purposes  or  reckless  disregard  of  the 
liberty  of  the  citizen.  There  is  no  pretence,  here,  that  appel- 
lant disclosed  to  the  attorney  that  appellee  took  the  property 
openly,  in  daylight,  as  any  other  person  would  have  done 
with  his  own  property.  Nor  did  he  inform  the  attorney  that 
appellee  had  insisted  that  appellant  had  no  right  to  foreclose 
the  mortgage  until  the  debt  was  due,  and  that  he  had  claimed 
the  right  to  gather  and  preserve  the  beans.  Nor  does  appel- 
lant pretend  that  he  had  forgotten  these  circumstances,  or 
urge  any  other  excuse  for  withholding  such  important  and 
controlling  facts.  Had  he  communicated  them,  we  can  not 
believe  any  attorney  would  have  pronounced  it  larceny.  On 
the  facts  appearing  in  evidence,  the  modification  insisted 
upon  would  have  been  improper,  because  there  was  no  evi- 
dence upon  which  to  base  it. 

It  is  also  urged,  as  we  understand  the  argument,  that  it 
was  error  to  require  by  the  instruction  that  the  communica- 
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tion  should  have  heen  made  to  an  attorney  in  good  standing: 
that  the  instruction  should  have  informed  the  jury  that  if  the 
communication  was  made  to  the  State's  attorney,  and  he 
advised  it  was  larceny,  it  was  a  full  defence.  We  are  not 
prepared  to  hold  that  the  mere  fact  that  an  attorney  holding 
a  commission  as  State's  attorney,  must  be  held  to  be  an 
attorney  in  good  standing  for  skill,  prudence  and  fairness. 
In  this  case,  there  was  evidence  strongly  tending  to  prove  the 
State's  attorney  who  gave  the  advice  was  habitually  intem- 
perate, and  perhaps  to  an  extent  that  blunted  and  impaired 
his  mental  capacity.  In  the  case  of  Skidmore  v.  Bricker,  77 
111.  164,  an  instruction  similar  to  this  was  held  to  be  correct, 
although  defendant  consulted  the  State's  attorney,  and  acted 
on  his  advice. 

It  is  urged  that  the  instruction  required  too  much  in  saying 
that  appellant  must  have  acted  in  good  faith  in  starting  the 
prosecution,  after  having  obtained  the  opinion  of  the  State's 
attorney, — that  his  advice  should  protect  a  party  commencing 
such  a  proceeding,  without  reference  to  good  faith.  The  law 
in  all  cases  requires  good  faith,  or,  rather,  a  belief  that  the 
accused  is  guilty  of  the  crime  charged.  The  person  claiming 
the  accused  is  guilty,  may  know  or  believe  he  is  not,  although 
the  attorney  may  suppose  he  is.  This  portion  of  the  instruc- 
tion was  approved  in  Skidmore  v.  Bricker,  supra.  Nor  are 
we  disposed  to  overrule  or  modify  the  doctrine. 

It  is,  however,  urged,  that  the  cases  of  Calef  v.  Thomas, 
81  111.  478,  and  Anderson  v.  Friend,  85  id.  135,  announce  a 
different  rule.  The  rule  in  those  cases  is  stated  in  general 
terms,  and  perhaps  not  with  exact  precision.  In  the  former 
of  those  cases  it  was  said,  that  if  the  defendant  in  good  faith 
communicated  to  the  State's  attorney  all  the  material  facts 
affecting  the  question  of  the  plaintiff's  guilt  which  were  known 
to  him,  and  he  acted  on  such  advice,  the  presumption  of 
malice  was  rebutted.  The  question  whether  the  fact  that  the 
attorney  consulted  was  the  State's  attorney  was  conclusive 
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that  he  was  reputable,  reliable  and  competent,  was  not  pre- 
sented in  those  cases.     They  are  not  authority  in  this  case. 

"What  has  been  said  disposes  of  the  objections  to  the  sixth 
and  seventh  of  plaintiff's  instructions. 

But  objections  are  urged  against  the  tenth  instruction  of 
plaintiff.     It  is  this  : 

"While  the  law  permits  the  impeachment  of  a  witness  by 
proving  his  general  reputation  for  truth  and  veracity  in  the 
neighborhood  where  he  resides  to  be  bad,  yet  if  you  believe 
that  the  plaintiff,  while  on  the  stand,  gave  a  truthful,  candid 
and  honest  statement  of  the  facts  and  circumstances  sur- 
rounding the  transaction  in  question,  then  the  jury  should 
not  disregard  his  testimony,  but  you  should  give  it  such  faith 
and  credit  as  in  your  opinion  it  is  entitled  to." 

We  are  unable  to  perceive  any  error  in  this  instruction. 
A  jury  should  never  give  the  slightest  weight  to  testimony, 
however  positive,  which  they  believe  to  be  untrue.  On  the 
other  hand,  they  should  give  full  weight  to  all  which  they 
believe  to  be  true.  The  very  purpose  of  testimony  is  to  estab- 
lish the  truth  of  the  contested  proposition.  This  instruction 
does  not  assert  that  the  jury  may  believe  an  impeached  wit- 
ness. If  he  was  impeached,  then  his  evidence  would  be 
unworthy  of  belief,  and  it  should  have  no  weight.  The  in- 
struction states  correctly  that  the  law  permits  the  impeach- 
ment of  a  witness  by  proving  his  general  reputation  for  truth 
and  veracity  is  bad ;  but  if  the  evidence  fails  to  prove  that 
fact  to  the  satisfaction  of  the  jury,  the  witness  is  not  im- 
peached, nor  is  he  if,  after  hearing  the  impeaching  testimony, 
the  jury  still  believe  his  evidence  to  be  true.  Whilst  this 
instruction  is  not  artistically  drawn,  it  does  not  state  an 
incorrect  rule  of  law,  and  we  think  did  not  mislead  the  jury, 
and  it  was  not  error  to  give  it. 

Complaint  is  made  that  the  court  refused  to  give  the  tenth 
and  twelfth  instructions  asked  by  appellant.     The  tenth  was 


Boy  v.  Goings.  667 


Opinion  of  the  Court. 


erroneous  because  it  omitted  essential  facts  to  establish  prob- 
able cause.  As  we  have  seen,  appellee  took  the  beans  openly, 
in  daylight,  and  publicly,  under  claim  of  right,  of  which 
appellant  had  notice.  If  probable  cause  is  a  question  of  law, 
it  would  have  been  the  duty  of  the  court,  had  it  been  asked, 
to  have  instructed  that  there  was  not  probable  cause.  It 
would  therefore  have  been  error  to  instruct  that  there  was 
probable  cause,  and  the  instruction  was  properly  refused. 
The  substance  of  the  twelfth  instruction  had,  in  a  different 
form,  been  given  in  other  of  appellant's  instructions. 

Complaint  is  made  that  the  court  committed  error  by  in- 
structing the  jury  as  to  the  manner  in  which  they  should  act 
in  finding  the  amount  of  damages.  The  jury  returned  a 
verdict  for  plaintiff,  and  on  being  polled  the  court  permitted 
the  question  to  be  asked  as  to  the  manner  in  which  they  had 
assessed  the  damages.  It  appeared  in  answer  to  the  question, 
that  each  juror  fixed  a  sum,  and  all  of  these  sums  were  placed 
on  a  piece  of  paper,  added  up,  the  sum  divided  by  twelve,  and 
the  quotient  taken  as  the  verdict.  The  court  thereupon,  of 
its  own  motion,  gave  the  jury  this  instruction : 

"If  your  verdict  be  in  favor  of  the  plaintiff,  you  can  not, 
in  determining  the  amount  of  damages  for  the  plaintiff,  add 
together  the  respective  amounts  named  by  each  juror,  and 
divide  the  sum  by  twelve,  the  number  of  jurors,  but  must 
determine  and  agree  upon  the  amount  of  damages  collectively, 
and  as  one  body." 

The  court  thereupon  sent  the  jury  out  again.  It  is  urged 
that  the  court  had  no  power  to  so  instruct  of  its  own  motion, 
or  to  require  the  jury  to  retire  and  further  consider  of  their 
verdict.  It  has  been  repeatedly  held  that  the  court  has 
ample  power  to  instruct  sua  spontc, — and  it  may  be  added, 
such  is  its  duty,  when  the  promotion  of  justice  demands  it. 
Courts  are  created  to  administer  justice,  and  not  to  sit  by 
and  see  it  defeated  and  wrong  perpetrated,  when  it  can  be 
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avoided  by  the  judge  without  transcending  his  powers  or  in- 
vading the  province  of  the  jury.  In  this  case,  giving  the 
instruction  and  causing  the  jury  to  further  consider  of  their 
verdict,  was  clearly  within  judicial  power,  and  the  court  com- 
mitted no  error  in  its  exercise. 

The  jury  again  returned  a  verdict  for  the  same  amount, 
and  on  being  polled,  each  juror  said  it  was  his  verdict.  It  is, 
however,  insisted,  that  inasmuch  as  the  verdict  is  for  the 
same  amount,  the  result  must  have  been  reached  by  addition 
and  division,  as  before,  and  it  should  have  been  set  aside. 
It  does  not  follow  that  it  was,  because  the  amounts  are  the 
same,  and  under  the  last  instruction  we  must  presume  the 
jury  conformed  their  action  to  its  requirements.  Moreover, 
each  juror  said  it  was  his  verdict,  which  repelled  such  a  pre- 
sumption. It  was  error  to  permit  the  jurors  to  testify  or  be 
questioned  as  to  the  mode  in  which  they  arrived  at  the  amount 
of  damages.  No  rule  is  better  or  more  firmly  established 
than  a  juror  can  not  testify  to  impeach  a  verdict  he  has  par- 
ticipated in  finding.  But  the  error  was  that  of  appellant, 
and  of  it  he  can  take  no  advantage.  Such  practice  is  not  to 
be  encouraged,  as  it  violates  well  and  firmly  established  rules, 
and  must,  if  permitted,  lead  to  abuse. 

We  perceive  no  error  in  overruling  the  motion  for  a  new 
trial.  If  there  is  error,  we  are  unable  to  review  it.  The 
amount  of  damages  is  a  question  of  fact,  which  we  are  pre- 
cluded from  considering. 

Perceiving  no  material  error  of  law,  the  judgment  of  the 

Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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ACCELERATION. 

Matubity  of  debt. 

1.  By  non-payment  of  installment  of  interest — relief  against  accel- 
eration, in  equity.  See  MORTGAGES  AND  DEEDS  OF  TRUST, 
20,  21,  22. 

AS  TO  BESIDUABY  DEVISEE. 

2.  Where  the  intermediate  taker  refuses  to  comply  with  a  condition 
in  the  will.     See  WILLS,  10,  11. 

% 
ACCOUNTING. 

Between  paetnees.     See  PARTNERSHIP,  7  to  17. 

ACTIONS. 
Collection  op  tax  by  action  of  debt. 

1.  Upon  what  the  right  depends — cumulative  remedy — when  barred. 
The  right  to  recover  a  tax  upon  moneys  and  credits  by  an  action  of  debt, 
depends  upon  the  fact  whether  a  valid  tax  is  delinquent,  and  not  upon 
the  question  of  the  regularity  of  the  steps  to  enforce  its  payment  through 
forfeiture  and  sale  of  property.  The  remedy  in  debt  is  cumulative,  and 
is  only  barred  by  a  prior  judgment  when  it  is  shown  to  have  been  satis- 
fied.    People,  for  use,  etc.  v.  Davis,  272. 

On  peomise  to  pay  debt  to  a  thied  peeson. 

2.  Who  may  sue.  A  promise  by  one,  upon  a  valuable  consideration 
moving  from  another,  to  pay  the  debt  of  that  other  to  a  third  person, 
inures  to  the  benefit  of  such  third  person;  and  his  right  to  maintain  an 
action  upon  it  is  vested  iu  him  by  force  of  the  agreement  itself.  The 
express  assent  of  the  beneficiary  is  not  essential  to  his  right  to  avail  of 
its  benefits.     Bay  v.  Williams,  91. 

Foe  money  had  and  eeceived. 

3.  When  the  action  will  lie.  See  MONEY  HAD  AND  RECEIVED, 
1,  2. 
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ADJOURNMENT. 
Of  circuit  court. 

What  constitutes  a  "vacation"  for  confession  of  judgment.  See 
CONFESSION  OF  JUDGMENT,  1. 

ADMINISTRATION  OF  ESTATES. 
Money  reported  by  executor. 

1.  But  never  received  by  him — as  to  his  liability.  A  guardian  sold 
land  of  his  ward,  and  received  part  payment  in  money,  and  notes  for  the 
balance,  secured  by  mortgage  and  personal  security,  all  of  which  he  left 
in  the  hands  of  his  attorney,  where  they  remained  until  after  his  death. 
The  attorney,  without  authority,  surrendered  the  notes  to  the  maker, 
taking  others  payable  to  himself,  which  he  sold  and  assigned  before  their 
maturity,  appropriating  the  proceeds  to  his  own  use.  He,  as  attorney 
for  the  executor  of  the  guardian's  estate,  procured  the  executor  to  report 
to  the  county  court  his  receipt  of  the  money  and  the  proceeds  of  the 
notes  originally  taken,  and  after  his  own  appointment  as  guardian  of 
the  same  ward,  filed  his  claim  against  the  estate  of  his  predecessor, 
and  obtained  judgment  for  the  amount  reported  as  in  the  hands  of  the 
executor,  and  thereupon  receipted  for  the  same  as  paid  to  him.  The 
executor's  final  account  showed  such  payment  to  the  second  guardian, 
and  was  approved  by  the  court:  Held,  that  the  record  showed  no  liability 
against  the  executor,  and  that  if  parol  evidence  was  admitted  to  charge 
the  estate,  in  opposition  to  what  fce  record  thus  showed,  by  proving  the 
executor  paid  nothing  in  fact  to  such  second  guardian,  it  was  proper  also 
to  show  by  parol  that  the  executor  never  received  any  of  the  money  or 
proceeds  of  the  notes.     Lochenmeyer  et  al.  v.  Fogarty  et  al.  572. 

ADVERSE  POSSESSION. 
As  between  grantor  and  grantee.    See  LIMITATIONS,  3. 
As  between  husband  and  wife.     See  HUSBAND  AND  WIFE,  4. 

AS  BETWEEN  TENANTS  IN  COMMON.      See  LIMITATIONS,  2. 

ADVICE  OF  COUNSEL. 
In  malicious  prosecution. 

As  a  protection  and  defence.  See  MALICIOUS  PROSECUTION, 
2,3,4. 

AGENCY. 
General  agent. 

1.  Scope  and  duration  of  his  powers.  An  agent,  the  principal  being 
absent,  having  full  charge,  management  and  control  of  the  business  of 
the  principal,  must  necessarily  possess  and  exercise  the  same  power  and 
authority  in  the  business  that  his  principal  could,  if  present.  A  general 
agency,  until  revoked,  is  coextensive  in  scope  and  duration  with  the 
business.     German  Fire  Ins.  Co.  v.  Qrunert,  68. 
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2.  Where  a  principal  is  absent,  Lis  general  agent,  having  sole  authority 
to  manage  his  business,  will  necessarily  have  authority  to  bring  suits  to 
collect  debts,  and  insurance  in  case  of  loss  by  fire,  such  power  being 
essential  to  an  efficient  discharge  of  his  duties.  German  Fire  Ins.  Co. 
t.  Grunert,  68. 

3.  Where  a  policy  of  insurance  requires  the  assured,  within  thirty 
days  after  any  loss  by  fire,  to  furnish  proofs  of  the  same,  signed  and 
sworn  to  by  him,  the  proof  of  loss  should  be  so  signed  and  sworn  to, 
unless  there  is  some  legal  excuse.  His  absence  at  the  time  of  the  loss, 
and  failure  to  return  in  time,  is  a  sufficient  legal  excuse,  and  in  such 
case  the  proofs  may  be  signed  and  verified  by  his  agent  having  charge  of 
his  business.     Ibid.  68. 

Batifioation  by  principal. 

4.  Of  unauthorized  acts  of  agent.  The  collection  of  a  small  portion 
of  rents  due  from  a  tenant  under  a  lease,  after  knowledge  of  the  making 
of  an  unauthorized  contract  by  the  lessor's  agent,  is  not  a  ratification  of 
such  contract  for  the  sale  of  the  lands;  nor  is  the  retention  of  the  posses- 
sion of  the  leased  property  obtained  under  such  agent's  contract,  where 
the  lessor  had  the  right  to  declare  a  forfeiture  and  take  forcible  posses- 
sion of  the  demised  premises.     Torrence  v.  Shedd  et  al.  466. 

Escrow. 

5.  Depositary  as  an  agent — delivery  without  conditions  performed. 
See  ESCROW,  1. 

Proof  of  agent's  authority. 

6.  As  to  the  mode.    See  EVIDENCE,  14. 

AMENDMENTS. 
Amending  declaration. 

1.  Increasing  ad  damnum  after  verdict.  There  is  no  error  in  allow- 
ing an  amendment  of  a  declaration  by  increasing  the  ad  damnum  after 
verdict.  Such  an  amendment  relates  to  matter  of  form,  rather  than  sub- 
stance.    Tomlinson  et  al.  v.  Earnshaw  et  al.  311. 

Amendment  of  sheriff's  return. 

2.  Within  what  time.  A  sheriffs  return  of  service  of  a  chancery 
summons  was  allowed  to  be  amended  after  the  lapse  of  sixteen  years, 
upon  satisfactory  evidence,  so  as  to  show  the  fact  of  a  legal  service  as  to 
minors,  there  having  been  no  intervening  adverse  rights  acquired  to  be 
injuriously  affected  thereby,  and  it  was  held  proper.  Spellmeyer  et  al. 
v.  Gaff,  29. 

3.  If,  however,  the  evidence  on  a  motion  for  leave  to  a  sheriff  to 
amend  his  return  to  a  summons  as  to  service  sixteen  years  after  it  was 
made,  leaves  it  doubtful  whether  it  fails  to  show  the  facts  truly,  the 
amendment  may  be  refused.  So,  if  third  persons  have  in  good  faith 
acied  and  acquired  rights  upon  the  return  as  made,  the  amendment 
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should  not  be  made  to  their  prejudice;  but  when  the  rights  of  third  par- 
ties, acquired  iu  good  faith,  do  not  intervene,  and  the  error  in  the  return 
is  beyond  question,  and  the  officer  is  present  and  desirous  of  correcting 
the  return,  mere  lapse  of  time  is  no  bar  to  the  amendment.  Spellmeyer 
ei  al.  v.  Gaff,  29. 

4.  Former  decision.  There  is  nothing  in  the  case  of  0' Conner  v. 
Wilson,  57  111.  226,  to  be  understood  as  inconsistent  with  this  ruling. 
It  was  not  held  in  that  case  that  such  an  amendment  should  not  be  allowed 
after  the  expiration  of  twelve  years, — on  the  contrary,  the  court  there 
expressly  said  a  period  would  not  be  fixed  within  which  such  an  appli- 
cation should  be  made.     Ibid.  29. 

5.  Parol  evidence  in  support  of  application.  Where  the  officer  is 
willing  and  desirous  of  correcting  his  return  to  process,  so  as  to  show  a 
legal  service,  parol  evidence  is  admissible  for  the  purpose  of  showing 
the  propriety  of  amending  his  return.     Ibid.  29. 

Proceedings  under  Drainage  law. 

6.  Amending  assessment  roll  after  separation  of  jury.  See  DRAIN- 
AGE LAW,  8. 

APPEALS  AND  WRITS  OF  ERROR. 
Appeal  from  county  to  circuit  court. 

1.  Dismissal  of  appeal  upon  failure  to  prosecute.  An  executor 
appealed  from  an  order  of  the  county  court  allowing  a  claim  against  the 
estate,  to  the  circuit  court,  but  failed  to  file  any  transcript,  or  to  prosecute 
the  appeal,  for  six  years,  when  the  appellee  paid  the  county  clerk  $2.50, 
(his  fees  for  making  a  transcript,)  and  $6  docket  fee,  and  the  circuit 
court,  on  motion  of  the  appellee,  entered  a  rule  upon  the  party  appealing 
to  pay  the  former  $8.50  "appeal  costs"  within  five  days,  and  on  default 
of  such  payment,  after  notice,  the  court  dismissed  the  appeal:  Held, 
the  action  of  the  court  was  proper.     Meserve  v.  Delaney,  353. 

Transcript  of  record— fees  in  advance. 

2.  A  county  clerk  or  justice  of  the  peace  is  not  bound  to  make  a  tran- 
script of  the  record  in  case  of  an  appeal,  without  being  paid  his  fees,  and 
it  is  the  duty  of  the  party  seeking  the  appeal  to  pay  them.  If  the  officer, 
on  tender  of  his  fees,  refuses  to  make  and  certify  the  transcript,  a  rule 
should  be  taken  on  him  to  do  so.     Ibid.  353. 

Reviewing  facts. 

3.  Appellate  Court  affirming  circuit  court — effect.  The  judgment 
of  the  Appellate  Court  affirming  that  of  the  circuit  court,  in  an  action  on 
a  promissory  note,  conclusively  settles  all  questions  of  controverted  fact 
in  favor  of  the  finding  below.     Hardy  v.  Rapp,  359. 

4.  What  are  considered  questions  of  fact  relative  to  negligence. 
In  an  action  to  recover  for  an  injury  resulting  from  alleged  negligence 
in  the  management  of  a  train  of  cars,  the  questions  presented,  whether 
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any  notice  was  given  of  the  dividing  of  the  freight  train  in  a  particular 
manner,  or  whether  any  warning  was  given  of  a  sudden  movement  of  the 
train,  (the  immediate  cause  of  the  injury,)  or  whether  the  party  thereby 
injured  or  killed  was  at  the  time  using  due  care  for  his  safety,  or  whether 
he  was  a  fellow  servant  with  others  to  whom  the  negligent  acts  were 
attributed,  are  questions  of  fact  not  subject  to  review  on  the  evidence 
in  this  court,  except  so  far  as  they  may  have  a  bearing  upon  the  instruc- 
tions given  or  refused.  Chicago,  Burlington  and  Quincy  Railroad  Co. 
v.  Bell,  360. 

Whether  freehold  involved. 

5.  In  suit  for  enforcement  of  liens  upon  real  estate — and  concern- 
ing redemption,  etc.  Where  the  scope  of  the  litigation  in  divers  bills 
and  cross-bills,  heard  together,  is  the  establishment  of  liens  on  real 
estate,  by  mortgage  or  otherwise,  and  their  enforcement,  the  redemp- 
tion from  such  liens  and  the  resistance  of  such  redemption,  all  on  the 
part  of  creditors,  there  being  no  adverse  claims  of  title  arrayed  against 
each  other  of  the  various  parties,  no  question  of  freehold  is  involved, 
and  a  writ  of  error  to  review  the  proceedings  is  properly  sued  out  of  the 
Appellate  Court  instead  of  the  Supreme  Court.  A  finding  that  the  party 
executing  a  deed  of  trust  on  land  was  at  the  time  the  owner  thereof,  is 
not  a  decision  as  to  the  freehold,  where  there  is  no  claim  of  an  adverse 
title.  Such  finding  amounts  to  no  more  than  that  there  was  a  valid  deed 
of  trust  made.  Chicago  and  Great  Western  Railroad  Land  Co.  et  al. 
v.  Peck  et  al.  408. 

Appeal  from  Appellate  Court. 

6.  Within  what  time  it  must  be  prayed.  An  appeal  from  the  Appel- 
late Court  to  the  Supreme  Court  must  be  prayed  for  within  twenty  days 
from  the  rendition  of  the  judgment  sought  to  be  reviewed, — and  this 
whether  it  is  prayed  for  in  term  time  or  in  vacation.  The  proviso  in 
section  90  of  the  Practice  act,  "that  such  appeal  may  be  prayed  for  at 
any  time  within  twenty  days  after  the  rendition  of  such  judgment,"  is  to 
be  understood  as  mandatory,  as  regards  the  time,  not  merely  directory. 
James  v.  Dexter  et  al.  489. 

7.  Waiver  of  irregularity  in  that  regard.  After  the  Appellate  Court 
has  granted  an  appeal  from  its  judgment,  to  the  Supreme  Court,  twenty- 
two  days  after  the  judgment  was  rendered,  the  fact  that  appellee's  coun- 
sel were  present  in  the  first  named  court  when  the  appeal  bond  was  filed, 
and  made  objection  to  its  wording,  can  not  be  regarded  as  a  waiver  of 
the  right  to  have  the  appeal  dismissed  as  not  having  been  prayed  for  in 
proper  time.  A  motion  in  that  court  to  dismiss  the  appeal  could  not 
have  been  entertained  after  allowing  the  appeal.     Ibid.  489. 

Final  judgment  in  Appellate  Court. 

8.  What  so  regarded — further  proceedings  to  be  had  in  the  trial 
court.     No  appeal  lies  from  an  order  of  the  Appellate  Court  reversing  a 
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Final  judgment  in  Appellate  Court.     Continued. 

decree  in  part  and  affirming  in  part,  unless  the  judgment  of  that  court  is 
such  that  no  further  proceedings  can  be  had  in  the  court  below  except  to 
carry  into  effect  the  mandate  of  the  Appellate  Court.  Ball  v.  Schaffer, 
341. 

9.  So  where  a  decree  in  a  suit  for  dower,  finding  the  yearly  value  of 
the  dower  interest,  and  fixing  the  damages  to  be  paid  for  the  failure  to 
give  dower,  from  the  time  of  the  commencement  of  the  suit,  was  affirmed 
as  to  the  first  part  and  reversed  as  to  the  damages,  and  remanded  to  the 
court  below,  with  directions  to  have  the  damages  assessed  by  a  jury,  it 
was  held,  that  no  appeal  would  lie  from  such  judgment  of  the  Appellate 
Court,  as  a  new  trial  was  to  be  had  in  the  court  below  in  respect  to  the 
damages  fOr  a  refusal  to  assign  dower.     Ibid.  341. 

Trials  by  the  court. 

10.  Saving  questions  of  law.  Where  a  jury  is  waived,  and  a  trial 
had  before  the  court  alone,  and  no  questions  of  law  are  raised  upon  the 
admission  or  exclusion  of  evidence,  and  no  propositions  of  law  are  pre- 
sented to  the  court  to  be  ruled  upon,  the  record  will  present  no  question 
of  law  for  the  consideration  of  this  court.     Hardy  v.  Rapp,  359. 

Presumption. 

11.  In  support  of  judgment  or  decree.  Appellate  tribunals  will  in- 
dulge in  all  reasonable  presumptions  in  favor  of  the  action  of  the  court 
below,  in  order  to  sustain  the  judgment  or  decree  reviewed.  Schmidt 
et  al.  v.  Braley,  48. 

ASSIGNMENT  OF  ERRORS. 
Limitations. 

Within  what  time  errors  may  be  assigned.    See  LIMITATIONS,  1. 

ATTORNEY  AT  LAW. 
Collection  of  debts. 

1.  Revocation  of  authority  by  death  of  client.  The  authority  of  an 
attorney  at  law  to  collect  a  note  placed  in  his  hands  by  a  client,  is  revoked 
by  the  death  of  the  latter.     Lochenmeyer  et  al.  v.  Fogarty  et  al.  572. 

2.  In  what  payment  may  be  received.  In  the  absence  of  special 
authority,  an  attorney  can  receive  payment  of  his  client's  note  only  in 
money.  He  can  not  accept  other  notes  of  the  maker  made  payable  to 
himself,  and  if  he  does,  it  will  be  no  payment,  unless  ratified  by  the 
client.     Ibid.  572. 

BASTARDY. 
Marriage  of  the  mother. 

1.  As  affecting  her  rights  under  the  Bastardy  act.  Under  the  Bas- 
tardy act,  complaint  during  pregnancy,  and  before  delivery  of  the  child, 
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can  only  be  made  by  an  unmarried  woman;  but  after  delivery  while  she 
is  single,  the  subsequent  marriage  of  the  mother  will  not  prevent  her  from 
making  complaint  against  the  reputed  father  of  the  child.  The  People 
ex  rel.  v.  Volksdorf,  292. 

2.  The  true  construction  of  the  statute  is,  that  the  mother  shall  be 
unmarried  at  the  time  the  child  is  born;  and  the  word  "unmarried,"  in 
the  law,  does  not  properly  relate  to  the  time  of  making  the  complaint. 
Ibid.  292. 

Support  of  child. 

3.  Liability  of  one  marrying  the  mother.  The  marriage  of  the 
mother  of  an  illegitimate  child,  after  delivery,  to  one  not  the  father,  can 
not  affect  the  status  of  such  child,  and  the  husband  will  not  be  liable 
for  its  support.     Ibid.  292. 

Inheritance  by  bastard. 

4.  From  whom.     See  DESCENTS,  2. 

BILL  FOR  AN  ACCOUNT. 

Of  its  requisites. 

Stating  items  in  detail.     See  PARTNERSHIP,  7. 

BILL  OF  REVIEW. 
Decree  against  an  infant.    See  JUDGMENTS  AND  DECREES,  1,  2. 

BOARD  OF  EDUCATION  OF  GALESBURG. 
Employment  of  teachers. 

As  to  power  to  employ  teacher  not  having  certificate  of  qualifica- 
tion— who  determine  qualifications  of  teachers.    See  SCHOOLS,  1,  2,  3. 

BONDS.     See  NEGOTIABLE  INSTRUMENTS,  1. 

BREWER  AND  DISTILLER. 
License  fee,  distinguished  from  a  tax. 

Constitutionality  and  validity  of  license  fee  imposed  by  city  or  vil- 
lage.    See  MUNICIPAL  CORPORATIONS,  1,  2. 

BRIDGES  AND  HIGHWAYS. 
In  cities  and  villages. 

Municipal  authority  as  to  their  construction  and  use — exercise  of 
power  by  grant  to  railway  company.  See  MUNICIPAL  CORPORA- 
TIONS, 3,  4. 

BURDEN  OF  PROOF. 
Equitable  assignment. 

Rests  on  party  claiming— evidence  not  sufficient  to  establish.  See 
EVIDENCE,  20. 
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CAHHIEIIS. 

CaKKIEUS    OP   PASSENGERS. 

1.  Through  coupon  tickets  over  distinct  lines  of  railroad — right  of 
passengers  to  be  carried— duty  and  liability  of  the  several  companies. 
Through  tickets  in  the  form  of  coupons,  sold  to  a  passenger  by  one  rail- 
road company,  entitling  him  to  pass  over  successive  connecting  lines 
of  road,  in  the  absence  of  an  express  agreement  create  no  contract  with 
the  company  selling  the  same,  to  carry  him  beyond  the  line  of  its  own 
road,  but  the}7  are  distinct  tickets  for  each  road,  sold  by  the  first  company 
as  agent  for  the  others,  so  far  as  the  passenger  is  concerned.  Pennsyl- 
vania Railroad  Co.  v.  Connell,  295. 

2.  A  person  intending  to  take  passage  by  railroad  from  Omaha  to 
New  York,  purchased  at  the  former  place,  from  the  Wabash,  St.  Louis 
and  Pacific  Railway  Company,  a  through  coupon  ticket,  purporting  to 
give  the  right  of  carriage  from  Omaha  to  New  York  over  the  several 
lines  intermediate  and  connecting  between  those  two  points,  one  of  the 
connecting  lines  being  the  Pennsylvania  railroad.  There  was  printed 
on  the  face  of  the  ticket:  "In  selling  this  ticket  for  passage  over  other 
roads,  this  company  acts  only  as  agent  for  them,  and  assumes  no  respon- 
sibility beyond  its  own  line."  The  coupon  over  the  Pennsylvania  rail- 
road declared,  "Issued  by  the  Wabash,  St.  Louis  and  Pacific  railway,  on 
account  of  the  Pennsylvania  railroad,"  which  the  company  owning  the 
latter  road  refused  to  accept,  and  on  refusal  to  pay  the  regular  fare  de- 
manded, ejected  the  passenger  from  the  train:  Held,  in  a  suit  by  the 
passenger  against  the  latter  company,  that  the  first  named  company  con- 
tracted with  the  passenger  only  as  agent  of  the  defendant  company. 
Ibid.  295 

3.  Where  a  coupon  ticket  has  been  sold  calling  for  passage  over  sev- 
eral distinct  lines  of  railroad,  the  rights  of  the  passenger,  and  the  duty 
and  responsibility  of  the  several  companies  over  whose  roads  the  pas- 
senger is  entitled  to  a  passage,  are  the  same  as  if  he  had  purchased  a 
ticket  at  the  office  of  each  company  constituting  the  through  line.  Ibid. 
295. 

4.  Remedy  of  passenger  wrongfully  put  off  a  train — his  rights  when 
ticket  is  refused,  and  payment  of  fare  demanded.  Where  a  conductor 
of  a  railway  company,  acting  under  instructions  from  his  superior,  refuses 
to  accept  a  ticket  issued  by  another  company  as  agent  of  the  former, 
and  demands  full  fare,  the  passenger,  if  his  ticket  was  isstied  by  author- 
ity, may  pay  the  fare  again,  and  recover  of  the  company  requiring  pay- 
ment the  sum  paid,  as  for  a  breach  of  contract,  or  he  may  refuse  to  pay, 
and  leave  the  train  when  so  ordered  by  the  conductor,  and  sue  and  recover 
of  the  company  all  damages  sustained  in  consequence  of  his  expulsion 
from  the  train;  but  if  he  refuses  to  leave,  he  can  not  recover  for  the 
force  used  by  the  conductor  in  putting  him  off,  when  no  more  force  is 
used  than  necessary,  and  the  expulsion  is  not  wanton  or  willful.  Ibid. 
295. 
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CARRIERS.     Continued. 

MEASURE  OF  DAMAGES. 

5.  In  suit  to  recover  damages  for  expulsion  of  a  passenger  from  a 
train.     See  MEASURE  OF  DAMAGES,  3. 

CHAMPERTY. 

Constituent  elements,  etc. 

1.  There  are  two  essential  elements  in  every  champertous  agreement, 
— that  is,  first,  there  must  be  an  undertaking  by  one  person  to  defray  the 
expenses,  in  whole  or  in  part,  of  another's  suit;  and  second,  an  agree- 
ment or  promise  on  the  part  of  the  latter  to  divide  with  the  former  the 
proceeds  of  the  litigation  in  the  event  it  proves  successful.  Torrence  v. 
Shedd  et  al.  4G6. 

2.  The  particular  case.  In  a  case  of  an  absolute  sale  and  transfer  of 
an  undivided  interest  which  the  grantor  has  or  may  afterward  acquire  in 
land  in  the  adverse  possession  of  others,  the  grantor  having  no  suits 
pending  to  recover  his  interest  or  any  part  of  it,  under  an  agreement  that 
the  grantee  shall  institute  legal  proceedings  in  his  own  name  and  at  his 
own  expense,  for  the  purpose  of  recovering  and  establishing  the  title  of 
the  grantor  so  conveyed,  no  part  of  which  is  to  be  divided  between 
them,  but  by  which  agreement  the  grantee  is  to  pay  a  given  price  per 
acre  of  the  land  recovered,  and  nothing  if  the  litigation  proves  unsuc- 
cessful, it  was  held,  that  both  the  essential  elements  to  a  champertous 
agreement  were  wanting,  and  that  the  transaction  was  not  void  for  cham- 
perty.    Ibid.  466. 

3.  A  party  owning  an  interest  in  land  held  »nd  claimed  adversely, 
may  sell  the  same  for  a  consideration  to  be  paid  upon  a  contingency,  as, 
upon  a  recovery  of  the  land  by  the  grantee.  The  owner  may  convey  his 
interest  in  land  even  without  any  compensation,  present  or  prospective, 
and  he  may  contract  to  receive  nothing  in  case  his  interest  can  not  be 
legally  established  so  that  the  purchaser  may  recover  the  same.    Ibid.  466. 

Between  whom  question  arises. 

4.  If  a  conveyance  of  an  undivided  interest  in  land  in  the  adverse 
possession  of  others  is  made  under  a  champertous  agreement,  the  adverse 
claimants  can  not  avail  of  the  champerty  as  a  defence  to  a  proceeding  by 
the  grantee  for  a  partition.  The  question  of  champerty  can  not  properly 
arise  except  in  a  controversy  between  the  parties  to  the  alleged  champer- 
tous agreement,  or  their  privies.     Ibid.  466. 

CHANCERY. 

Sjx'il.W    ASIDE  INTERLOCUTORY   ORDER. 

1.  And  leave  to  file  new  answer.  A  motion  by  a  defendant  in  a  bill, 
to  set  aside  an  interlocutory  decree  and  for  leave  to  file  a  new  answer,  is 
addressed  to  the  sound  discretion  of  the  court,  with  which  this  court  will 
not  interfere,  unless  it  can  see  that  such  discretion  has  been  abused. 
Schmidt  et  al.  v.  Braley,  48. 
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CHANCEEY.     Continued. 
Filing  new  answer. 

2.  The  proper  practice  in  a  case  where  a  defendant  desires  to  file  a 
new  answer  to  the  bill,  is  to  prepare  the  answer  and  submit  it  to  the 
court  with  the  motion  for  leave  to  file  it.  If  the  proposed  new  answer  is 
frivolous,  impertinent  or  scandalous,  the  court  should  not  allow  it  to  be 
filed.     Schmidt  et  al.  v.  Braley,  48. 

Cross-bill. 

3.  Whether  necessary — in  setting  up  a  judgment  against  a  fore- 
closure. Where  a  judgment  creditor,  in  answer  to  bills  to  foreclose  deeds 
of  trust,  sets  up  his  rights  under  his  judgment,  showing  its  date  and 
amount,  and  the  return  of  an  execution  unsatisfied,  this  will  be  sufficient 
to  enable  the  court  to  protect  his  rights  without  his  filing  a  cross-bill. 
Chicago  and  Great  Western  Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

4.  Whether  germane  to  original  bill.  Where  a  plaintiff,  after  having 
obtained  a  decree  against  an  infant  owner  of  land  establishing  a  resulting 
trust  as  to  two-thirds  of  the  land,  and  investing  him  with  the  legal  title, 
filed  his  bill  for  a  partition  of  the  premises,  and  the  infant,  after  answer- 
ing, filed  a  cross-bill  to  impeach  and  set  aside  the  decree  under  which 
the  plaintiff  derived  title,  on  the  ground  of  error  in  the  proceedings,  it 
was  held,  that  such  cross-bill  was  properly  filed,  and  that  it  was  error  to 
dismiss  the  same  as  not  being  germane  to  the  original  bill.  Lloyd  v. 
Kirkwood  et  al.  329. 

Removing  cloud  upon  title. 

5.  Sale  under  satisfied  judgment — as  against  purchaser  under  prior 
incumbrance.  Where  a  judgment  has  been  fully  satisfied,  and  after- 
wards assigned,  and  the  assignee  had  knowledge  of  the  fact  that  the 
judgment  had  been  paid  when  he  took  the  assignment,  and  also  had 
actual  notice  of  a  prior  unrecorded  trust  deed,  his  deed  to  the  property 
thus  incumbered,  derived  under  a  levy  and  sale  under  execution  issued 
on  the  judgment,  will  be  set  aside  in  equity  as  a  cloud  on  the  title  of  a 
purchaser  derived  through  a  foreclosure  of  the  trust  deed.  Crawford 
v.  Chicago,  Burlington  and  Quincy  Railroad  Co.  314. 

Setting  aside  deed. 

6.  Procured  by  undue  influence — proof  required — conveyance  pre- 
eumptively  void.  Where  a  person  enfeebled  in  mind  by  disease  or  old 
age,  is  so  placed  as  to  be  likely  to  be  subjected  to  the  influence  of  another, 
and  makes  a  voluntary  disposition  of  property  in  favor  of  that  person, 
the  courts  will  require  proof  of  the  fact  that  the  donor  understood  the 
nature  of  the  act,  and  that  it  was  not  done  through  the  influence  of  the 
donee.    Such  a  conveyance  is  presumptively  void.    Sands  v.  Sands,  225. 

Mistake  op  law. 

7.  When  relieved  against.  Although  the  rule  is,  that  a  court  of  equity 
will  not  ordinarily  relieve  a  party  against  a  mistake  as  to  the  law,  still, 
where  such  mistake  is  induced  by  a  party  taking  advantage  of  it,  and  the 
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relations  are  such  that  the  party  deceived  is  dependent  upon  the  party 
deceiving,  or  is  otherwise  peculiarly  under  his  influence,  a  court  of  equity 
will  interfere,  and  protect  against  any  advantage  thus  obtained.  Sands 
v.  Sands,  225. 

8.  In  this  case,  a  favorite  son,  taking  advantage  of  his  mother's  affec- 
tion, induced  her  to  make  a  conveyance  of  all  her  estate  to  him,  upon  the 
assurance  of  the  son  that  the  deed  was  in  the  nature  of  a  will,  and  would 
not  take  effect  in  her  lifetime.  The  mother  was,  at  the  time,  of  the  age 
of  seventy-three  years,  and  greatly  weakened  in  body  and  mind  from 
disease  and  sickness,  so  as  to  be  incapable  of  transacting  business,  and 
the  proof  showed  the  deed  was  not  intended  by  her  to  have  effect  before 
her  death,  but  was  handed  to  the  son  to  be  placed  with  her  papers,  and 
upon  her  recovery  she  destroyed  the  deed.  It  was  held,  that  the  trial 
court  erred  in  decreeing  that  the  mother  execute  another  deed  in  place 
of  the  one  she  had  destroyed,  aad  in  dismissing  her  cross-bill  to  have 
the  conveyance  made  set  aside.    Ibid.  225.   ' 

Specific  .performance. 

9.  Based  on  the  existence  of  a  contract.  Specific  performance,  as 
an  equitable  remedy,  is  based  upon  the  existence  of  a  contract  between 
the  parties  to  the  suit,  or  between  those  through  whom  they  claim;  and 
when  it  was  settled  by  a  prior  action  at  law  that  no  such  contract  or 
promise  was  ever  made,  and  that  the  acts  done  and  claimed  as  in  per- 
formance, were  under  a  mere  parol  license,  no  specific  performance  can 
be  decreed.  St.  Louis  National  Stock  Yards  v.  Wiggins  Ferry  Co. 
384. 

10.  In  case  of  repudiation  of  contract.  It  is  only  when  the  evi- 
dence is  clear  and  precise,  that  a  court  of  equity  will  decree  a  specific 
performance;  and  when  a  party  has  repudiated  a  contract  by  denying 
the  other  party  his  rights  under  the  same,  he  can  not  enforce  its  specific 
performance.     Sands  v.  Sands,  225. 

11.  By  vendor  against  purchaser — of  the  matter  of  possession  of 
the  premises  sold — as  affecting  the  right  of  the  vendor  to  a  specific 
performance.  At  the  time  a  contract  for  the  sale  of  a  mill  and  mill  prop- 
erty was  made,  the  same  was  in  the  possession  of  a  tenant  of  the  vendor, 
who  was  entitled  to  three  months'  notice  to  surrender  such  possession. 
Notice  was  given  him  so  that  he  would  have  to  give  possession  on  the 
day  the  parties  were  to  perform  the  contract  of  sale  and  purchase,  and  he 
was  willing  to  give  possession  at  the  appointed  time,  but  was  assured  by 
the  purchaser  that  he  need  not  do  so  on  his  account.  The  vendor  ten- 
dered a  deed  for  the  property,  and  offered  to  give  possession,  which  was 
refused:  Held,  on  bill  for  specific  performance,  that  so  far  as  delivery 
of  possession  of  the  real  property  was  concerned,  the  purchaser  was  in 
no  position  to  make  any  just  complaint.  Towner  et  al.  v.  Tlckner  et  al. 
217. 
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12.  Trifling  deficiencies — as,  a  water  wheel  of  a  mill  out  of  repair — 
as  an  excuse  for  purchaser  not  performing.  A  purchaser  of  mill  prop- 
erty, etc.,  refused  to  perform  his  contract  on  the  ground  that  a  water 
wheel  was  out  of  repair,  or  was  not  in  as  good  a  condition  as  it  was  repre- 
sented. The  defect  could  have  been  made  good  at  a  very  small  expense, 
and  the  attention  of  the  vendor  was  not  called  to  the  defect  so  as  to 
enable  him  to  make  the  needed  repairs:  Held,  that  such  trifling  defect 
was  no  bar  to  a  bill  for  specific  performance,  in  which  compensation 
was  allowable  for  such  defects.     Towner  et  ah  v.  Tickner  et  al.  217. 

13.  Want  of  title  in  vendor  as  to  some  of  the  machinery  connected 
with  mill  property  sold — duty  of  purchaser  to  notify  vendor — compen- 
sation, not  forfeiture.  The  owner  of  a  mill  and  machinery  therein,  then 
in  the  possession  of  a  tenant,  made  a  written  agreement  for  the  sale  of 
the  mill  property,  with  a  water  power  appurtenant  thereto,  and  the  ma- 
chinery used  in  and  about  the  mill,  described  in  a  written  memorandum 
thereof, — deed  for  the  real  estate,  and  bill  of  sale  of  the  movable  ma- 
chinery, to  be  given,  with  possession,  by  a  day  named.  It  turned  out 
that  the  tenant  claimed  some  of  such  machinery  and  the  right  to  remove 
the  same,  but  the  vendor  did  not  learn  of  such  claim  until  on  the  hear- 
ing on  bill  for  specific  performance,  he  having  previously  tendered  the 
purchaser  the  deed  and  bill  of  sale,  when  the  latter  refused  to  complete 
the  contract,  without  pointing  out  to  the  former  the  articles  claimed  by 
the  tenant:  Held,  that  such  claim  of  the  tenant  furnished  no  bar  to  a  bill 
for  specific  performance,  the  vendor  being  guilty  of  no  fraud,  and  willing 
to  supply  such  articles  as  the  tenant  claimed,  if  he  had  been  notified  of 
the  claim.  In  such  case,  compensation  should  be  made  for  the  articles 
in  fact  not  owned  by  the  vendor  at  the  time  of  the  sale.     Ibid.  217. 

14.  Compensation  for  deficiency  in  subject  matter  of  sale.  Where 
a  purchaser  gets  substantially  all  for  which  he  contracted,  he  will  not  be 
permitted,  in  equity,  to  refuse  to  perform  the  contract  on  account  of  a 
slight  deficiency,  when  full  compensation  can  be  made  in  money,  and 
when  the  deficiency  is  occasioned  by  no  bad  faith  on  the  part  of  the 
vendor.     Ibid.  217. 

15.  Where  a  part  of  the  movable  machinery  sold  was  on  land  of 
another.  The  purchaser  of  a  mill  and  mill  property,  including  movable 
machinery  and  apparatus  used  in  connection  with  the  mill,  will  not,  in  a 
court  of  equity,  be  justified  in  refusing  to  perform  his  contract  on  the 
ground  that  a  platform  and  a  "lean-to,"  so  called,  connected  with  the 
mill,  is  on  the  land  of  an  adjoining  owner,  who  makes  no  claim  thereto; 
nor  will  the  fact  that  a  tenant  occupies  a  small  space  of  the  ground  as  a 
carpenter  shop,  which  in  no  way  affects  the  profitable  use  of  the  mill, 
especially  when  it  appears  the  occupant  has  no  valid  claim  to  hold  for 
any  definite  time,  furnish  any  excuse  for  repudiating  the  contract  of  sale. 
Ibid.  217. 
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16.  To  compel  the  assignment  of  a  lease,  where  the  consent  of  the 
lessor  is  a  prerequisite  to  the  right.  A  court  of  equity  will  not  decree 
the  specific  performance  of  a  contract  to  assign  a  lease  for  a  term  of  years, 
■where  the  lease  requires  the  lessor  to  erect  a  building  on  the  premises  of 
not  less  value  than  a  given  sum,  and  prohibits  its  assignment  except  by 
the  written  consent  of  the  lessor,  where  the  lessor  has  failed  to  give  such 
assent,  and  has  put  it  out  of  his  power  to  do  so  by  accepting  a  surrender 
of  the  lease  and  the  execution  of  a  new  one  to  other  parties.  Hurlbut 
t.  Kantzler  et  al.  482. 

17.  Whether  damages  will  be  given  in  lieu  of  a  specific  perform- 
ance— and  whether  a  trust  arises.  Where  the  right  of  a  lessee  to  assign 
the  lease  or  transfer  his  leasehold  interest  is  expressly  made  to  depend 
upon  the  written  consent  of  the  lessor,  a  person  who  contracts  with  the 
lessee  for  such  assignment  with  full  knowledge  of  the  inability  of  the 
latter  to  perform  his  agreement  without  such  consent,  and  having  no  legal 
or  equitable  right  to  enforce  such  consent,  will  have  no  right,  in  a  court 
of  equity,  to  have  damages  in  lieu  of  a  specific  performance,  or  to  have 
other  parties  acquiring  a  new  lease  from  the  lessor,  declared  trustees 
holding  for  him.     Ibid.  482. 

Consolidation  of  causes. 

18.  Several  causes  heard  together — of  their  disposition — omission 
to  dispose  of  all.  Where  several  bills  in  chancery  for  the  enforcement 
of  conflicting  claims  and  liens  were  heard  together,  under  an  agreement 
of  all  parties  to  the  several  suits,  no  decree  was  made  as  to  one  of  the 
bills  which  simply  sought  to  have  a  receiver  appointed,  which  was  done, 
and  which  bill  might  properly  have  been  dismissed,  it  was  held,  that  this 
omission  to  finally  dispose  of  that  suit  was  no  ground  for  reversing  the 
decrees  in  the  several  other  cases,  and  was  a  mere  oversight.  Chicago 
and  Great  Western  Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

19.  In  the  same  proceeding,  in  the  suit  in  which  the  receiver  was 
appointed,  a  foreclosure  was  decreed  without  requiring  the  receiver  to 
report,  and  from  that  ascertain  whether  he  had  any,  and  if  so,  how  mucli, 
funds  in  his  hands.  This  was  not  asked  of  the  court,  and  the  causes 
were  all  submitted  for  decision  upon  the  proofs:  Held,  that  the  plain- 
tiff in  error  could  not  be  heard  to  make  the  objection  in  this  court  of  the 
absence  of  evidence  of  what  the  receiver  had  done.     Ibid.  408. 

Reference  to  master. 

20.  Whether  necessary.  Where  there  are  no  complicated  accounts 
to  be  settled  in  a  suit  for  the  adjustment  of  liens,  etc.,  but  the  amounts 
due  the  parties,  respectively,  rest  in  computation  only,  after  their  rights 
are  determined,  there  will  be  no  error  in  not  making  a  reference  to  a 
master  to  report  the  amounts  due  the  several  parties  in  interest.   Ibid.  408. 

21.  Referring  case  back  as  to  items  overlooked.  On  bill  for  the 
settlement  of  partnership  affairs,  and  for  an  account  involving  a  large 
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CHANCERY.     Reference  to  master.     Continued. 

amount  and  a  multitude  of  items,  with  many  complications,  where  an 
item  lias  been  overlooked  by  the  master  in  chancery  and  counsel  in 
taking  evidence,  and  the  decree  has  to  be  reversed  on  other  grounds, 
making  a  further  reference  to  the  master  necessary,  it  was  held  proper 
to  allow  the  parties,  on  such  second  reference,  to  introduce  evidence  as 
to  such  item.     McCall  et  al.  v.  Moss  et  al.  493. 

Marshaling  assets. 

22.  In  case  of  a  lien  on  two  funds  by  a  creditor — subsequent  pur- 
chasers—sale in  inverse  order  of  alienation.  See  MORTGAGES  AND 
DEEDS  OF  TEUST,  12  to  17.  * 

Setting  aside  tax  title. 

23.  Time  to  object — that  decree  was  not  upon  terms.  See  PRAC- 
TICE, 2. 

Bell  to  redeem. 

24.  Widow  of  mortgagor  paying  the  debt  and  receiving  the  title — 
hold  as  trustee  for  the  heirs — bill  to  redeem  by  the  heirs.  See  TRUSTS 
AND  TRUSTEES,  1. 

Insolvent  corporation. 

25.  Unpaid  subscriptions — remedy  of  creditors.  See  CORPORA- 
TIONS, 7,  8. 

Title  to  land. 

26.  Surrender  by  husband  and  destruction  of  unrecorded  deed — 
conveyance  to  wife — her  equitable  title  protected.  See  CONVEY- 
ANCES, 4. 

CHARITABLE  USES. 
Devise  for  charitable  use.     See  WILLS,  13  to  17. 

CLOUD  UPON  TITLE.     See  CHANCERY,  5. 

COLOR  OF  TITLE.     See  LIMITATIONS,  5,  6,  7. 

CONDEMNATION.     See  EMINENT  DOMAIN,  2. 

CONFESSION  OF  JUDGMENT. 
In  vacation. 

1.  What  is  a  "vacation"  Where  a  circuit  court  adjourned  over  for 
thirty-two  days,  it  was  held  that  the  period  intervening  in  which  the 
court  did  not  sit  and  transact  business  was  to  be  regarded  as  vacation, 
within  the  meaning  of  that  word  in  section  66  of  the  Practice  act,  author- 
izing judgments  by  confession  in  vacation.  But  the  word  is  not  to  be 
understood  as  embracing  all  the  time  the  court  is  not  actually  in  session, 
or  as  embracing  the  time  of  an  adjournment  from  day  to  day.  Conkling 
v.  Ridgely  &  Co.  36. 
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CONFESSION  OF  JUDGMENT.     In  vacation.     Continued. 

2.  Entry  of  judgment — by  whom  made.  The  judge  of  a  circuit  court 
has  no  power  to  make  an  order  for  the  entry  of  a  judgment  by  confes- 
sion in  vacation.  Nor  does  the  statute  authorizing  judgments  to  be  con- 
fessed in  vacation,  in  terms  authorize  the  clerk  of  the  court  to  enter 
them  upon  the  record,  but  by  necessary  implication  it  confers  the  power. 
Conkling  v.  Ridgely  &  Co.  36. 

3.  By  the  clerk— character  of  the  act.  The  entry  of  a  judgment  by 
confession  in  vacation,  by  the  clerk  of  the  court,  is  not  a  judicial  act, 
though  the  statute  gives  such  judgment  the  same  force  and  effect  as 
judgments  entered  in  term  time.    Ibid.  36. 

CONFLICT  OF  LAWS. 

LAW   OF  DESCENTS. 

Bastards— from  whom  take  by  inheritance — by  what  laws  the  inher- 
itance governed.     See  DESCENTS,  1,  2. 

CONSIDERATION. 
Settlement  by  husband  upon  the  wife. 

1.  Marriage,  a  sufficient  consideration.  See  HUSBAND  AND 
WIFE,  2. 

Puechaser  from  mortgagor. 

2.  Assuming  mortgage  debt.  See  MOETGAGES  AND  DEEDS  OF 
TRUST,  2. 

CONSOLIDATION  OF  CAUSES.     See  PBACTICE  IN  THE  SUPREME 
COURT,  5;  CHANCERY,  18,  19. 

CONSTITUTIONAL  LAW. 
Incidental  powers. 

1.  As  accompanying  the  principal  grant,  to  make  it  effective.  An 
express  grant  of  power  to  the  legislature  by  the  organic  law,  to  do  a 
certain  thing,  without  any  words  of  limitation  or  restriction,  carries  with 
it  all  necessary  and  proper  means  to  make  the  power  effectual,  and  the 
legislature,  in  such  case,  is  the  sole  judge  of  the  means  to  be  employed 
to  promote  the  end  designed.     Huston  et  al.  v.  Clark  et  al.  344. 

Drainage. 

2.  Constitutional  amendment  of  1878 — section  13,  article  4.  The 
legislature  is  given  power  "to  provide  for  the  organization  of  drainage 
districts,  and  vest  the  corporate  authorities  thereof  with  power  to  con- 
struct, *  *  *  by  special  assessments  upon  property  benefited  thereby. * 
In  this  there  is  no  limitation  upon  the  legislature  as  to  the  mode  of 
forming  such  districts,  or  as  to  the  agencies  to  be  used  in  their  creation. 
Ibid.  344.     See  DRAINAGE  LAW,  1. 
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CONSTITUTIONAL  LAW.     Continued. 
Constitutionality  of  Drainage  act  of  1879. 

3.  By  whom  the  taxing  power  is  permitted  to  be  exercised.  The 
Drainage  act  of  May  29,  1879,  is  not  unconstitutional,  as  an  attempt 
to  confer  the  power  of  taxation  upon  the  judiciary.  Huston  et  al.  v. 
Clark  et  al.  344.     See  DRAINAGE  LAW,  2,  3. 

4.  Making  organization  of  corporation  depend  on  a  finding  of  facts 
by  a  court.  The  mere  fact  that  the  county  court  is  required  to  find  cer- 
tain essential  facts  preliminary  to  the  formation  of  a  corporate  body, 
does  not  make  that  body,  when  formed,  the  creature  of  the  court.  In 
such  case  the  court,  in  declaring  the  corporation  organized  on  finding 
the  necessary  facts,  only  declares  the  law  which  attaches  upon  such  find- 
ing, and  which  becomes  operative  only  when  the  proper  precedent  steps 
have  been  taken.     Ibid.  344. 

Legislative  power. 

5.  Retrospective  legislation — as  affecting  vested  rights,  remedies, 
and  modes  of  procedure.  It  is  not  competent  for  the  legislature  to 
pass  an  ex  post  facto  law,  or  a  law  impairing  the  obligation  of  a  contract; 
nor  can  it  deprive  a  citizen  of  his  property  or  other  vested  right  by  mere 
legislative  act.     Dobbins  et  al.  v.  First  National  Bank  of  Peoria,  553. 

6.  There  is  no  such  thing,  however,  as  a  vested  right  in  a  public  law, 
which  is  not  in  the  nature  of  a  grant,  and  the  legislature  may  repeal  all 
laws  which  are  not  in  the  nature  of  contracts  or  private  grants.  But  the 
repeal  of  a  law  will  not  be  permitted  in  any  case  to  affect  or  impair  rights 
which  have  been  acquired  under  it.     Ibid.  553. 

7.  While  a  new  statute  adopted  as  a  substitute  for  a  prior  one,  can 
have  no  retrospective  operation,  so  far  as  vested  rights  acquired  under 
the  former  law  are  concerned,  yet  statutes  which  do  not  affect  vested 
rights  may  be  given  a  retrospective  operation,  and  when  such  intent  is 
clear,  it  is  the  duty  of  courts  to  give  them  effect  accordingly.    Ibid.  553. 

Municipal  aid— separate  articles. 

8.  Municipal  aid  to  railroad  or  private  corporations — time  of  taking 
effect.  The  separate  article  of  the  constitution  of  1870  which  forbids 
a  municipal  corporation  from  making  a  subscription  or  donation  to  a 
railroad  or  private  corporation,  having  been  submitted,  with  other  sepa- 
rate articles,  to  a  vote  of  the  people,  and  adopted  with  the  main  body  of 
the  constitution,  became  a  part  of  the  organic  law  of  the  State  from  and 
after  July  2,  1870,  and  a  constituent  part  of  the  same  eo  instanti.  Wade 
v.  Town  of  La  Moille,  79. 

Corporate  existence  of  railway  company. 

9.  Of  an  organization  prior  to  the  constitution  of  1870 — whether 
sufficient  to  meet  the  requirements  of  that  instrument.  See  RAIL- 
ROADS, 2. 

Municipal  bonds  in  aid  of  railroad. 

10.  Constitutional  prohibition.     See  MUNICIPAL  BONDS.  L 


INDEX.  G85 


CONSTITUTIONAL  LAW.     Continued. 

License  fee,  as  distinguished  from  a  tax. 

11.  Constitutionality  of  license  fee  imposed  by  ordinance  of  a  city 
or  village  pursuant  to  article  5,  chapter  24,  section  1,  subdivision  91, 
Rev.  Stat.  1874,  upon  the  avocations  of  brewers  and  distillers.  See 
MUNICIPAL  CORPORATIONS,  1,  2. 

CONTESTED  ELECTIONS. 
Town  collector. 

Time  of  taking  and  filing  official  oath  and  bond.    See  OFFICERS,  1. 

CONTRACTS. 
Divisibility  of  conteact. 

1.  As  to  its  separate  elements.  "Where  a  party  executed  a  contract 
for  the  sale  of  lots  at  $400  per  front  foot,  to  be  paid  by  a  given  time, 
which  was  expressed  not  to  cover  or  transfer  any  buildings  upon  the  lots 
not  owned  by  the  vendor,  and  further  provided  that  the  purchaser  was 
to  pay  the  vendor  the  appraised  value  of  all  buildings  owned  by  him 
situated  on  the  premises,  the  mode  of  appraisal  and  the  time  of  payment 
for  the  buildings  not  being  fixed,  it  was  held,  that  the  contract  embraced 
two  separate  and  distinct  subjects, — the  one  relating  to  the  sale  of  the 
lots,  and  the  other  to  a  sale  of  the  buildings  on  a  part  of  the  lots, — and 
that  a  performance  as  to  one  of  the  subjects  did  not  supersede  the  agree- 
ment as  to  the  other.     Laflin  v.  Howe,  253. 

2.  Where  a  party,  after  the  execution  of  a  contract  for  the  sale  of  real 
estate,  makes  and  delivers  a  conveyance,  in  pursuance  of  the  agreement, 
embracing  the  entire  subject  matter  thereof,  the  original  contract  is  ex- 
tinguished, or  merged  in  the  conveyance,  and  no  action  will  lie  on  such 
original  contract  against  the  vendor;  but  when  the  contract  is  not  only 
for  the  sale  and  conveyance  of  the  land  at  a  given  price,  but  also  for 
the  sale  of  buildings  thereon,  the  price  of  which  is  left  open  for  future 
adjustment  by  appraisement,  a  conveyance  of  the  real  estate  will  not 
operate  as  a  merger  or  extinguishment  of  the  contract  as  to  the  buildings, 
and  in  an  action  to  recover  for  the  sum  paid  for  one  of  the  buildings  to 
which  the  vendor  had  no  title,  the  original  contract  was  admissible  in 
evidence  in  favor  of  the  purchaser.     Ibid.  253. 

3.  An  executory  agreement,  verbal  or  written,  for  the  performance  of 
distinct  and  separate  provisions,  is  not  merged  or  superseded  by  a  sub- 
sequent deed  in  execution  of  a  part,  only,  of  such  provisions.  In  such 
case  the  prior  contract  is  superseded  only  as  to  such  of  its  provisions  as 
are  covered  by  the  conveyance  made  pursuant  to  its  terms,  and  remains 
in  full  force  as  to  all  other  provisions.     Ibid.  253. 

Association  of  railroad  companies. 

4.  Contract  by  one  company,  whether  binding  on  all.  Where  a 
combination  or  association  of  three  or  four  different  railroad  companies 


6SG  INDEX. 


CONTRACTS.  Association  of  railroad  companies.  Continued. 
is  formed  for  the  transportation  of  freight  and  the  transaction  of  the 
business  of  a  common  carrier,  which  is  conducted  by  the  general  man- 
agers of  each  of  the  component  companies,  as  in  the  case  of  a  partner- 
ship, so  long  as  one  of  the  companies  acts  within  the  general  scope  of 
its  powers  in  making  contracts  or  performing  other  acts  on  behalf  of  the 
association,  the  association  itself  will  be  bound,  although  the  particular 
company  acting  for  it  has  exceeded  its  authority,  as  tested  by  its  laws  or 
articles  of  association.  Erie  and  Pacific  Despatch  v.  Cecil  et  al.  180. 
Rebate  in  freight  contract. 

5.  Of  its  validity.  A  contract  of  a  railway  company  or  association 
of  such  companies,  made  by  its  usual  agents,  with  a  shipper,  to  ship  and 
carry  a  large  quantity  of  grain  at  a  reduced  rate,  which  is  five  cents  on 
the  hundred  pounds  less  than  the  customary  rates,  but  that  the  same 
should  be  billed  at  the  regular  rates  then  current  and  the  freight  paid  at 
the  latter  rates,  the  difference  in  the  two  rates  to  be  forthwith  paid  back 
to  the  shipper,  is  valid  and  binding  on  the  company  or  companies  making 
the  same.     Ibid.  180. 

Champertous  agreement. 

6.  What  are  the  essential  elements — between  whom  the  question  of 
champerty  may  arise.     See  CHAMPERTY,  1  to  4. 

Partnership. 

7.  Contract  of  partnership.     See  PARTNERSHIP,  1. 
Contract  of  sale. 

8.  Of  one  partner's  interest  in  partnership.     See  same  title,  5,  6. 

CONVEYANCES. 
When  deed  wild  take  effect. 

1.  Grantor's  control  over  it  until  it  takes  effect.  A  mother  was  in- 
duced by  her  son,  while  she  was  in  a  feeble  state  of  mind,  to  execute  a 
deed  to  him  for  her  land,  including  her  homestead,  under  the  assurance 
and  belief  that  it  would  not  take  effect  until  recorded,  and  the  grantee 
agreed  not  to  procure  the  same  to  be  recorded  during  the  life  of  the 
grantor:  Held,  the  deed  would  not  take  effect  as  to  the  grantee,  and 
the  grantor  might  destroy  the  same  at  pleasure.     Sands  v.  Sands,  225. 

Construction  of  deed. 

2.  In  connection  with  a  contemporaneous  contract — intention  of 
parties.  Where  a  deed  for  land  is  given,  and  at  the  same  time  a  written 
contract  between  the  parties,  grantor  and  grantee,  is  entered  into  relating 
to  the  same  subject  matter,  and  providing  for  the  consideration  to  be  paid, 
and  upon  what  contingency,  they  will  be  treated,  in  arriving  at  the  inten- 
tions of  the  parties,  as  but  parts  of  the  same  transaction,  and  receive  the 
same  construction  as  if  their  several  provisions  were  embodied  in  one  and 
the  same  instrument.     Torrence  v.  Shedd  et  al.  466. 
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AS    TO    AFTER   ACQUIRED    TITLE. 

3.  A  deed  construed  in  that  regard.  A  quitclaim  deed  contained 
the  following  language,  in  substance:  That  the  grantee  "has  remised, 
released,  etc.,  and  by  these  presents  does  remise,  release,  alien,  confirm, 
convey  and  forever  quitclaim,  all  title  which  said  party  of  the  first  part 
has  in  and  to  the  following  described  lot,  etc.,  situate,  etc.,  to- wit,  in 
such  manner  as  he  may  and  to  the  extent  that  he  has  heretofore  acquired 
title  thereto,  the  north  quarter  of,"  etc.:  Held,  that  such  deed  passed 
only  the  grantor's  interest  in  the  land  at  the  time  of  its  delivery,  and  not 
any  further  interest  he  might  thereafter  acquire.  The  words,  "in  such 
manner  as  he  may,"  had  reference  to  the  grantor's  power  to  convey,  or 
his  authority  to  convey,  and  did  not  indicate  an  intention  that  his  deed 
should  become  operative  and  effective  as  to  any  additional  interest  in 
the  land  he  might  afterward  acquire.     Torrence  v.  Shedd  et  al.  466. 

Divesting  op  legal  title. 

4.  Surrender  and  destruction  of  unrecorded  deed — conveyance  to 
another — equity  of  second  grantee.  A  husband,  after  having  received 
a  deed  for  a  lot  from  his  wife's  parents,  surrendered  the  deed  to  them 
for  the  purpose  of  having  them  convey  the  lot  to  his  wife,  and  his  deed 
was  destroyed,  it  having  never  been  recorded,  and  a  new  one  made  to 
his  wife,  in  which  he  acquiesced  for  seventeen  years  before  suing  for  a 
deed:  Held,  that  the  surrender  of  his  deed  by  the  husband,  and  the 
making  of  one  to  his  wife,  did  not  divest  his  legal  title,  but  passed  an 
equitable  title  to  his  wife,  which  a  court  of  equity  would  protect.  San- 
ford  et  al.  x.  Finkle,  146. 

Description  of  land. 

5.  As,  all  the  lands  owned  by  the  grantor  in  a  particular  county  or 
State.     See  DESCRIPTION,  5. 

CORPORATIONS. 
Individual  liability  op  officer. 

1.  For  injury  done  by  his  order.  If  an  officer  of  a  private  corpora- 
tion performs  an  illegal  act,  or  such  act  is  performed  by  his  orders  where 
he  has  authority  to  control  the  servant  doing  the  act,  and  such  illegal  act . 
results  in  injury  to  another,  the  officer  directing  the  act  will  be  individ- 
ually liable  in  damages  to  the  injured  person;  nor  will  he  be  exonerated 
from  such  liability  from  the  fact  that  the  corporation  may  also  be  liable. 
Peck  v.  Cooper,  192. 

2.  Excluding  colored  persons  from  public  conveyances.  Where  the 
president  of  an  omnibus  line,  an  incorporated  company,  promulgated  an 
order  to  its  drivers  to  exclude  all  colored  persons  from  riding  in  their 
conveyances,  and  in  pursuance  of  such  order  a  driver  ejected  the  plain- 
tiff, who  was  a  colored  person,  from  his  omnibus,  thereby  inflicting  a 
personal  injury,  it  was  held,  that  the  president  individually  was  liable  to 
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CORPORATIONS.     Individual  liability  of  officer.     Continued. 
the  plaintiff  for  the  damages  received.    Peck  v.  Cooper,  192.     See  EVI- 
DENCE, 6;   MEASURE  OF  DAMAGES,  1. 
Stockholders. 

3.  Unpaid  subscription — liability  therefor.  There  is  no  liability  on 
a  subscription  to  the  stock  of  a  corporation,  the  amount  of  whose  capital 
stock  is  fixed,  until  the  whole  amount  of  the  stock  is  subscribed.  Temple 
et  al.  v.  Lemon,  51. 

4.  A  subscriber  to  the  capital  stock  of  a  proposed  corporation,  when 
the  full  amount  of  stock  fixed  by  law  or  by  the  action  of  those  connected 
therewith  is  not  subscribed,  can  not  be  held  liable  individually  for  a  debt 
of  such  corporation,  unless  for  some  cause  he  has  estopped  himself  from 
alleging  that  the  whole  of  the  fixed  capital  stock  was  never  subscribed. 
Ibid.  51. 

5.  Unpaid  subscriptions  are  a  trust  fund  for  the  payment  of  the 
debts  of  the  corporation,  which  is  the  trustee.  When,  therefore,  the  cor- 
poration has  ceased  to  exist,  then,  upon  the  principle  that  a  trust  shall 
not  fail,  a  court  of  equity  will  take  jurisdiction  and  wind  up  its  affairs. 
Patterson  et  al.  v.  Lynde  et  al.  196. 

3.  Extent  of  stockholder's  liability  after  corporation  has  ceased  to 
exist— adjustment  as  between  the  stockholders  themselves.  Where  a 
corporation  has  ceased  to  exist,  its  assets  in  excess  of  what  is  necessary 
to  pay  its  debts  belong  to  the  stockholders,  and  the  duty  of  the  stock- 
holder in  such  case  is  only  to  pay  his  pro  rata  share  of  the  amount  needed 
to  pay  the  debts.  This  duty  is  upon  all  stockholders  owing  for  stock, 
and  it  is  the  duty  of  the  court  to  adjust  the  equities  between  the  different 
stockholders.     Ibid.  196. 

7.  Insolvent  corporation — remedy  of  creditors.  Creditors,  under 
proper  circumstances,  are  not  compelled  to  wait  for  the  winding  up  of 
insolvent  corporations,  but  may  proceed  to  subject  their  unpaid  sub- 
scriptions to  the  payment  of  their  claims;  but  to  do  so  they  must  first 
recover  a  judgment  at  law  in  the  courts  of  this  State,  and  have  execution 
returned  unsatisfied.     Ibid.  196. 

8.  In  such  case,  the  creditor  is  subrogated  to  the  place  of  the  debtor 
corporation,  and  the  proceeding  is  in  the  nature  of  an  equitable  attach- 
ment, by  which  the  debts  due  the  company  may  be  applied  to  the  pay- 
ment of  its  own  debts.     Ibid.  196. 

9.  Enforcing  stockholder's  liability — necessary  parties  to  the  bill. 
To  enforce  the  liability  of  the  stockholder  for  his  unpaid  stock,  it  is  in- 
dispensable that  the  corporation  (or,  if  it  has  ceased  to  exist,  all  its  stock- 
holders and  creditors,)  should  be  before  the  court  so  as  to  be  bound  by 
its  orders  and  decrees,  and  so  that  complete  justice  may  be  meted  out  to 
all,  and  all  conflicting  rights  and  equities  finally  adjusted.     Ibid.  196. 

10.  Foreign  corporation — non-resident  stockholders.  A  foreign  in- 
solvent corporation  owing  debts,  if  still  in  existence,  can  be  compelled, 
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by  mandamus  or  bill  in  equity,  to  collect  its  unpaid  subscriptions  wher- 
ever the  stockholders  may  reside;  and  if  it  has  ceased  to  exist,  a  receiver 
should  be  appointed,  and  the  courts  of  other  States,  as  a  matter  of  comity, 
would  recognize  the  right  of  the  receiver,  the  same  as  they  would  the  cor- 
poration itself  if  still  in  existence,  to  prosecute  actions  at  law  for  the 
recovery  of  unpaid  subscriptions.     Patterson  et  al.  v.  Lynde  et  al.  196. 

11.  A  bill  was  filed  in  the  circuit  court  by  creditors  of  an  insolvent 
private  corporation  of  the  State  of  Oregon,  against  defendants,  as  stock- 
holders. The  complainants  alleged  the  recovery  of  a  judgment  at  law  in 
Oregon  against  the  company,  and  its  insolvency,  and  their  inability  to 
obtain  a  judgment  at  law  in  this  State,  and  also  alleged  that  the  defend- 
ants owed  large  sums  on  their  subscriptions  to  the  capital  stock  of  the 
company,  and  sought  a  decree  against  them  for  the  same,  to  satisfy  com- 
plainants' demands.  The  court  below  sustained  a  demurrer  to  the  bill: 
Held,  that  the  demurrer  was  properly  sustained,  for  the  reason  of  its 
being  impossible  to  acquire  jurisdiction  of  the  corporation,  and  the  non- 
resident stockholders  having  no  property  here.     Ibid.  196. 

Forfeiture  of  franchise. 

12.  In  what  proceeding  to  be  determined.  A  cause  of  forfeiture  of  a 
franchise  can  not  be  taken  advantage  of,  or  enforced  against  a  corpora- 
tion collaterally  or  incidentally,  or  in  any  other  mode  than  by  a  direct 
proceeding  for  that  purpose  against  the  corporation.  Attorney  General 
v.  Chicago  and  Evanston  Railroad  Co.  520. 

Corporate  authorities. 

13.  In  drainage  districts.     See  DRAINAGE  LAW,  3. 
Municipal  aid. 

14.  Separate  articles  submitted  with  constitution  of  1870 — time  of 
taking  effect.     See  CONSTITUTIONAL  LAW,  8. 

Corporate  existence  of  railway  company. 

15.  Legislative  recognition — what  will  be  considered — of  an  organ- 
ization prior  to  the  constitution  of  1870— whether  sufficient  to  meet  the 
requirements  of  that  instrument.     See  RAILROADS,  1,  2. 

Acts  in  excess  of  corporate  power. 

16.  When  restrained  by  injunction.     See  INJUNCTIONS,  2. 
After  a  corporation  has  ceased  to  exist. 

17.  Acts  in  its  name  restrained  by  injunction.  See  INJUNC- 
TIONS, 1. 

COURTS. 
Circuit  court. 

1.     Terms  of  court — their  duration — power  of  the  judges.     Section 

18  of  the  act  of  February  22,  1872,  confers  upon  circuit  courts,  when  in 

session,  the  power  to  adjourn  to  any  day  not  beyond  the  first  day  of  the 

next  term  fixed  by  law;  and  the  effect  of  the  legislation  now  in  force  is 

14—112  III. 
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to  change  the  former  law  in  respect  to  the  peremptory  adjournments 
made  necessary  by  the  laws  before  in  force,  and  to  leave  the  duration  of 
the  terms  of  the  courts  practically  at  the  discretion  of  the  judges.    Conk- 
ling  v.  Ridgely  &  Co.  36. 
Vacation. 

2.  What  is  a  "vacation"  for  confession  of  judgment.  See  CON- 
FESSION OF  JUDGMENT,  1. 

CKEDITOES. 
Marshaling  assets. 

As  between  creditors — in  case  of  a  lien  on  two  funds  by  one  cred- 
itor— rights  of  another  creditor  who  has  a  lien  on  only  one.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  12  to  17. 

CROSS-BILL.     See  CHANCERY,  3,  4. 

DEATH. 
Op  client. 

Revocation  of  attorney's  authority.     See  ATTORNEY  AT  LAW,  1. 

DEBTOR  AND  CREDITOR. 
Construction  op  contract— relation  of  parties. 

1.  Whether  contract  amounts  to  an  equitable  assignment,  or  creates 
relation  of  debtor  and  creditor.  An  agent  appointed  by  the  owner  to 
sell  coal  lands  upon  commission,  employed  another  to  aid  him  in  effect- 
ing a  sale,  promising  to  give  the  latter,  as  was  claimed,  one-half  of  his 
commissions  in  case  of  a  sale  at  a  given  price,  which  sale  was  effected 
through  the  latter,  and  after  the  death  of  the  former  the  latter  presented 
a  claim  against  his  estate  for  one-half  of  the  commissions  received.  It 
was  held,  on  a  review  of  the  evidence,  there  was  no  equitable  assign- 
ment of  half  of  the  claim  for  commissions,  but  that  the  relation  between 
the  two  was  merely  that  of  creditor  and  debtor.  Wyman  v.  Snyder, 
Admr.  99. 

Indemnity  held  by  debtor. 

2.  Available  to  his  creditor,  when  and  in  what  way.  "Where  a 
debtor  holds  an  indemnity  against  his  debt,  or  other  security  for  his 
protection,  his  creditor  can  reach  such  indemnity  or  security  only  in  a 
court  of  equity,  and  there  only  when  his  debtor  is  insolvent,  or  on  some 
other  equitable  grounds.     Bay  v.  Williams,  91. 

DEEDS.     See  CONVEYANCES. 

DELIVERY. 
Op  escrow. 

Without  conditions  performed.     See  ESCROW,  2. 
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DESCENTS. 
By  what  law  governed. 

1.  As  to  lands — by  what  laws  the  inheritance  governed — conflict  of 
laws.  The  descent  and  heirship  of  real  estate  are  exclusively  governed 
by  the  laws  of  the  country  within  which  the  property  is  actually  situated. 
No  person  can  take,  except  those  who  are  recognized  as  legitimate  heirs 
by  the  laws  of  that  country,  and  they  take  in  the  proportions  and  the 
order  which  those  laws  prescribe.  Although  a  bastard  may  be  entitled  in 
Germany,  where  born,  to  inherit  from  his  father,  he  can  not  inherit  real 
estate  from  him  situate  in  this  State.     Stoltz  et  al.  v.  Doering,  234. 

Bastards. 

2.  Whether  they  may  take  by  inheritance.  At  common  law  a  bastard 
has  no  right  of  inheritance,  being  regarded  as  filius  nullius;  and  this 
rule  is  in  force  in  this  State.  A  bastard  in  this  State  can  not  inherit 
from  its  father  unless  he  shall  have  married  the  mother,  and  acknowl- 
edged the  child  as  his  own,  but  the  child  may,  under  the  statute,  inherit 
from  its  mother.     Ibid.  234. 

DESCRIPTION— BOUNDARIES. 
Sufficiency  of  description. 

1.  Generally — oral  evidence  to  explain  ambiguity.  Any  description 
of  land  in  a  deed  of  conveyance  by  which  the  identity  of  the  premises 
intended  to  be  conveyed  can  be  established,  is  sufficient;  and  for  the 
purpose  of  sustaining  a  grant,  extrinsic  evidence  may  be  us^d  to  identify 
and  establish  the  objects  and  calls  in  the  deed.  Oral  evidence  may  be 
introduced  to  explain  an  ambiguity  in  a  deed,  but  not  to  enlarge  or  vary 
its  terms.     Stevens  et  al.  y.  Wait  et  al.  544. 

2.  Rejecting  a  senseless  or  unmeaning  portion  of  a  description. 
In  attempting  to  describe  a  tract  of  land  in  a  deed,  by  metes  and  bounds, 
giving  courses  and  distances,  three  of  the  four  lines  necessary  to  the 
description — the  south,  east  and  north  lines, — were  plainly  given,  leaving 
no  uncertainty.  Then  in  producing  the  west  line,  it  was  described  as 
running  from  the  west  end  of  the  south  line  "north  60°  30'  west,"  etc., 
giving  the  distance,  "to  a  stake."  The  course  thus  given  would  make 
this  fourth  line  run,  not  north  to  the  west  end  of  the  north  line,  but 
nearly  west,  and  would,  in  connection  with  the  other  three  lines,  inclose 
no  land  at  all.  So  the  words,  "60°  30'  west,"  being  unmeaning,  were 
rejected  as  surplusage,  leaving  the  line  to  read,  "thence  north,"  etc., 
"to  a  stake."  In  that  way  the  description  of  the  land  was  made  certain. 
Ibid.  544. 

3.  Quantity  controlled  by  courses  and  distances.  In  the  same  deed, 
the  first  part  of  the  description  designated  the  land  intended  to  be  con- 
veyed, as  "34  G9-100  acres  off  of  the  south  side  of  the  south-east  quarter 
of  section  14."  But  no  importance  was  attached  to  that  part  of  the 
description,  as  it  was  controlled  by  what  immediately  followed,  giving 
the  corners  and  boundaries  of  the  land.     Ibid.  544. 
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DESCRIPTION— BOUNDARIES.     Continued. 
Of  lands  devised. 

4.  Presumption  as  to  quantity.     See  "WELLS,  3. 
General  description. 

5.  As,  all  the  lands  owned  by  the  testator  or  grantor  in  a  particular 
county  or  State.  If  one  devises  or  conveys  all  lands  belonging  to  him 
in  a  particular  county  or  State,  to  another,  not  by  a  particular  description 
of  the  lands,  but  generally, — as,  "all  the  real  estate  and  lands  to  the 
testator  or  grantor  belonging,  and  being  in  the  State  of  Illinois," — the 
will  or  deed  will  pass  to  the  devisee  or  grantee  all  such  lands  as  belong 
to  the  testator  or  grantor  in  such  county  or  State  at  the  time  the  will  or 
conveyance  shall  take  effect.     Holbrook  v.  Forsythe  et  al.  306. 

6.  As  to  a  particular  tract — character  of  proof  required.  See 
LIMITATIONS,  6. 

DEVISE.     See  WILLS,  13  to  17. 

DISTILLER  AND  BREWER. 

License  fee,  distinguished  from  a  tax. 

Constitutionality  and  validity  of  license  fee  imposed  by  city  or  vil- 
lage.    See  MUNICIPAL  CORPORATIONS,  1,  2. 

DISTRESS  FOR  RENT.     See  LANDLORD  AND  TENANT,  1;  LIENS, 

9,  10. 

DOWER. 

Whether  widow  estopped  from  claiming. 

In  proceeds  of  sale  of  land  under  decree  by  consent.  See  ESTOP- 
PEL, 2. 

DRAINAGE  LAW. 
Constitutional  amendment  of  1878. 

1.  Limitation  as  to  legislative  power  to  authorize  drainage  dis- 
tricts, etc.  By  section  31,  article  4,  of  the  constitution,  adopted  at  the 
November  election,  1878,  the  legislature  is  given  power  "to  provide  for 
the  organization  of  drainage  districts,  and  vest  the  corporate  authorities 
thereof  with  power  to  construct,  *  *  *  by  special  assessments  upon 
property  benefited  thereby."  In  this  there  is  no  limitation  upon  the 
legislature  as  to  the  mode  of  forming  such  districts,  or  as  to  the  agencies 
or  instrumentalities  to  be  used  in  their  creation.  Huston  et  al.  v.  Clark 
et  al.  344. 

Constitutionality  of  act  of  1879. 

2.  By  whom  the  taxing  power  is  permitted  to  be  exercised.  The 
Drainage  act  of  May  29,  1879,  is  not  unconstitutional,  as  an  attempt  to 
confer  the  power  of  taxation  upon  the  judiciary.     Under  that  act  the 
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DRAINAGE  LAW.  Constitutionality  of  act  of  1879.  Continued. 
commissioners  or  corporate  authorities  are  required  to  find  the  amount 
necessary  to  be  raised  by  special  assessment,  to  consummate  the  pro- 
posed work,  and  the  jury  called  have  nothing  to  do  with  that.  They  can 
apportion,  only,  that  sum  among  the  several  tracts  of  land  in  the  district, 
as  they  may  be  severally  benefited,  and  in  no  case  can  the  sum  assessed 
against  any  one  tract  exceed  the  benefits  it  will  receive.  Huston  et  al.  v. 
Clark  et  al.  344. 

3.  Mode  of  selecting  the  "corporate  authorities"  relating  to  drain- 
age districts.  Nor  is  the  act  obnoxious  to  the  constitutional  objection 
that  it  fails  to  provide  for  the  election  of  the  corporate  authorities  of 
a  district,  when  formed.  The  constitutional  provision  relating  to  drain- 
age districts  does  not  require  that  the  corporate  authorities  who  exer- 
cise the  power  of  levying  special  assessments  on  lands  benefited,  shall 
be  elected  by  the  people  of  the  districts.  The  special  amendment  of 
the  constitution,  adopted  in  1878,  so  far  as  it  invades  the  former  limita- 
tions of  the  constitution,  must  prevail,  and  such  limitations  are  not 
applicable  to  special  assessments  for  drainage  purposes.     Ibid.  344. 

Proceedings  under  act  of  1879. 

4.  Practice— time  to  object  to  omission  of  names  of  land  owners  in 
petition.  The  failure  to  state  the  names  of  land  owners  in  a  petition  for 
the  formation  of  a  drainage  district,  can  not  be  taken  advantage  of  by  a 
land  owner  on  appeal  from  a  judgment  confirming  a  special  assessment 
on  his  land,  especially  when  he  has  appeared  and  contested  the  applica- 
tion at  every  step,  without  making  any  objection  on  that  account,  so  as 
to  afford  an  opportunity  to  obviate  it  by  amendment.     Ibid.  344. 

5.  Confirmation  of  commissioner's  report — presumption  in  its  favor. 
Where  the  county  court  confirms  the  report  of  the  commissioners  ap- 
pointed, which  finds  that  no  lands  will  be  injured,  and  the  evidence 
heard  is  not  preserved  in  the  record,  this  court  will  presume  that  there 
was  evidence  justifying  the  county  court  in  approving  the  report.  It 
does  not  necessarily  follow  that  a  drain  through  land  will  be  a  damage 
to  it.     Ibid.  344. 

6.  Assessment  roll — how  made  up.  While  section  18  of  the  Drainage 
act  directs  the  jury  to  "assess  the  damages  and  benefits  against  each 
tract  separately,  in  the  proportion  in  which  such  tract  of  land  will  be 
damaged  or  benefited,"  it  does  not  require  that  the  amount  of  each  shall 
be  entered  in  the  assessment  roll;  and  section  17  directs,  only,  that  the 
balance  or  excess  of  the  one  over  the  other  be  carried  forward  to  a  column 
prepared  for  that  purpose.     Ibid.  344. 

7.  Where  the  column  in  an  assessment  roll  for  damages  contains  no 
entry  of  damages,  it  will  be  presumed  that  the  column  headed  "benefits," 
shows  only  benefits  in  excess  of  damages,  even  if  damages  were  shown. 
Ibid.  344. 
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8.  Amendment  of  assessment  roll  after  separation  of  jury.  Where 
an  assessment  roll  describes  two  tracts  of  land  as  in  a  wrong  township, 
which  the  record  shows  to  have  been  a  mere  clerical  error,  there  is  no 
error  in  the  court  allowing  the  same  to  be  corrected  by  the  foreman  of  the 
jury  after  separation,  as  the  foreman,  alone,  is  authorized  by  the  statute 
to  certify  to  the  assessment.     Huston  et  al.  v.  Clark  et  al.  344. 

ELECTIONS. 
Town  officers. 

1.  In  the  town  of  Lake,  in  Cook  county— time  of  election.  The 
town  of  Lake,  in  Cook  county,  was  incorporated  by  a  special  act  in  1867, 
to  be  governed  and  managed  by  five  trustees, — a  supervisor,  assessor  and 
collector,  to  be  elected,  and  the  other  two  to  be  appointed  by  the  county 
judge.  In  1869  the  charter  of  the  town  was  revised,  when  it  was  provided 
that  the  town  officers  should  be  elected  on  the  second  Tuesday  in  April. 
In  pursuance  of  the  constitution,  the  legislature  passed  an  act  repealing 
all  conflicting  laws  on  the  subject,  and  fixing  the  time  for  the  election  of 
town  officers  on  the  first  Tuesday  in  April  in  each  year:  Held,  that  the 
supervisor,  assessor  and  collector,  being  town  officers,  were  properly 
elected  on  the  first  Tuesday  in  April,  and  that  their  election  was  governed 
by  the  general  law,  as  revised  in  1874,  and  that  the  two  trustees  provided 
in  addition  to  those  town  officers,  should  be  elected  at  the  same  time. 
Kelley  v.  Gahn  et  al.  23. 

EMINENT  DOMAIN. 
Jurisdiction  of  Superior  Court  of  Cook  county. 

1.  In  proceeding  for  condemnation.  The  Superior  Court  of  Cook 
county  being  in  law  a  circuit  court,  it  follows  that  where  a  special  statutory 
jurisdiction  is  conferred  on  the  circuit  court,  the  Superior  Court  will,  by 
the  same  act,  though  not  named,  acquire  a  like  jurisdiction,  and  vice 
versa.  The  Superior  Court  therefore  has  jurisdiction  in  applications  for 
the  condemnation  of  land  under  the  Eminent  Domain  act.  Chicago  and 
Northwestern  Ry.  Co.  v.  Chicago  and  Evanston  Railroad  Co.  589. 

As  to  the  right  of  condemnation. 

2.  And  how  the  right  may  be  questioned.  The  fact  that  a  railway 
company  has  been  organized  under  a  valid  charter,  and  is  shown  to  have 
done  corporate  acts  under  it,  is  sufficient  to  establish  a  prima  facie  right 
to  take  private  property  under  the  Eminent  Domain  act.  And  this  prima 
facie  right  can  not  properly  be  questioned  in  a  collateral  proceeding. 
That  must  be  done  by  quo  warranto.     Ibid.  589. 

AS  TO    IiAND   ALREADY   IN    PUBLIC   USE. 

3.  And  whether  there  is  a  change  of  use  so  as  to  justify  the  taking. 
In  the  absence  of  a  clearly  expressed  intention  to  the  contrary,  the  courts 
will  not  so  construe  a  railway  charter  as  to  authorize  one  company  to 
take  the  property  of  another  already  devoted  to  a  particular  public  use, 
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EMINENT  DOMAIN.  As  to  land  already  in  public  use.  Continued. 
for  the  purpose  of  applying  it  to  the  same  use.  When  there  is  no  change 
in  the  use,  it  becomes  a  matter  of  mere  private  concern,  without  at  all 
affecting  the  public  interests.  This  rule  applies  only  when  the  taking 
would  result  simply  in  a  change  of  ownership,  without  affecting  the  use 
of  the  property  sought  to  be  taken.  Chicago  and  Northwestern  Ry. 
Co.  v.  Chicago  and  Evanston  Railroad  Co.  589. 

4.  The  condemnation  of  a  piece  of  ground  for  a  right  of  way,  and  the 
construction  of  an  abutment  thereon  for  a  bridge  essential  to  its  use  as  a 
right  of  way,  which  piece  of  ground  had  before  been  used  by  another 
railroad  company  for  a  wharf  or  dock  for  the  receiving  and  discharge  of 
freights,  is  not  a  condemnation  for  the  same  public  use  as  that  to  which 
the  property  was  already  being  applied.     Ibid.  589. 

Showing  for  what  use  intended. 

5.  Requiring  plans  and  profiles  of  the  proposed  work,  in  order  to 
show  its  character,  etc.  Where  land  in  a  city  is  sought  to  be  condemned 
for  a  right  of  way  over  a  river  upon  which  the  land  abuts,  and  upon  which 
to  build  an  abutment  for  a  railroad  bridge  across  the  river,  and  the  owner 
(another  railway  corporation)  has  other  lands  adjoining  that  sought  to  be 
taken,  that  may  be  injured  more  or  less,  depending  upon  the  character  and 
nature  of  the  structure  to  be  erected  on  the  land  sought  to  be  condemned, 
it  is  error  in  the  court  to  overrule  defendant's  motion  to  require  the 
petitioner,  before  the  trial  is  begun,  to  exhibit  its  plan  and  profile  of  its 
proposed  railroad  across  the  land,  and  to  file  such  plans  as  will  show  to 
what  use  the  petitioner  designs  devoting  the  land  it  seeks  to  condemn, 
and  what  it  proposes  to  put  upon  said  land,  as,  tracks,  bridges,  abut- 
ments, or  otherwise.     Ibid.  589. 

Measure  of  damages. 

6.  Of  the  modes  of  showing  the  value  of  property  sought  to  be  taken. 
Where  property  sought  to  be  condemned  for  a  public  use  has  a  market 
value,  and  is  not  devoted  to  any  particular  use,  making  it  more  valuable 
to  the  owner  than  to  any  one  else,  such  value  affords  the  true  measure  of 
compensation  to  be  paid  for  it;  but  when  the  proof  tends  to  show  the 
property  has  no  market  value  by  reason  of  the  particular  use  to  which  it 
is  being  applied,  it  is  error  to  instruct  the  jury  that  the  compensation 
should  not  be  less  nor  more  than  its  fair  market  value,  and  to  refuse  all 
instructions  based  on  the  theory  that  it  has  no  market  value.     Ibid.  589. 

7.  Where,  in  the  nature  of  things,  there  can  be  no  market  value  of  a 
piece  of  property  by  reason  of  being  used  in  connection  with  and  as  a 
part  of  some  extensive  business  or  enterprise,  its  value  must  be  deter- 
mined by  the  uses  to  which  it  is  applied.  In  such  case,  the  market  value 
of  neighboring  lands,  differently  circumstanced,  may  be  shown,  as  throw- 
ing some  light  on  the  question,  but  it  falls  far  short  of  furnishing  a  true 
or  adequate  test  of  the  value  of  the  property.     Ibid.  589. 
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EMINENT  DOMAIN.     Continued. 
Condemnation  money. 

8.  Of  its  disposition — person  entitled  thereto  non-resident,  or  un- 
knoion.  Where  the  person  entitled  to  receive  the  compensation  awarded 
in  a  proceeding  to  condemn  land  for  a  public  use,  is  not  known,  or  is  a 
non-resident,  the  money  should  be  paid  into  the  county  treasury  for  the 
use  of  the  owner  or  person  entitled  thereto,  and  if  it  is  paid  over  to  one 
not  entitled  to  it,  the  courts  will  compel  its  payment  again  in  favor  of  the 
rightful  claimant.  The  commissioners  awarding  the  compensation  have 
no  authority  to  determine  to  whom  the  money  shall  be  paid.  South 
Park  Commissioners  v.  Todd,  379. 

9.  As  between  mortgagee  and  mortgagor.  Where  the  property  of  a 
mortgagor  is  condemned  for  public  use,  and  the  compensation  to  be  paid 
is  assessed,  the  mortgagee  or  holder  of  the  mortgage  debt  will  be  enti- 
tled to  be  first  paid  out  of  it  the  amount  due  him,  and  the  mortgagor  the 
balance.     Ibid.  379. 

Question  of  ownership. 

10.  Estoppel  to  deny  ownership  of  land  taken.  Where  park  com- 
missioners proceed  to  condemn  land  for  park  purposes,  as  the  property 
of  a  person  named  as  the  owner  in  the  petition,  the  commissioners  will 
be  estopped  from  afterwards  disputing  his  title,  in  the  absence  of  any 
adverse  claimant  of  the  condemnation  money,  and  more  especially  so 
when  such  alleged  owner's  title  is  not  put  in  issue  in  the  suit  to  recover 
such  money.     Ibid.  379. 

EQUITABLE  ASSIGNMENT. 

BURDEN  OF   PEOOF. 

On  the  party  claiming — evidence  insufficient  to  establish.  See  EVI- 
DENCE, 20. 

EQUITABLE  TITLE. 
Voluntary  settlement. 

Surrender  by  husband  and  destruction  of  unrecorded  deed — convey- 
ance to  wife— her  equitable  title  protected.     See  CONVEYANCES,  4. 

EQUITY  OF  REDEMPTION. 
Purchaser  from  mortgagor. 

Liability  on  assuming  mortgage  debt — as  to  the  consideration.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  1,  2. 

ESCROW. 
Depositary  as  an  agent. 

1.  The  depositary  of  an  escrow  is  a  special  and  not  a  general  agent, 
and  the  person  dealing  with  him  is  bound  to  know  the  extent  of  his 
powers.  Chicago  and  Great  Western  Railroad  Land  Co.  et  al.  v.  Peck 
et  al.  408. 
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ESCROW.     Continued. 
Delivery. 

2.  Without  conditions  performed.  The  delivery  of  an  escrow  by  the 
depositary  to  the  grantee  named  therein,  without  a  compliance  with  the 
conditions,  is  not  a  delivery  with  the  assent  of  the  grantor,  and  conveys 
no  title.  The  authority  of  the  depositary  of  an  escrow  is  limited  strictly 
to  the  conditions  of  the  deposit,  a  compliance  with  which  alone  justifies 
its  delivery.  Chicago  and  Great  Western  Railroad  Land  Co.  et  al.  v. 
Peck  et  al.  408. 

ESTOPPEL. 
By  acts  and  acquiescence  of  paktt. 

1.  After  having  been  acted  upon  by  others.  A  judgment  creditor,  at 
a  general  composition  between  the  debtor  and  creditors,  accepted  bonds, 
secured  by  deed  of  trust,  in  lieu  of  his  judgment,  and  gave  an  order  to 
his  attorney  to  satisfy  the  same,  upon  the  faith  of  which  other  creditors 
surrendered  their  securities  and  also  accepted  bonds  so  secured,  and  the 
judgment  creditor  acquiesced  in  such  exchange  for  about  three  years. 
It  was  held,  in  a  litigation  where  it  was  material  to  the  interests  of  the 
other  creditors  that  the  transaction  should  stand,  that  he  was  estopped 
from  repudiating  his  action,  and  could  not  have  it  cancelled  merely  on 
the  ground  that  he  did  not  understand  the  terms  of  the  trust  deed  secur- 
ing his  bonds,  and  the  court  properly  set  aside  his  judgment.  Chicago 
and  Great  Western  Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

To  claim  of  dower. 

2.  In  proceeds  of  sale  of  land  under  decree  by  consent.  Where 
land  is  sold  under  a  decree  entered  by  consent,  in  a  proceeding  for  par- 
tition and  the  assignment  of  a  homestead,  in  a  case  where  the  widow  is 
heir  to  one-half  the  real  estate,  which  decree  provides  for  such  sale,  giv- 
ing the  widow  $1000  in  lieu  of  her  homestead,  and  for  the  division  of 
the  proceeds,  and  the  widow  and  other  heirs  convey  all  their  interest  in 
the  premises  to  the  heir  purchasing,  as  required  by  the  decree,  no  dower 
right  being  claimed,  or  saved  in  the  decree,  the  widow,  after  receiving 
the  enhanced  price  of  a  sale  free  from  the  dower  incumbrance,  will  be 
estopped  from  afterward  asserting  any  claim  to  dower  in  respect  to  the 
proceeds  of  the  sale  not  given  her  as  heir  and  for  her  homestead,  and 
thus  increase  her  allowance.     Allen  v.  Allen  et  al.  323. 

To  revoke  a  license  by  parol. 

3.  After  the  expenditure  of  money  on  the  faith  of  it.  Where  a  party, 
under  a  mere  verbal  license  from  the  owner,  enters  upon  the  land  of 
another  and  constructs  a  railway  track  over  the  same  without  objection 
on  the  part  of  the  land  owner,  but  without  any  agreement  for  compensa- 
tion or  as  to  the  duration  of  the  easement,  and  no  guaranty  is  asked  or 
given  as  to  the  length  of  time  the  right  of  way  shall  be  enjoyed  or  any 
agreement  not  to  remove  the  same,  the  land  owner  will  not  be  estopped, 
in  equity,  from  revoking  such  license,  even  after  the  expenditure  of 
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ESTOPPEL.     To  revoke  a  license  by  parol.     Continued. 

money  in  constructing  the  road.     In  such  case  the  licensee  can  not  claim 
that  he  has  been  misled  or  deceived  by  the  licenser,  as  he  must  have 
known  that  such  a  license  was  revocable.     St.  Louis  National  Slock 
Yards  v.  Wiggins  Ferry  Co.  384. 
Proceedings  under  eminent  domain. 

4.  To  deny  ownership  of  lands  taken.    See  EMINENT  DOMAIN,  10. 
Of  the  pleadings. 

5.  Whether  matters  in  estoppel  must  be  pleaded.  See  PLEADING 
AND  EVIDENCE,  3. 

EVIDENCE. 

Form  of  question. 

1.  As  to  assuming  fact  in  dispute.  It  is  a  general  rule  that  a  ques- 
tion to  a  witness  should  not  be  so  framed  as  to  assume  the  existence  of 
a  material  fact  of  which  there  is  no  proof,  particularly  if  the  fact  is  a 
controverted  one,  and  the  person  testifying  is  what  is  known  as  a  "will- 
ing" witness.  Still,  a  court  of  review  will  not  interfere  with  the  exercise 
of  the  discretion  of  the  judge  who  tries  the  case  in  such  matters,  except 
where  it  is  apparent  the  complaining  party  may  have  been  injured  by  the 
ruling.     Erie  and  Pacific  Despatch  v.  Cecil  et  al.  180. 

2.  So,  in  a  suit  to  recover  a  promised  rebate  of  a  part  of  freight  paid 
on  a  shipment  under  a  special  contract,  the  making  of  which  was  not 
disputed,  but  where  the  authority  of  the  agent  and  question  of  a  ratifica- 
tion were  in  dispute,  the  plaintiff  called  his  agent  who  made  the  contract 
for  him,  and  asked  him  this  preliminary  question:  "With  whom  were 
the  contracts  for  the  shipment  of  this  corn  made?" — which  the  court 
allowed,  over  the  defendant's  objection:  Held,  that  there  was  no  error 
in  allowing  the  question  in  such  a  case.     Ibid.  180. 

3.  Question  calling  for  opinion  of  intness.  On  the  trial  of  a  suit 
on  a  policy  of  insurance,  the  defendant's  secretary  was  asked,  "You  may 
state  if,  after  the  policy  was  issued  by  your  company,  you  ascertained, 
at  any  time  before  or  after  the  loss,  that  "W.  G.,  in  his  application  for 
insurance,  misrepresented  the  value  of  the  property:"  Held,  that  the 
question  was  improper,  as  calling  for  an  opinion  or  conclusion  of  the 
witness  from  facts,  instead  of  calling  for  the  facts  themselves.  German 
Fire  Ins.  Co.  v.  Grunert,  68. 

Proof  of  official  records. 

4.  Certificate,  generally,  as  to  what  record  contains.  Public  officers 
having  lawful  custody,  as  such,  of  books,  records  or  journals,  may  authen- 
ticate, by  certificate,  a  copy  of  any  extract  from  such  record  or  journal; 
and  by  the  rules  of  the  common  law,  such  certificate  is  competent  evi- 
dence that  the  copy  is  correct,  and  such  copy  is  evidence  of  the  contents 
of  the  record.  But  such  officer,  unless  authorized  so  to  do  by  statute, 
can  not  lawfully,  by  strict  law,  certify,  generally,  to  any  fact  as  shown 
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by  his  records,  or  to  any  conclusion  he  may  draw  from  an  inspection  of 
the  record.     People  ex  rel.  v.  Lee,  113. 

5.  Where  a  village  charter  declares  that  the  board  of  trustees  shall 
"require  their  clerk  to  keep  a  fair  journal  and  record  of  all  their  proceed- 
ings *  *  *  in  a  book  provided  for  that  purpose,"  the  adoption  and 
contents  of  an  ordinance  directing  the  levy  of  a  certain  amount  of  taxes, 
can  not  be  shown  by  the  town  clerk's  certificate  that  such  board  has 
required  so  many  cents  on  the  hundred  dollars  value  of  property  in  the 
town  to  be  levied  and  collected.  In  such  case,  the  best  evidence  of  the 
acts  and  proceedings  of  the  trustees  must  consist  of  the  record  thereof 
in  the  book  kept  by  the  clerk.  To  make  a  certified  copy  of  entries  in 
such  book  admissible  in  evidence,  the  clerk's  certificate  should  show  that 
it  is  a  true  copy  of  the  originals,  as  entered  in  such  record.     Ibid.  113. 

Officer  of  corporation. 

6.  hi  suit  against  officer  for  injury  done  by  his  order — extent  of 
defendant's  interest  in  corporation.  In  an  action  against  the  president 
of  an  omnibus  line,  a  private  corporation,  to  recover  for  an  injury 'in 
being  ejected  from  an  omnibus  by  the  driver,  in  obedience  to  a  general 
order  of  the  president,  evidence  on  the  part  of  the  plaintiff  that  the  de- 
fendant was  a  large  stockholder  in  the  company,  and  that  he  and  his 
brother  owned  a  major  part  of  the  stock,  and  as  to  what  disposition  they 
had  made  of  the  same,  is  wholly  irrelevant  and  immaterial.  The  only 
proper  inquiry  should  be,  whether  he  had  control  of  the  management  of 
the  company  and  the  direction  of  its  affairs.     Peck  v.  Cooper,  192. 

In  suit  for  personal  injury. 

7.  Evidence  to  show  the  plaintiff  suffered  pain  from  the  injury.  On 
the  trial  in  an  action  for  a  personal  injury,  the  plaintiff  called  his  attend- 
ing physician,  who  testified  that  he  had  examined  the  plaintiff,  who  stated 
the  symptoms,  and  that  he  had  suffered  pain.  The  witness  was  then 
asked  whether  the  plaintiff  was  feigning  or  "making  believe,"  to  which 
he  answered,  "No,  sir;  I  know  he  did  not,  from  examination  and  tests:" 
Held,  that,  with  the  explanation  as  to  his  means  of  knowledge,  there  was 
no  error  in  the  admission  of  the  evidence.  The  answer  could  only  be 
understood  as  a  deduction  or  conclusion  from  the  examination  and  tests 
made.     Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Martin,  16. 

8.  In  such  a  case,  the  attending  physician,  having  every  means  of 
observing  the  symptoms,  may  be  asked  if  the  patient  suffered  pain,  and 
his  answer  in  the  affirmative  can  be  considered  only  as  an  opinion  based 
upon  actual  facts  and  tests.  It  does  not  even  require  an  expert  to  know 
the  existence  of  pain  from  the  nature  of  the  injury  and  the  patient's  out- 
ward manifestations.     Ibid.  16. 

Trespass  to  the  person. 

9.  Pecuniary  circumstances  of  defendant  may  be  shown  in  evidence. 
See  MEASUKE  OF  DAMAGES,  2. 
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EVIDENCE.     Continued. 
Proof  of  custom. 

10.  An  to  proportion  of  value  insured.  On  the  trial  of  a  suit  on  a 
policy  of  insurance,  the  defendant's  secretary  was  asked  to  state  upon 
what  proportion  of  the  total  value  of  personal  property  his  company 
grants  insurance:  Held,  that  the  question  was  properly  refused.  What 
was,  in  fact,  done  in  the  case, — not  what  was  usually  done, — was  import- 
ant.    German  Fire  Ins.  Co.  v.  Grunert,  68. 

DUE  BILL  in  possession  of  maker. 

11.  Presumption  of  payment — degree  of  evidence  to  overcome.  The 
fact  that  a  due  bill  is  found  in  the  hands  of  the  maker,  is  prima  facie 
evidence  of  its  payment,  and  the  payee  suing  on  the  same  is  required  to 
overcome  the  presumption  by  a  preponderance  of  evidence,  before  he 
can  recover.  In  a 'suit  to  recover  an  alleged  indebtedness,  the  plaintiff 
must  prove  the  defendant  owes  him,  by  a  preponderance  of  evidence. 
Tedens  et  al.  v.  Schumers,  263. 

12.  And  if  the  plaintiff  shows,  by  a  preponderance  of  evidence,  that 
the  defendant  owes  him  on  a  due  bill,  notwithstanding  its  surrender  to 
the  latter,  then  the  defendant  must  overcome  that  evidence  by  a  prepon- 
derance, to  defeat  a  recovery.     Ibid.  263. 

AS   TO    QUALITY   OF  ARTICLE    SOLD. 

13.  Characteristics  of  particular  article  contracted  for  as  of  the 
best  quality.  In  a  suit  to  recover  the  price  of  Aux  Sable  sandstone,  sold 
under  a  contract  to  furnish  the  first  quality  of  such  stone,  the  defence 
being  that  all  the  stone  delivered  under  the  contract  contained  iron  spots, 
it  was  held,  that  evidence  on  the  part  of  the  plaintiff  tending  to  show  that 
all  Aux  Sable  stone  contained  iron  spots,  was  material  and  admissible. 
The  seller  can  not  be  held  to  furnish  stone  free  of  a  blemish  or  defect 
common  to  all  stone  of  the  quality  contracted  to  be  furnished.  Tomlin- 
son  et  al.  v.  Earnshaw  et  al.  311. 

Proof  of  agent's  authority. 

14.  Of  the  mode  of  proving.  Where  the  power  of  an  agent  to  make 
a  contract  is  disputed,  the  most  convenient  and  natural  course  to  pursue 
is,  first,  to  establish  the  fact  that  an  agreement  was  made,  by  showing 
its  terms  and  the  names  of  the  parties  who  officiated  in  settling  them, 
and  then  to  show  that  those  who  assumed  to  act  had  the  requisite  author- 
ity to  do  so.     Erie  and  Pacific  Despatch  v.  Cecil  et  al.  180. 

15.  Of  communications  between  third  persons.  On  the  question  of 
the  authority  of  a  local  railroad  agent  to  make  a  special  contract  for  ship- 
ping corn  at  reduced  rates,  the  company,  denying  the  agent's  authority, 
offered  in  evidence  several  telegrams  of  about  the  date  of  the  contract, 
between  its  general  agent  and  another  local  agent,  tending  to  show  that 
the  former  agent  had  refused  to  make  any  reductions  for  others  on  freight 
between  the  same  points:  Held,  that  the  telegrams  were  properly  ex- 
cluded, as  having  passed  between  persons  who  were  strangers  to  the  con- 
tract in  question.     Ibid.  180. 
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16.  Of  articles  of  association  between  railroad  companies.  In  a  suit 
against  an  association  of  railway  companies  on  a  contract  made  by  a  local 
agent  of  one  of  the  companies,  the  defendant  offered  in  evidence  the 
articles  of  agreement  between  the  several  companies  composing  the  asso- 
ciation, for  the  purpose  of  showing  a  want  of  power  in  the  local  agents 
to  make  the  contract:  Held,  that  they  were  not  admissible  in  evidence 
against  the  plaintiff,  as  the  public  could  not  be  bound  by  them,  or  the 
rules  and  regulations  they  might  contain.  Erie  and  Pacific  Despatch 
v.  Cecil  et  al.  180. 

Batification  of  contract. 

17.  Competency  of  telegrams.  To  prove  the  ratification  of  a  special 
contract  made  by  a  station  agent  of  a  railway  company  in  this  State,  which 
company,  with  others,  constituted  an  association  in  the  nature  of  a  part- 
nership, it  appearing  that  the  general  manager  of  the  same  company 
approved  such  contract,  the  plaintiff  offered  in  evidence  three  telegrams 
between  the  general  manager  of  the  railway  company  and  the  general 
manager  of  the  association,  showing  that  though  the  first  had  exceeded 
his  orders,  the  latter  would  protect  him:  Held,  that  the  telegrams  were 
competent  evidence  on  that  question.     Ibid.  180. 

18.  Performance  by  an  agent.  Where  the  general  manager  of  an 
association  of  railway  companies  has  notice  of  the  existence  and  terms 
of  a  special  contract  for  transporting  grain  at  a  reduced  rate,  made  by 
an  agent  of  one  of  the  associated  companies,  and  afterward  furnishes 
cars  and  transports  the  grain,  this  is  evidence  from  which  a  ratification 
of  the  special  contract  may  be  found.     Ibid.  180. 

Proof  of  the  terms  of  a  contract. 

19.  By  letters  between  the  agents  of  the  parties.  A  letter  of  an  agent 
of  a  shipper,  who  made  a  special  contract  with  an  agent  of  a  railway 
company  in  this  State,  for  the  shipment  of  grain,  stating  that  fact,  and 
that  the  railway  agent  would  say  what  length  of  time  would  be  allowed 
to  fill  certain  of  the  cars,  which  was  indorsed  by  the  railway  agent  ad- 
dressed: "Can't  specify  any  time — the  250  cars  for  immediate  ship- 
ment," the  latter  signing  the  same,  was  admitted  in  evidence  in  behalf  of 
the  plaintiff  in  a  suit  by  the  shipper  to  recover  for  a  rebate  upon  freight 
paid,  as  tending  to  show  the  terms  of  the  contract,  over  a  general  objec- 
tion to  its  relevancy:  Held,  no  error,  and  that  the  letter  with  the  in- 
dorsement was  competent  to  show  the  contract  as  actually  made,  leaving 
the  railway  agent's  authority  to  be  shown  otherwise.     Ibid.  180. 

Burden  of  proof. 

20.  Whether  a  transaction  amounted  to  an  equitable  assignment. 
The  burden  of  proof  is  upon  a  party  who  claims  an  equitable  assignment 
of  one-half  of  a  demand,  to  show  that  fact  by  satisfactory  evidence; 
and  this  is  not  shown  by  proof  of  casual  admissions  or  statements  of  the 
party  holding  the  demand,  varying  in  form  of  expression  and  in  sul> 
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stance,  especially  when  rebutted  by  the  conduct  and  acts  of  the  party 
claiming  the  assignment.      Wyman  v.  Snyder,  Admr.  99. 

In  sufport  of  character  of  witness. 

21.  A  party  can  not  call  and  examine  witnesses  to  support  the  general 
character  of  another  witness,  or  himself,  as  a  witness,  for  truth  and 
veracity,  until  the  character  of  the  witness  thus  sought  to  be  supported 
has  been  directly  assailed.  Mere  contradictions  or  different  versions  by 
witnesses  do  not  justify  the  application  of  the  rule  that  evidence  may 
be  given  favorable  to  a  witness'  character  for  truth.  It  is  only  when 
witnesses  are  called  who  testify  that  his  general  character  for  truth  is 
bad,  that  witnesses  may  be  introduced  in  support  of  his  general  character. 
Tedens  et  al.  v.  Schumers,  263. 

Parol  evidence. 

22.  To  explain  ambiguity  in  deed.  See  DESCRIPTION— BOUN- 
DARIES, 1. 

23.  To  identify  what  is  supposed  to  pass  by  will.    See  WILLS,  1,  2,  3. 

24.  Admissibility,  on  application  of  sheriff  to  amend  return.  See 
AMENDMENTS,  5. 

FEES  IN  ADVANCE. 
For  transcript  of  record. 

Right  of  a  clerk.     See  APPEALS  AND  WEITS  OF  ERROR,  2. 

FOREIGN  CORPORATIONS.     See  CORPORATIONS,  10,  U. 

FOREIGN  RECEIVER. 
Rights  and  remedies. 

1.  In  this  State.  While  this  court  has  held  that  a  foreign  receiver 
should  not  be  permitted,  as  against  the  claims  of  creditors  resident  in 
another  State,  to  remove  from  such  State  the  assets  of  the  debtor,  yet 
when  resident  creditors  have  no  fixed  legal  claim  to  the  property,  he  may 
be  allowed,  as  a  matter  of  comity,  to  remove  the  same.  This  is  consist- 
ent with  the  right  of  a  receiver  appointed  in  a  foreign  State,  when  cred- 
itors have  not  liens  thereon,  to  sue  in  our  courts  for  unpaid  subscriptions, 
and  collect  the  same,  subject  to  the  order  of  the  court  appointing  him. 
Patterson  et  al.  v.  Lynde  et  al.  196. 

FORMER  ADJUDICATION. 

Conclusiveness. 

1.  How  far  conclusive  upon  the  same  questions  when  presented  in 
another  suit.  If  a  court  having  jurisdiction  of  the  parties  and  subject 
matter  in  a  suit,  makes  a  decision  upon  the  merits  as  to  questions  of  law 
or  of  fact,  its  judgment  or  decree  will  be  conclusive  upon  such  questions 
in  any  subsequent  suit  between  the  same  parties.  Attorney  General  v. 
Chicago  and  Evanston  Railroad  Co.  520. 
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FORMER  ADJUDICATION.     Conclusiveness.    Continued. 

2.  So  where  the  Attorney  General,  on  behalf  of  the  People,  filed  an 
information  in  chancery  against  two  railway  companies,  to  restrain  such 
companies  from  building  and  operating  their  road  within  a  city,  etc., 
alleging  various  grounds  for  the  relief  sought,  which  bill,  on  a  hearing 
after  answer,  was  dismissed,  the  court  in  its  decree  finding  in  favor  of 
the  rights  claimed  by  the  railway  companies,  it  was  held,  that  such  decree 
was  conclusive  upon  the  People  on  an  application  in  behalf  of  the  People 
to  file  an  information  in  the  nature  of  a  quo  warranto,  seeking  to  call  in 
question  the  right  of  one  of  the  same  companies  to  exercise  the  same 
franchises  and  perform  the  same  acts  as  were  attempted  to  be  enjoined 
in  the  prior  suit.  Attorney  General  v.  Chicago  and  Evanston  Rail- 
road Co.  520. 

3.  What  questions  are  to  be  considered  as  determined  in  the  prior 
suit.  Where  any  specific  fact  or  question  has  been  determined  in  a  for- 
mer suit,  it  will  conclude  the  parties  from  raising  the  same  question  in 
a  subsequent  suit,  if  properly  pleaded,  without  regard  to  whether  the 
cause  of  action  is  the  same  or  not.  This  rule  is  not  limited  to  matters 
necessarily  involved  in  the  prior  litigation,  but  it  is  equally  applicable 
whether  the  point  was  itself  the  ultimate  vital  point,  or  only  incidental, 
but  still  necessary  to  the  decision  of  that  point.     Ibid.  520. 

4.  So  where  a  bill  seeks  to  enjoin  the  performance  of  certain  threat- 
ened acts  on  several  distinct  grounds,  and  the  court  denies  all  relief,  and 
dismisses  the  bill  on  the  merits,  it  must  be  taken  that  each  and  every 
specific  ground  alleged  as  cause  for  relief  was  considered  and  held  insuf- 
ficient, and  the  decree  will  be  a  bar  to  the  investigation  of  each  of  such 
grounds  in  any  subsequent  suit  against  the  same  or  either  one  of  the 
parties.     Ibid.  520. 

5.  In  an  action  of  forcible  detainer  by  the  owner  of  land  over  which 
was  constructed  a  connecting  railroad  track,  to  recover  possession  of  the 
ground  upon  which  the  track  was  constructed,  the  court  found  that  the 
track  was  built  under  a  mere  verbal  license  from  the  owner,  and  not 
under  a  contract  with  him,  and  this  judgment  was  affirmed  by  the  Appel- 
late Court  and  by  this  court:  Held,  on  bill  to  enjoin  proceedings  under 
the  judgment,  and  for  a  specific  performance  of  an  alleged  contract  to 
grant  the  right  of  way,  that  such  judgment  was  conclusive  upon  the 
parties  that  there  was  no  contract,  but  only  a  mere  license.  St.  Louis 
National  Stock  Yards  v.  Wiggins  Ferry  Co.  384. 

6.  How  far  conclusive  in  another  suit — as  to  defences  not  interposed 
at  the  proper  time.  Adult  defendants  who  have  been  duly  served  with 
process  in  a  suit  to  foreclose  a  mortgage,  and  make  no  defences,  but 
suffer  the  mortgaged  premises  to  be  sold  and  the  time  for  redemption 
to  pass,  will  be  precluded  by  the  decree  in  such  case  from  afterward  de- 
feating the  title  derived  under  it  by  alleging  the  defences  of  usury  and 
payment  of  the  mortgage  debt  in  a  subsequent  suit,  unless  they  were 
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prevented  from  defending  by  the  complainant  in  the  foreclosure  suit. 
It  is  not  enough  that  some  other  person  induced  them  to  make  no  de- 
fence.    Dyer  et  al.  v.  Hopkins  et  al.  168. 
Accounting  between  partners. 

7.    Whether  conclusive  in  subsequent  suit.    See  PAETNEKSHIP,  15. 

FOKMEK  DECISION. 

■  Amendment  of  sheriff's  return. 

1.  Lapse  of  time.  The  case  of  O'  Conner  v.  Wilson,  57  111.  226,  is 
not  to  be  understood  as  inconsistent  with  allowing  amendment  after  the 
expiration  of  twelve  years, — on  the  contrary,  it  was  there  expressly  said 
a  period  would  not  be  fixed  within  which  such  application  should  ba 
made.     Spellmeyer  et  al.  v.  Gaff,  29.     See  AMENDMENTS,  4. 

FKEEHOLD. 
Whether  involved.     See  APPEALS  AND  WRITS  OF  EBEOE,  5. 

GIFT. 
By  husband  to  wife. 

Sustained  in  equity.     See  HUSBAND  AND  WIFE,  1. 

GOOD  FAITH. 
In  malicious  prosecution. 

Of  the  good  faith  required  of  one  instituting  criminal  prosecution— 
independently  of  legal  advice.     See  MALICIOUS  PROSECUTION,  5. 

GUARDIAN  AND  WARD. 
Guardians,  general  or  ad  litem. 

Infant  suitor,  interests  protected  and  how — supervision  by  the  court 
over  conduct  of  guardian  as  to  defences  to  be  interposed.      See  IN- 
FANTS, 1,  2. 
Decree  against  an  infant.      See  JUDGMENTS  AND  DECREES, 
1  to  4. 

HIGHWAYS  AND  BRIDGES. 
In  cities  and  villages. 

Municipal  authority  as  to  their  construction  and  use — exercise  of 
power  by  grant  to  railway  company.  See  MUNICIPAL  CORPORA- 
TIONS, 3,  4. 

HOMESTEAD. 
Whether  subject  to  judgment  lien. 

1.  And  to  sale  on  execution — rights  of  purchaser  of  the  premises. 
Where  the  premises  occupied  by  a  debtor  entitled  to  a  homestead  estate 
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HOMESTEAD.  Whether  subject  to  judgment  lien.  Continued. 
therein,  exceed  in  value  $1000,  all  in  excess  of  that  value  is  liable  to 
levy  and  sale  on  execution;  and  when  a  part  of  the  premises,  of  that 
value,  is  set  apart  to  him  in  the  manner  provided  by  law,  his  estate  of 
homestead  or  exemption  will  be  confined  to  the  part  so  set  off  to  him, 
and  the  residue  being  left  free  from  the  exemption,  may  be  sold  on 
execution  against  him.  The  same  rule  applies  to  his  grantee  purchasing 
after  a  judgment  against  him  becomes  a  lien  on  the  excess  of  value  above 
the  exemption.      Moriarty  v.  Gait,  373. 

2.  So  where  a  judgment  has  become  a  lien  upon  any  portion  of  a 
lot  occupied  by  the  debtor  as  a  homestead,  when  the  premises  exceed 
$1000  in  value,  a  sale  by  the  debtor  of  his  interest  in  the  property  can 
not  divest  such  lien  and  defeat  the  rights  of  the  judgment  creditor,  and 
such  lien  may  be  enforced  at  any  time  within  seven  years  from  the  date 
of  the  judgment.     Ibid.  373. 

3.  But  when  the  premises  so  occupied  by  the  debtor  with  his  family 
as  a  homestead  are  not  worth  more  than  $1000,  the  lien  of  a  judgment 
against  him  does  not  attach  to  the  property  at  all  while  it  is  so  occupied; 
and  in  such  case  the  debtor  may  sell  and  convey  the  same  free  from  any 
lien  of  the  judgment.     Ibid.  373. 

Occupancy  op  homestead. 

4.  Of  husband  and  wife  in  each  other's  property.  A  husband  has 
an  unquestioned  legal  right  to  live  with  his  wife  and  enjoy  property  by 
him  settled  upon  her  as  a  homestead,  as  fully  as  if  the  title  was  in  him- 
self. So  has  the  wife  the  same  rights  of  homestead  in  property  of  which 
he  has  the  legal  title.     Sanford  et  al.  v.  Finkle,  146. 

HUSBAND  AND  WIFE. 
Settlement  by  husband  upon  wife. 

1.  What  amounts  to  a  settlement,  in  equity.  Where  a  husband  sur- 
renders his  deed  for  land  to  his  grantors,  to  enable  them  to  convey  the 
same  to  his  wife,  which  is  done,  and  his  deed  destroyed,  this  will  amount 
to  a  settlement  by  him  upon  her,  in  equity.  It  is  an  equitable  gift  that 
a  court  of  equity  will  sustain.     Sanford  et  al.  v.  Finkle,  146. 

2.  Marriage  as  a  consideration.  Marriage  is  a  sufficient  considera- 
tion for  a  settlement  upon  a  wife,  and  so  is  an  existing  marriage  relation, 
if  it  in  nowise  affects  the  claims  of  existing  creditors.     Ibid.  146. 

3.  Ratification  by  acquiescence.  Where  a  deed  to  a  man  after  de- 
livery is  left  by  him  with  the  grantors,  and  they  destroy  the  same  and 
make  another  to  his  wife,  the  fact  that  he  acquiesces  in  the  same  for  over 
seventeen  years,  and  makes  no  complaint  until  after  a  family  dissension 
arose,  affords  evidence  of  his  ratification  of  the  arrangement.    Ibid.  146. 

Adverse  possession. 

4.  Husband's  possession  not  adverse.  Many  years  after  a  husband 
had  surrendered  to  the  grantors  his  deed  for  land,  and  had  them  convey 

45—112  III. 


706  INDEX. 


HUSBAND  AND  WIFE.     Adverse  possession.     Continued. 

to  his  wife,  in  which  arrangement  he  acquiesced  for  seventeen  years,  he 
filed  a  bill  to  cancel  the  deed  to  his  wife,  and  to  compel  the  grantors  to 
convey  to  him.  His  long  possession  was  set  up  as  affording  a  presump- 
tion of  his  ownership,  and  as  giving  ground  to  have  his  wife's  deed'  set 
aside  as  a  cloud  on  his  title:  Held,  that  as  his  possession  was  not  ad- 
verse to  the  wife,  it  could  not  avail,  and  that  she,  residing  with  him  all 
the  time,  was  in  possession  to  the  same  extent  that  he  was.  Sanford 
et  al.  v.  Finkle,  146. 

Occupancy  of  homestead. 

5.    In  each  other's  property.    See  HOMESTEAD,  4. 

IMPEACHING  VEEDICT.  See  VERDICT,  1. 

IMPEACHMENT  OF  WITNESSES.  See  WITNESSES,  6. 

INADEQUACY  OF  PEICE.   See  MORTGAGES  AND  DEEDS  OF 

TEUST,  23. 

INFANTS. 
As  wards  of  the  coubt. 

1.  Their  interests  to  be  protected,  and  how — supervision  over  conduct 
of  guardian  as  to  defences  to  be  interposed.  An  infant  suitor  or  defend- 
ant, when  brought  into  court,  becomes  the  ward  of  the  court,  whose  duty 
it  is  to  see  that  his  rights  in  the  subject  matter  of  the  litigation  are  prop- 
erly presented  and  protected.  If  the  general  guardian  fails  to  appear,  the 
court  should  appoint  a  guardian  ad  litem  to  look  after  the  infant's  rights. 
Lloyd  v.  Kirkwood  et  al.  329. 

2.  If  the  guardian  who  undertakes  this  trust,  whether  he  be  the  gen- 
eral guardian,  or  guardian  ad  litem,  fails  to  properly  protect  the  interests 
of  the  ward,  it  is  the  duty  of  the  court,  sua  sponte,  to  compel  him  to 
do  so  whenever  that  fact  comes  to  the  knowledge  of  the  court.  The 
court  should  see  that  the  proper  pleadings  are  made  to  present  any  de- 
fence the  infant  may  have.     Ibid.  329. 

Decree  against  an  infant. 

3.  Grounds  for  bill  of  review — decree  showing  failure  to  interpose 
the  defence  of  laches — remedy — binding  effect  of  decree— for  what  it 
may  be  attacked,  and  how — setting  aside  decree  after  infant's  majority 
—qualification— rights  of  third  persons.  See  JUDGMENTS  AND 
DECREES,  1  to  4. 

INJUNCTIONS. 
Defunct  corporation. 

1.  To  restrain  acts  in  the  name  of  a  corporation  no  longer  existing. 
Where  a  corporation  has  ceased  to  exist  and  is  absolutely  dead  in  law,  a 
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court  of  equity  has  jurisdiction  to  enjoin  threatened  acts  by  persons 
assuming  to  act  on  behalf  of  and  in  the  name  of  the  dead  corporation. 
Attorney  General  v.  Chicago  and  Evanston  Railroad  Co.  520. 
Existing  coepoeation. 

2.  To  restrain  acts  in  excess  of  its  powers.  And  if  a  valid  corporation 
assumes  to  exercise  licenses  or  powers  by  virtue  of  an  invalid  ordinance 
of  a  municipal  corporation,  or  in  excess  of  authority  legally  conferred 
upon  it,  a  court  of  equity,  upon  a  proper  showing,  has  jurisdiction  to 
interfere  and  restrain  it.     Ibid.  520. 

INSTRUCTIONS. 
Op  theie  qualities. 

1.  Submitting  two  questions.  There  is  no  error  in  the  court  modi- 
fying an  instruction  showing  a  right  of  forfeiture  of  an  insurance  policy 
for  misrepresentation  on  the  part  of  the  assured,  so  as  to  make  the  right 
to  insist  on  a  forfeiture  depend  upon  the  fact  whether  such  defence  has 
not  been  waived.  It  is  entirely  proper,  in  such  case,  to  submit  the  two 
questions, — the  right  to  a  forfeiture,  and  a  waiver  of  that  right, — in  one 
instruction,  when  the  evidence  justifies  it.  German  Fire  Ins.  Co.  v. 
Grunert,  68. 

2.  Stating  the  rule  too  broadly  in  one — cured  by  another  limiting 
its  application.  In  an  action  by  the  reversioner  to  recover  damages 
done  to  property  then  in  the  possession  of  lessees  under  an  unexpired 
lease,  the  court  instructed  the  jury  that  if  they  believed,  from  the  evi- 
dence, "that  said  premises  were  permanently  damaged  and  injured,  and 
the  market  value  thereof  lessened,  by  reason  of  the  acts  of  the"  defend- 
ant, they  should  find  for  the  plaintiff.  The  plaintiff  openly,  on  the  trial, 
stated  that  he  made  no  claim  for  damages  to  the  leasehold  interest,  and 
the  court,  for  the  defendant,  instructed  the  jury  "that  the  plaintiff  can 
not  recover  any  damages  in  respect  of  said  leasehold  interest,  for  the 
period  of  said  term,"  etc.;  "and  the  question  for  the  jury  to  determine 
is,  whether  any,  and  if  so,  what,  damage  has  been  done"  by  the  acts 
complained  of,  to  the  premises,  "subject  to  the  lease:"  Held,  that  the 
latter  instruction  cured  the  defect  in  the  other.  City  of  Chicago  v. 
McDonough  et  al.  85. 

3.  Explaining  the  reason  for  refusing  others  asked.  The  court  gave 
the  jury  an  instruction  on  its  own  motion,  in  the  first  part  of  which  was 
stated  the  reason  why  certain  instructions  were  refused:  Held,  that  this 
was  not  a  proper  subject  for  the  consideration  of  the  jury,  but  as  the 
instruction  could  not  have  affected  the  verdict,  the  giving  of  it  was  no 
ground  for  reversal.     Pennsylvania  Co.  v.  Frana,  398. 

4.  As  to  preponderance  of  evidence.  It  is  error  to  refuse  an  instruc- 
tion, in  a  suit  to  recover  a  debt  which  is  denied  by  the  pleadings,  that  the 
plaintiff  must  make  and  establish  his  case  by  a  preponderance  of  the  evi- 
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dence,  and  unless  he  has  done  so  the  jury  should  find  for  the  defendant. 
Tedens  et  al.  v.  Schumers,  263. 
Given  by  the  court. 

5.  On  its  own  motion.  A  trial  court  has  ample  power  to  instruct  a 
jury  sua  sponte,  and,  moreover,  it  is  its  duty  to  do  so  when  the  promo- 
tion of  justice  so  demands.     Roy  v.  Goings,  656. 

Instructions  construed. 

6.  Whether  directing  an  inference  of  law,  rather  than  of  fact.  On 
the  trial  of  an  action  for  a  malicious  prosecution,  the  court  instructed 
the  jury  that  if  they  believed,  from  the  facts  and  circumstances  as  given 
in  evidence,  the  defendant  had  not  probable  cause  for  the  arrest  and 
imprisonment  of  the  plaintiff,  then  they  might  infer  malice  from  such 
want  of  probable  cause:  Held,  that  the  instruction  was  not  obnoxious 
to  the  objection  that  it  asserts  a  want  of  probable  cause  as  in  law  author- 
izing an  inference  of  malice.  Such  an  instruction  is  not  mandatory,  but 
is  permissive,  allowing  the  jury  to  draw  an  inference  of  fact  only,  if  there 
is  any  such  inference  fairly  to  be  drawn.     Ibid.  656. 

7.  As  to  credit  to  be  accorded  to  the  testimony  of  a  witness  sought 
to  be  impeached.  The  trial  court  instructed  the  jury  in  a  case  as  fol- 
lows: "While  the  law  permits  the  impeachment  of  a  witness  by  proving 
his  general  reputation  for  truth  and  veracity  in  the  neighborhood  where 
he  resides  to  be  bad,  yet  if  you  believe  that  the  plaintiff,  while  on  the 
stand,  gave  a  truthful,  candid  and  honest  statement  of  the  facts  and  cir- 
cumstances surrounding  the  transaction  in  question,  then  the  jury  should 
not  disregard  his  testimony,  but  you  should  give  it  such  faith  and  credit 
as  in  your  opinion  it  is  entitled  to:"  Held,  that  the  instruction  did  not 
assert  that  the  jury  might  believe  an  impeached  witness,  but  stated  cor- 
rectly that  an  impeachment  is  allowed,  and  further,  that  if  the  evidence 
failed  to  impeach  to  the  satisfaction  of  the  jury,  the  witness  was  not 
impeached,  nor  was  he  if  the  jury  still  believed  his  testimony.    Ibid.  656. 

8.  Whether  leaving  jury  to  determine  applicability  of  an  ordinance. 
In  an  action  to  recover  for  a  personal  injury  caused  by  negligence,  the 
court  instructed  the  jury  that  if  the  plaintiff,  while  exercising  ordinary 
care  to  avoid  the  injury,  was  injured  by  the  negligence  of  the  defendant, 
as  charged  in  the  declaration,  they  should  find  for  the  plaintiff.  One 
count  of  the  declaration  charged  the  defendant  with  negligence  in  failing 
to  have  a  flagman  at  the  place  of  the  accident,  in  violation  of  an  ordinance 
of  the  city  of  Chicago:  Held,  that  the  words,  "as  charged  in  the  declara- 
tion," did  not  leave  it  to  the  jury  to  determine  the  applicability  of  the 
ordinance  to  the  circumstances  of  the  case,  and  that  the  instruction  was 
a  proper  one.     Pennsylvania  Co.  v.  Frana,  398. 

9.  Whether  the  jury  are  told  they  may  give  punitive  damages — in 
an  action  for  personal  injury  from  negligence.  In  case  against  a  rail- 
way corporation  for  negligence  resulting  in  a  personal  injury,  the  court 
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instructed  the  jury  that  if  they  found  for  the  plaintiff,  then,  in  fixing  the 
damages,  they  should  take  into  consideration  all  the  circumstances  as 
disclosed  by  the  evidence,  "such  as  the  circumstances  attending  the 
injury. "  There  was  no  evidence  given  to  authorize  exemplary  damages, 
and  none  were  claimed  by  the  plaintiff:  Held,  that  the  instruction  was 
not  open  to  the  objection  that  it  authorized  the  jury  to  give  punitive 
damages  under  the  circumstances,  and  could  not  have  misled  the  jury. 
Pennsylvania  Co.  v.  Frana,  398. 

10.  Whether  properly  defining  offence  alleged  in  plea.  In  an  action 
of  trespass  against  two  police  officers,  for  an  assault  and  battery,  the  de- 
fendants pleaded  son  assault  demesne;  that  the  plaintiff  had  been  guilty 
of  a  misdemeanor,  (without  stating  what  it  was,)  and  that  the  defendants 
arrested  him  therefor,  and  that  the  plaintiff  interfered  with  defendants, 
as  police  officers,  in  the  discharge  of  their  duties  in  conveying  a  person 
they  had  lawfully  arrested,  to  the  nearest  police  station.  The  court  in- 
structed the  jury,  that  if  they  believed,  from  the  evidence,  that  the  plain- 
tiff had  not  committed  any  offence  alleged  in  the  defendants'  pleas,  and 
that  both  of  the  defendants  concurred  in  laying  hands  on  him  and  arrest- 
ing him,  then  the  jury  are  instructed  that  they  should  find  both  the  de- 
fendants guilty,  etc.:  Held,  that  the  instruction  was  not  erroneous,  in 
failing  to  state  what  would  constitute  the  offence  of  resisting  an  officer, 
nor  because  of  the  use  of  the  word  "any"  before  the  word  "offence." 
The  sentence  means  the  same  as  if  the  language  had  been,  "committed 
no  one  of  the  offences."    Mullin  et  al.  v.  Spangenberg,  140. 

11.  Whether  assuming  a  fact.  An  instruction  that  "if  the  jury  be- 
lieve, from  the  evidence,  *  *  *  that  both  of  the  defendants  con- 
curred in  laying  hands  on  him,"  etc.,  is  not  subject  to  the  objection  that 
it  assumes  as  a  fact  that  the  defendants  did  concur  in  the  act.    Ibid.  140.. 

12.  So  an  instruction  that  "if  the  jury  believe,  from  the  evidence,. 
*  *  *  that  the  defendants  *  *  *  were  engaged  in  the  common 
purpose  of  unlawfully  arresting  the  plaintiff, "  is  not  faulty,  as  assuming 
the  arrest  was  unlawful.     Ibid.  140. 

INSURANCE. 
Notice  and  proof  op  loss. 

1.  Waiver  as  to  time.  "Where  written  notice  and  proof  of  loss  are 
made  out  and  delivered  to  the  insurance  company  within  the  required 
time,  by  the  agent  of  the  assured,  the  latter  being  absent  from  home, 
and  the  company  returns  the  notice  and  proofs,  with  objections  thereto, 
and  they  are  amended  by  the  agent  and  again  delivered,  and  they  are 
again  sent  back  for  amendment,  which  is  made,  and  this  is  repeated 
several  other  times,  this  will  be  held  a  waiver  by  the  company  of  the 
objection  that  such  notice  and  proofs  were  not  delivered  in  proper  time. 
German  Fire  Ins.  Co.  v.  Orunert,  68. 
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2.  Signature  and  jurat  to  proofs  of  loss.  It  was  objected  to  certain 
proofs  of  loss  that  the  signature  and  jurat  thereto  were  insufficient,  in 
that  they  showed  a  signature  of  William  Grunert,  the  assured,  "per 
Ernest  Grunert,  clerk  and  agent,"  and  that  Ernest  Grunert,  for  William 
Grunert,  made  oath  to  the  truth  of  the  proofs.  The  objection  was  con- 
sidered hypercritical.  It  appeared  that  Ernest  Grunert,  agent  for  William 
Grunert,  signed  and  swore  to  the  proofs,  and  that  was  sufficient.  German 
Fire  Ins.  Co.  v.  Grunert,  68. 

3.  Waiver  of  misrepresentation  in  application.  If  an  insurance 
company,  after  knowledge  of  the  fact  of  misrepresentation  by  the  as- 
sured in  his  application,  demands  of  him  that  he  make  and  deliver 
proofs  of  loss,  it  will,  as  a  matter  of  law,  be  presumed  to  have  waived 
any  defence  on  account  of  such  misrepresentations.  Ibid.  68.  See 
AGENCY,  1,  2,  3;  PLEADING  AND  EVIDENCE,  3. 

INTEREST. 
Interest  coupon  note. 

Whether  payment  of  the  interest,  in  respect  to  power  of  sale  under 
trust  deed  as  for  interest  due  and  unpaid.     See  PAYMENT,  2. 
On  accounting  between  partners.   See  PARTNERSHIP,  9,  10,  11. 

JUDGMENTS  AND  DECREES. 

Decree  against  an  infant. 

1.  Grounds  for  bill  of  review,  generally.  A  decree  against  an  infant 
may  be  impeached  for  fraud  or  for  error  of  law  apparent  upon  the  face 
of  the  record,  on  a  bill  of  review  or  bill  in  the  nature  of  a  bill  of  review, 
filed  by  the  infant  before  arriving  of  age,  or  within  three  years  after 
his  majority.    Lloyd  v.  Kirkwood  et  al.  329. 

2.  Decree  showing  failure  to  interpose  the  defence  of  laches — remedy 
of  infant  by  bill  of  review.  Where  a  bill  to  establish  and  enforce  a 
resulting  trust  as  against  an  infant  heir,  showed  upon  its  face  that  the 
alleged  trust  arose  twenty-five  years  before  suit,  and  the  court  rendering 
a  decree  therein  against  the  infant  failed  to  require  the  guardian  ad  litem 
to  set  up  the  laches  in  defence,  it  was  held,  that  the  proceedings  and 
decree  against  the  infant  showed  error  on  their  face,  sufficient  to  justify 
the  court  in  setting  the  decree  aside  on  bill  filed  by  the  infant.     Ibid.  329. 

3.  Binding  effect  of  decree— for  what  it  may  be  attacked,  and  how. 
A  decree  against  an  infant  in  this  State  is  absolute  in  the  first  instance, 
like  one  against  an  adult,  subject  to  the  right,  however,  to  attack  it  by 
original  bill,  for  either  fraud,  or  error,  merely;  but  until  so  attacked, 
and  set  aside  or  reversed,  on  appeal  or  error,  it  is  binding  to  the  same 
extent  as  any  other  decree  or  judgment.    Ibid.  329. 

4.  Setting  aside  decree  after  infant's  majority — qualification — rights 
of  third  persons.     The  rule  allowing  an  infant,  before  or  after  his  ma- 
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jority,  to  impeach  and  set  aside  a  decree  against  him  for  error,  is  subject 
to  the  qualification,  that  the  decree,  when  the  court  rendering  it  had 
complete  jurisdiction,  will  not  be  thus  set  aside  as  against  third  persons 
who  have,  in  good  faith,  acquired  rights  under  it.  But  as  against  the 
original  parties  to  the  suit,  and  their  legal  representatives,  the  rule  will 
be  enforced.  Lloyd  v.  Kirkwood  et  al.  329. 
Presumption. 

5.  In  appellate  tribunals— favorable  to  the  action  of  the  court  below. 
See  APPEALS  AND  WEITS  OF  EEEOE,  11. 

Confession  of  judgment. 

6.  In  vacation — "vacation"  defined — entry  of  judgment,  by  whom 
made.     See  CONFESSION  OF  JUDGMENT,  1,  2,  3. 

JUDICIAL  POWEES. 

Confession  of  judgment. 

In  vacation — power  of  judge  to  order  entry  of  judgment.  See  CON- 
FESSION OF  JUDGMENT,  2. 

JUDGMENT  AND  EXECUTION  LIENS. 
On  real  estate.     See  LIENS,  1  to  8. 

JUEY. 

Arriving  at  a  verdict— the  mode.. 

1.  Jury  required  to  reconsider,  as  to  the  mode  of  their  finding.  A 
jury,  on  being  polled  upon  the  return  of  their  verdict,  were  asked  how 
they  arrived  at  the  amount  of  damages,  and  answered,  it  was  by  each 
juror  fixing  a  sum  and  dividing  the  aggregate  of  such  sums  by  twelve. 
The  court  thereupon  gave  the  jury  this  instruction,  on  its  own  motion: 
"If  your  verdict  be  in  favor  of  the  plaintiff,  you  can  not,  in  determining 
the  amount  of  damages  for  the  plaintiff,  add  together  the  respective 
amounts  named  by  each  juror,  and  divide  the  sum  by  twelve,  the  num- 
ber of  the  jurors,  but  must  determine  and  agree  upon  the  amount  of 
damages  collectively,  and  as  one  body," — and  sent  the  jury  out  again: 
Held,  that  there  was  no  error  in  the  action  of  the  court,  except  in  allow- 
ing the  jurors  to  be  questioned,  so  as  to  elicit  answers  to  impeach  their 
verdict.     Roy  v.  Goings,  656. 

2.  Upon  the  return  of  the  jury  a  second  time,  they  brought  in  a  ver- 
dict for  the  same  amount  of  damages  as  before,  and  on  being  polled, 
each  juror  said  the  verdict  was  his  verdict:  Held,  that  the  presumption 
was,  the  jury  obeyed  the  instruction,  and  that  the  answers  of  the  jurors 
on  being  polled,  repelled  any  presumption  that  the  amount  of  the  dam- 
ages was  arrived  at  by  addition  and  division.     Ibid.  656. 

LACHES.     See  LIMITATIONS,  8  to  11. 
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LANDLOKD  AND  TENANT. 
Distress  for  rent. 

1.  When  subject  to  prior  liens.  A  distress  warrant  issued  and  placed 
in  the  hands  of  a  sheriff  after  his  receipt  and  levy  of  executions  upon  the 
goods  and  chattels  of  the  tenant,  not  crops  grown  or  growing  upon  the 
demised  premises,  does  not  take  precedence  of  the  executions,  and  a  levy 
of  the  distress  warrant  will  be  subject  to  the  prior  liens  of  the  executions. 
Herron  v.  Gill,  247. 

Landlord's  lien. 

2.  Its  extent— Statute  of  Anne,  giving  lien,  not  in  force.  See 
LIENS,  9,  10. 

LEGACY. 
On  a  condition  pbecedent.    See  "WILLS,  8. 

LICENSE. 
Parol  license. 

To  construct  railroad  over  land — within  the  Statute  of  Frauds.  See 
STATUTE  OF  FRAUDS,  2;  ESTOPPEL,  3. 

LICENSE  FEE. 
Distinguished  from  a  tax. 

Constitutionality  and  validity  of  license  fee  imposed  by  city  or  vil- 
lage pursuant  to  the  general  law,  on  avocations  of  brewers  and  dis- 
tillers.    See  MUNICIPAL  CORPORATIONS,  1,  2. 

LIENS. 
Judgment  and  execution  liens. 

1.  On  real  estate — how  acquired — when  they  attach — their  dura- 
tion— under  acts  of  1845  and  1872.  Under  the  act  of  1845,  relating  to 
judgments,  a  judgment  did  not  become  a  lien  on  the  real  estate  of  the 
debtor  unless  an  execution  thereon  was  issued  within  a  year  from  its 
rendition,  but  when  execution  was  so  issued,  a  lien  was  created  which 
related  back  to  the  end  of  the  term  at  which  the  judgment  was  rendered, 
and  continued  for  seven  years  from  that  time,  and  no  longer.  A  levy  of 
an  execution,  in  such  case,  within  the  seven  years,  did  not  extend  the 
lien  beyond  that  time,  and  a  purchaser  at  a  sale  made  under  such  levy, 
but  after  the  seven  years,  took  the  property  subject  to  the  rights  of  in- 
tervening purchasers  and  incumbrancers.  Dobbins  et  al.  v.  First  Na- 
tional Bank  of  Peoria,  553. 

2.  But  by  the  act  of  1872,  a  judgment  of  a  court  of  record  becomes  a 
lien  on  real  estate  from  the  day  on  which  it  is  rendered,  except  as  against 
other  judgments  rendered  at  the  same  term.  If  no  execution  is  issued 
within  one  year  from  the  entry  of  judgment,  the  same  ceases  to  be  a  lien. 
But  still  an  execution  may  be  sued  out  within  seven  years,  and  that  will 
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become  a  lien  upon  land  from  the  time  it  is  delivered  to  the  officer;  and 
this  execution  lien  will  continue  for  one  year  after  the  expiration  of  the 
seven  years,  and  a  sale  thereunder  within  the  eight  years  will  relate  back 
to  the  levy,  and  confer  upon  the  purchaser  the  same  rights  as  if  the  sale 
had  been  made  within  the  seven  years.  Dobbins  et  al.  v.  First  National 
Bank  of  Peoria,  553. 

3.  A  lien  on  the  lands  of  a  judgment  debtor,  obtained  by  the  levy  of 
an  execution  after  the  lien  of  the  judgment  is  lost  by  not  suing  out  an 
execution  within  one  year,  will,  in  determining  priorities  between  cred- 
itors, be  given  the  same  effect  that  would  be  given  to  a  judgment  recov- 
ered on  the  same  day,  followed  by  an  execution  within  the  year,  and  no 
other  or  different  effect.     Ibid.  553. 

4.  Under  the  act  of  1872,  when  the  lien  of  a  judgment  is  lost  by  not 
having  an  execution  issued  within  a  year,  if  a  third  party  obtains  a  judg- 
ment against  the  same  debtor  before  any  execution  is  sued  out  on  the 
former  one,  the  lien  of  the  junior  judgment  will  take  precedence  over  a 
lien  subsequently  created  by  suing  out  an  execution  on  the  prior  judg- 
ment.    Ibid.  553. 

5.  In  the  particular  case.  A  judgment  was  recovered  March  16,  1871, 
upon  which  an  execution  was  issued  within  a  year,  which  was  returned 
"no  property  found. "  On  April  10,  1872,  an  alias  execution  was  issued, 
and  levied  on  the  17th  of  the  same  month,  on  land  of  the  defendant 
therein.  On  November  7, 1878,  it  was  returned  "no  part  satisfied, "  and  on 
January  16,  1879,  the  land  was  sold  on  a  venditioni  exponas,  sued  out 
November  16,  1878,  and  after  fifteen  months  a  deed  was  made  to  the  as- 
signee of  the  purchaser.  On  March  2, 1878,  a  second  judgment  was  recov- 
ered against  the  same  defendant,  by  another  party,  upon  which  execution 
was  issued  April  29,  1878,  and  being  returned  unsatisfied,  an  alias,  on 
December  31,  1880,  was  issued,  which  was  levied  on  the  same  land,  and 
the  holder  of  the  latter  judgment  filed  a  bill  to  set  aside  the  sale  and 
deed  under  the  prior  judgment:  Held,  that  the  lien  of  the  first  judgment 
expired  in  April,  1878,  and  before  any  sale  under  it,  and  left  the  lien  of 
the  second  judgment  in  full  force,  and  the  only  lien  upon  the  land,  and 
that  the  law  of  1845,  and  not  that  of  1872,  governed  the  case  of  the  party 
claiming  under  the  prior  judgment.     Ibid.  553. 

6.  Extension  of  lien  in  favor  of  judgment  creditors.  To  extend  the 
lien  in  favor  of  a  judgment  creditor  beyond  seven  years,  he  must  cause 
a  levy  to  be  made  upon  land  of  the  debtor,  and  such  levy  must  be  made 
under  and  within  the  lifetime  of  the  execution,  when  the  lien  on  the  land 
bo  levied  upon  will  continue  for  one  year  after  the  expiration  of  the  seven 
years'  lien  applicable  in  ordinary  cases.     Ibid.  553. 

7.  Repealing  clause  in  act  of  1872—  saving  of  preexisting  rights. 
The  act  of  1872,  relating  to  judgments  and  executions,  and  the  liens 
thereof,  after  repealing  the  act  of  1845  and  other  acts  on  the  same  sub- 
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ject,  declares  that  "this  (the  repealing)  section  shall  not  be  so  construed 
as  to  affect  any  rights  that  may  have  accrued,  or  any  suits  or  proceedings 
that  may  be  pending,  when  this  act  shall  take  effect:"  Held,  that  the 
effect  of  this  provision  was  to  continue  the  old  law  in  operation  as  to  all 
cases  where  suits  had  been  actually  commenced  or  were  pending  when 
the  new  law  took  effect.  Dobbins  et  al.  v.  First  National  Bank  of 
Peoria,  553. 

8.  The  words,  "suits  or  proceedings,"  in  the  saving  clause  of  section 
66  of  the  act  of  1872,  relating  to  judgments  and  executions,  which  repeals 
certain  prior  laws,  embrace  executions,  a  suit  being  an  attempt  to  gain 
an  end  by  legal  process,  and  an  execution  of  the  judgment  being  the 
final  step  in  a  suit  at  law.     Ibid.  553. 

Landlord's  men. 

9.  Its  extent.  A  lien  is  given  by  the  statute  to  a  landlord  upon  crops 
growing  and  grown  upon  demised  premises  in  any  year,  for  the  rent  that 
shall  accrue  during  such  year;  but  no  specific  lien  is  created  or  given  as 
to  any  other  property  of  the  tenant.     Herron  v.  Gill,  247. 

10.  Statute  of  Anne,  giving  lien,  not  in  force  in  this  State.  The 
statute  of  8th  Anne,  C.  14,  giving  a  landlord  a  lien  on  the  goods  and 
chattels  of  his  tenant,  generally,  is  not  in  force  in  this  State,  being  of  a 
date  later  than  the  fourth  year  of  James  I.  If  ever  in  force  here  as  a 
part  of  the  laws  of  Virginia,  it  has  been  repealed  by  implication,  or  su- 
perseded by  subsequent  acts  of  our  legislature  intended  as  revisions  of 
the  whole  subject.    Ibid.  247. 

Vendor's  men. 

11.  Vendor  taking  other  security.  Where  the  vendor  of  land  accepts 
as  a  security  for  the  unpaid  purchase  money,  bonds  of  the  purchaser 
secured  by  a  trust  deed  upon  the  land  sold  and  conveyed,  and  other  land, 
he  waives  all  right  to  a  vendor's  lien.  Chicago  and  Great  Western 
Railroad  Land  Co.  et  al,  v.  Peck  et  al.  408. 

LIMITATIONS. 
Assigning-  errors. 

1.  Within  what  time  errors  may  be  assigned.  An  assignment  of 
cross-errors  by  a  defendant  in  error  will  not  be  stricken  out  because  not 
made  within  five  years  after  the  entry  of  the  decree  sought  to  be  reviewed. 
The  limitation  of  the  statute  in  respect  to  a  writ  of  error  does  not  apply 
to  the  assignment  of  errors,  but  to  the  suing  out  of  the  writ.  The  statute 
gives  the  defendant  in  error  or  appellee  the  right  to  file  cross-errors,  and 
he  may  do  so  even  after  the  five  years  which  would  bar  a  writ  of  error 
have  expired.  Chicago  and  Great  Western  Railroad  Land  Co.  et  al. 
V.  Peck  et  al.  408. 

Adverse  possession. 

2.  As  between  tenants  in  common.  One  tenant  in  common  can  not 
set  up  the  bar  of  the  Statute  of  Limitations  to  defeat  an  action  brought 
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by  his  co-tenants,  for  the  reason  that  his  possession  is  not  adverse. 
Possession  of  land,  however  long  continued,  unless  adverse,  will  not  de- 
feat a  recovery  on  behalf  of  the  owner.     Stevens  et  al.  v.  Wait  et  al.  544. 

3.  Whether  possession  is  adverse.  The  owner  of  land,  while  in  its 
occupancy  as  a  homestead,  conveyed  the  same  in  fee,  reserving  in  the 
deed,  however,  his  homestead  right.  It  was  held,  the  continued  posses- 
sion of  the  premises  by  the  grantor,  after  his  conveyance,  was  not  adverse 
to  his  grantee,  because  such  possession  was  consistent  with  the  deed. 
Ibid.  544. 

Limitation  act  of  1835. 

4.  Seven  years'  possession — other  requisites.  Under  the  Limitation 
law  of  1835,  seven  years'  possession  of  land  by  actual  residence  thereon 
is  not  of  itself  sufficient  to  create  the  bar.  The  occupant  must  also  show 
a  connected  title,  deducible  of  record,  in  connection  with  the  possession. 
Stolts  et  al.  v.  Doering,  234. 

Limitation  act  of  1839. 

5.  Color  of  title  essential.  Under  the  Limitation  law  of  1839,  actual 
possession  of  land  and  payment  of  all  taxes  thereon  for  seven  years  suc- 
cessively, but  without  color  of  title,  afford  no  defence  to  an  action  by 
the  true  owner.     Ibid.  234. 

6.  Color  of  title — devise  of  lands  by  a  general  description.  A  de- 
vise of  all  lands  belonging  to  the  testator  in  the  State  of  Illinois,  by  that 
general  description,  while  it  will  pass  to  the  devisee  the  title  to  all  such 
lands  lying  in  this  State  as  belonged  to  the  testator  at  the  time  of  his 
death,  yet  it  will  not  be  given  effect  as  to  a  particular  tract  claimed  under 
the  will,  without  proof  that  the  testator  owned  the  same  at  the  time  his 
will  took  effect;  but  such  devise  will  not  constitute  color  of  title  under 
the  Limitation  law,  even  though  the  testator  may  have  had  color  of  title. 
Holbrook  v.  Forsythe  et  al.  306. 

7.  Transfer  by  devise — descent  to  heirs.  A  person  having  only  color 
of  title  to  lands  in  this  State  may  transfer  the  same  by  a  general  devise 
of  all  lands  owned  or  claimed  by  him  in  the  State,  or  by  a  specific  desig- 
nation of  the  same  in  any  appropriate  way  by  which  they  may  be  identi- 
fied. In  like  manner,  if  one  having  only  color  of  title  dies  intestate, 
such  color  of  title  will  descend  to  his  heirs  at  law.     Ibid.  306. 

Lapse  of  time  aside  feom  the  statute. 

8.  Laches — and  whether  possession  is  adverse.  The  owner  of  land 
conveyed  the  same  to  secure  a  loan  of  money,  and  after  his  death  his 
widow  paid  the  debt  and  took  a  conveyance  to  herself,  and  inventoried 
the  land  as  that  of  her  husband,  and  she  and  the  only  heir  occupied  the 
same  as  a  homestead,  she  having  a  dower  and  homestead  right  in  the 
premises.  It  was  held,  that  the  widow's  possession  was  not  adverse  as 
against  the  heir,  and  that  laches  is  not  imputable  in  such  a  case.  Hunter 
et  al.  v.  Dennis  et  al.  568. 
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LIMITATIONS.    Lapse  of  time  aside  from  the  statute.    Continued. 

9.  Laches — as  a  bar  to  the  setting  aside  of  release  of  security, 
where  the  release  was  improperly  made.  Several  deeds  of  trust  secur- 
ing bonds  were  wrongfully  released,  without  payment,  or  the  knowledge 
or  consent  of  the  bondholders,  and  the  trustees  therein  named,  within 
one  month  after  the  recording  of  the  releases  (in  violation  of  the  agree- 
ment under  which  they  were  delivered)  came  to  the  knowledge  of  the 
bondholders,  filed  their  bill  to  set  aside  the  releases,  and  the  holders  of 
the  major  part  of  the  bonds  filed  their  cross-bills,  two  and  three  years 
after,  for  the  same  purpose,  and  for  a  foreclosure  of  the  trust  deeds  given 
to  secure  them.  It  was  held,  that  laches  was  not  attributable  to  them  so 
as  to  bar  their  right  to  the  equitable  relief  sought.  Chicago  and  Great 
Western  Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

10.  And  where  the  holder  of  bonds  placed  them  in  the  hands  of  a 
depositary,  to  be  surrendered  only  upon  the  performance  of  certain  con- 
ditions, and  the  trustee  in  the  trust  deed  securing  them,  in  1873  released 
the  trust  deed,  the  conditions  of  the  deposit  not  having  been  complied 
•with,  and  the  owner  demanded  a  return  of  his  bonds  the  next  year,  and 
obtained  a  judgment  on  the  notes  they  were  given  as  collaterals  to  secure, 
and  in  1876  filed  his  cross-bill  in  another  suit  to  have  the  release  set 
aside  and  for  a  foreclosure,  it  was  held,  that  there  was  no  such  acqui- 
escence and  laches  as  to  bar  his  cross-bill.     Ibid.  408. 

11.  As  a  bar  to  a  bill  to  establish  a  resulting  trust.  Where  a  party 
claiming  a  resulting  trust  as  to  an  interest  in  land,  sleeps  on  his  rights 
for  twenty-five  years  before  filing  a  bill  to  establish  and  enforce  the  same, 
during  which  time  the  original  owner  and  his  heir  have  died,  such  laches 
and  delay,  unexplained,  will  be  a  complete  bar  to  the  relief  sought.  The 
fact  that  the  land  has  remained  unoccupied,  is  no  sufficient  excuse  for 
the  delay.     Lloyd  v.  Kirkwood  et  al.  329. 

12.  Amendment  of  sheriff's  return — effect  of  mere  lapse  of  time. 
See  AMENDMENTS,  2,  3,  4. 

MALICIOUS  PROSECUTION. 

Peobabde  cause. 

1.  Want  of  probable  cause — whether  malice  to  be  inferred.  In  an 
action  for  a  malicious  prosecution,  when  all  the  facts  and  circumstances 
proven  show  a  want  of  probable  cause  for  the  arrest  and  imprisonment 
of  the  plaintiff  on  a  charge  of  crime,  the  jury  may  take  this  fact  into  con- 
sideration, and  from  it  infer  malice,  not  as  a  matter  of  law,  but  as  a  con- 
clusion of  fact.    Roy  v.  Goings,  656. 

Advice  of  counsel. 

2.  As  a  protection  and  defence.  A  party,  in  order  to  shield  himself 
from  a  prosecution  for  an  alleged  malicious  arrest,  etc.,  by  the  advice  of 
counsel,  must  make  a  full  statement  of  all  the  material  facts  to  the  attor- 
ney advising  him.     The  person  seeking  such  advice  will  not  be  protected 
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if  he  makes  a  garbled  statement  of  the  facts  and  circumstances  bearing 
upon  the  question  of  the  guilt  or  innocence  of  the  person  proposed  to 
be  arrested.     Roy  v.  Goings,  656. 

3.  The  particular  case.  In  this  case,  a  mortgagor  of  crops  grown  by 
him,  before  the  maturity  of  the  debt  gathered  a  load  of  beans  from  the 
land  on  which  they  were  grown,  and  took  them  to  his  residence,  about 
two  miles  distant,  to  thresh  them.  The  mortgagee,  on  learning  this, 
posted  notices  for  a  foreclosure  of  the  mortgage,  and  forbade  the  mort- 
gagor from  removing  any  more  of  the  crops,  and  threatened  to  have  him 
arrested  if  he  did.  The  latter,  claiming  he  had  the  right  to  gather  the 
beans,  and  denying  the  mortgagee's  right  to  foreclose,  gathered  another 
load  of  beans,  in  open  day,  under  claim  of  right,  when  the  mortgagee 
had  him  arrested  and  imprisoned  on  a  charge  of  larceny.  In  an  action 
for  malicious  prosecution,  by  the  mortgagor,  against  the  mortgagee,  the 
latter  sought  to  justify  under  the  advice  of  the  State's  attorney:  Held, 
that  he  should  have  disclosed  to  the  attorney,  whose  advice  he  sought, 
that  the  plaintiff  took  the  property  openly,  in  daylight,  as  any  one  would 
his  own  property,  and  that  plaintiff  had  insisted  that  the  mortgagee  had 
no  right  to  foreclose,  and  that  he  had  claimed  the  right  to  gather  and 
preserve  the  beans,  in  order  to  protect  himself,  as  he  had  been  advised 
he  might  do.     Ibid.  656. 

4.  In  a  suit  of  this  character,  the  proof  showed  that  the  criminal 
prosecution  was  instituted  on  the  advice  of  the  State's  attorney,  and  also 
that  such  attorney  was  habitually  intemperate.  The  jury  were  instructed 
that  to  entitle  the  defendant  to  protect  himself  on  the  advice  of  an  attor- 
ney, he  must  have  communicated  the  facts  within  his  knowledge,  etc., 
to  a  respectable  attorney  in  good  standing,  and  have  acted  in  good  faith 
on  his  advice:  Held,  there  was  no  error  in  the  instruction  in  requiring 
the  communication  to  have  been  made  to  an  attorney  in  good  standing, 
this  court  not  being  prepared  to  hold  an  attorney  is  in  good  standing 
merely  because  of  his  holding  a  commission  as  State's  attorney.  Ibid. 
656. 

Good  faith. 

5.  Of  the  good  faith  required — independently  of  legal  advice.  The 
law  requires  that  one  in  instituting  a  criminal  prosecution  shall  act  in 
good  faith,  or  under  an  honest  belief  of  the  guilt  of  the  party  arrested, — 
and  this  notwithstanding  he  has  taken  legal  advice.     Ibid.  656. 

MARKET  VALUE. 
Condemning  property  for  public  use.  See  EMINENT  DOMAIN,  6, 7. 

MARRIAGE. 
Common  daw  marriage. 

1.  What  may  constitute.  In  the  absence  of  any  statutory  prohibition, 
a  marriage  at  common  law  may  be  had  per  verba  futuro  cum  copula; 
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but  the  copula  must  be  in  fulfillment  of  the  agreement  to  marry,  or  in 
consummation  of  such  a  contract.  The  fact  that  sexual  intercourse 
occurs  after  the  agreement  to  marry  at  some  future  clay,  is  not  of  itself 
sufficient  to  establish  the  marriage  relation.  To  be  availing,  the  parties, 
at  the  time  of  the  copula,  must  then  have  accepted  each  other  as  hus- 
band and  wife.     Stoltz  et  al.  v.  Doering,  234. 

Maeeiage  of  mothee  of  bastaed. 

2.  As  affecting  her  rights  under  the  Bastardy  act.  See  BAS- 
TARDY, 1,  2. 

MARSHALING  ASSETS.   See  MORTGAGES  AND  DEEDS  OF  TRUST, 
12  to  17. 

MASTER  IN  CHANCERY.     See  CHANCERY,  20,  21. 
MEASURE  OF  DAMAGES. 

INJUBY  DONE  BY   SEEVANT. 

1.  Obeying-  master's  order — in  suit  against  the  master,  evidence  as 
to  retaining  servant  after  knowledge  of  misconduct.  The  retaining  of 
a  servant  of  a  company  after  knowledge  is  brought  home  to  the  officer  or 
agent  of  the  company  of  his  misconduct  resulting  in  a  personal  injury  to 
another,  or  failing  to  discharge  him  for  negligence,  etc.,  has  been  held 
admissible  in  evidence,  when  the  fact  was  known  to  the  officer  or  agent 
of  the  company  having  power  to  dismiss  the  negligent  servant,  as  charac- 
terizing the  animus  of  those  controlling  the  company,  and  as  an  ingredi- 
ent in  the  measure  of  damages.     Peck  v.  Cooper,  192. 

TEESPASS   TO   THE  PEESON. 

2.  Pecuniary  circumstances  of  the  defendant.  On  the  trial  of  an 
action  of  trespass  for  an  assault  and  battery,  the  plaintiff  may  give  in 
evidence  the  pecuniary  circumstances  of  the  defendant,  to  enhance  his 
damages,  and  in  such  case  the  defendant  may  give  counter  evidence  on 
the  subject;  but  unless  such  evidence  is  given  by  the  plaintiff,  the  de- 
fendant has  no  right  to  introduce  proof  on  that  subject,  even  in  mitiga- 
tion of  damages.     Mullin  et  al.  v.  Spangenberg,  140. 

Caeeiees  of  passengees. 

3.  In  suit  to  recover  damages  for  expulsion  of  a  passenger  from  a 
train.  A  passenger  who  has  rightfully  bought  a  ticket  for  his  passage 
over  a  line  of  railroad,  and  such  ticket  is  refused,  and  who  is  expelled 
from  the  cars  on  refusal  to  pay  fare  to  the  conductor,  will  be  entitled  to 
recover  of  the  railway  company  the  amount  of  the  cost  of  a  ticket  from 
the  place  where  he  was  ejected  to  the  place  called  for  in  his  ticket,  and 
also  such  damages  as  he  may  have  sustained  on  account  of  delay  by  his 
expulsion,  and  all  additional  expenses  necessarily  occasioned  thereby, 
as  well  as  reasonable  damages  for  the  indignity  of  being  expelled  from 
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the  train,  but  not  damages  for  personal  injuries  received  in  putting  him 
off,  unless  the  expulsion  "was  malicious  or  wanton,  as  he  might  have 
avoided  such  injury  by  leaving  the  train  when  so  ordered.  In  such  case 
it  would  be  his  duty  to  pay,  or  leave  the  train,  and  sue  for  damages,  if 
he  should  choose  to  do  so.    Pennsylvania  Railroad  Co.  v.  Connell,  295. 

Injuey  to  beveesionaby  inteeest. 

4.  To  the  property  as  a  whole.  In  an  action  on  the  case  by  a  rever- 
sioner, against  a  city,  to  recover  damages  caused  by  the  construction  of  a 
viaduct  near  the  property,  and  raising  the  grade  of  the  street  so  as  to 
render  access  to  the  building  on  the  premises  difficult,  testimony  of 
witnesses  that  the  property,  taken  as  a  whole,  was  damaged,  and  stating 
the  damage,  was  held  competent  to  show  damage  to  the  reversion.  City 
of  Chicago  v.  McDonough  et  al.  85. 

5.  To  the  present  possession  and  the  reversion.  The  lease  of  the 
property  was  given  in  evidence,  and  proof  made  of  the  damage  to  the 
rental  value,  as  well  as  evidence  of  the  damage  to  the  property  by  the  de- 
preciation of  its  market  value:  Held,  that  the  evidence  furnished  data 
from  which  the  jury  might  calculate  the  damage  to  the  reversion  sepa- 
rate from  that  to  the  possession.     Ibid.  85. 

6.  At  the  commencement  of  the  trial  the  plaintiffs  counsel  stated  to 
the  court  and  jury  that  no  claim  was  made  for  injury  to  the  present  pos- 
session of  the  premises,  and  then  proved  by  witnesses  the  damage  to  the 
property  as  a  whole,  which  testimony  was  objected  to,  generally,  "as 
including  too  much,"  and  on  account  of  the  "lease  matter,"  without  dis- 
tinctly asking  to  have  the  evidence  confined  to  the  injury  to  the  reversion: 
He'td,  there  was  no  error  in  the  admission  of  the  evidence,  as  the  de- 
fendant had  the  right,  on  cross-examination,  to  have  the  testimony  made 
restrictive  to  the  two  species  of  damages,  and  as  damages  to  the  posses- 
sion had  been  disclaimed  in  open  court.     Ibid.  85. 

Condemning  pbopebty  fob  a  public  use. 

7.  Modes  of  showing  the  value  of  property  sought  to  be  taken*  See 
EMINENT  DOMAIN,  6,  7. 

MEEGEE.     See  CONTEACTS,  2,  3;  PAETITION,  4. 

MISTAKE  OF  LAW.     See  CHANCEEY,  7,  8. 

MONEY  HAD  AND  EECEIVED. 
When  an  action  well  lie  theeefob. 

1.  Indebitatus  assumpsit  for  money  had  and  received,  is  an  equitable 
action,  and  lies  where  one  party  has  obtained  money  which  in  equity  and 
good  conscience  he  ought  not  to  be  permitted  to  retain.  Laflin  v.  Howe, 
253. 
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When  an  action  will  lie  thekefob.     Continued. 

2.  A  person  purchased  by  written  contract  certain  city  lots,  at  a  cer- 
tain price  per  front  foot,  and  at  the  same  time  bought  of  the  vendor  the 
buildings  on  the  property  claimed  to  be  owned  by  him,  their  value  and 
price  to  be  afterward  fixed  by  appraisement,  which  was  done,  and  the 
purchaser  paid  for  the  whole,  and  received  a  deed  for  the  lots.  It  turned 
out  that  one  of  the  buildings,  for  which  $1000  had  been  paid,  did  not 
belong  to  the  vendor,  so  that  no  title  passed  as  to  it.  It  was  held,  that 
the  purchaser  could  recover  the  price  paid  by  him  for  such  building,  in 
an  action  for  money  had  and  received.     Lafiin  v.  Howe,  253. 

MOKTGAGES  AND  DEEDS  OF  TKUST. 
Purchaser  op  equity  op  redemption. 

1.  Liability  on  assuming  mortgage  debt.  A  purchaser  of  mortgaged 
premises  from  the  mortgagor,  who  assumes  payment  of  the  mortgage 
debt,  or  who  accepts  a  conveyance  reciting  his  assumption  of  the  same 
with  a  knowledge  of  such  recital,  will  at  once  become  personally  liable 
to  the  mortgagee  for  the  mortgage  indebtedness;  and  he  can  not  defeat 
the  mortgagee's  right  to  hold  him  responsible,  by  procuring  a  release 
from  the  mortgagor.     Bay  v.  Williams,  91. 

2.  Consideration  for  assuming  mortgage  debt.  The  acceptance  by 
the  purchaser  of  a  conveyance  by  a  mortgagor  of  his  equit}*  of  redemp- 
tion in  mortgaged  premises,  is  a  sufficient  consideration  for  a  promise 
by  the  grantee  to  assume  and  pay  the  mortgage  debt.     Ibid.  91. 

Eelease  of  mortgaged  lands  by  trustee. 

3.  Retiring  a  first  issue  of  bonds  with  a  new  series — exchanging 
bonds  for  the  lands  mortgaged — releases  by  trustee  in  furtherance  of 
such  exchange.  "Where  a  deed  of  trust  contained  a  provision  for  retiring 
the  bonds  secured  thereby,  and  the  holders  to  take  lots  embraced  in  the 
deed,  at  their  schedule  prices,  in  lieu  of  bonds,  to  which  the  trustee  was 
to  make  releases  to  any  one  procuring  a  deed  for  the  equity  of  redemp- 
tion, it  was  held,  that  a  bondholder  having  procured  a  deed  of  the  equity 
of  redemption  in  lots  from  the  mortgagor,  even  without  consideration, 
had  the  right  to  take  lots  at  their  schedule  price  for  bonds  held  by  him 
of  an  equal  amount,  and  that  the  court  would  compel  the  trustee  to  re- 
lease lots  so  selected,  from  the  trust  deed,  on  tender  of  their  price  in 
bonds  of  the  mortgagor,  rightfully  issued  and  delivered  to  him.  Chi- 
cago and  Great  Western  Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

4.  Under  such  a  provision  in  a  trust  deed  for  securing  the  bonds  of  a 
private  corporation  for  the  exchange  of  bonds  for  property  named  in  the 
deed,  at  their  schedule  price,  when  the  proof  makes  the  holder's  title  to 
bonds  suspicious  and  uncertain,  the  trustee  may  properly  refuse  to  re- 
lease lots  to  him  for  such  bonds.  In  such  case  his  title  to  the  bonds 
should  be  settled  by  an  action  at  law.     Ibid.  408. 


INDEX.  721 


MORTGAGES  AND  DEEDS  OF  TRUST. 
Release  of  mortgaged  lands  by  trustee.     Continued. 

5.  Power  of  trustee  to  release — rights  and  remedies  in  case  of  wrong- 
ful release.  A  trustee  in  a  deed  of  trust  has  no  power  to  release  the 
same  except  upon  the  surrender  and  cancellation  of  the  bonds  it  was 
given  to  secure.  The  placing  such  bonds  in  the  hands  of  another  in 
escrow,  to  be  surrendered  and  cancelled  upon  the  performance  of  a  con- 
dition never  performed,  will  not  authorize  the  trustee  to  release  the  trust 
deed  securing  them,  and  if  he  does,  the  release  may  be  set  aside  and 
the  trust  deed  foreclosed  at  the  suit  of  the  owner  of  the  bonds.  Chicago 
and  Great  Western  Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

6.  And  if  the  releases  so  placed  in  escrow  shall  be  placed  upon  record 
without  such  arrangements  being  made,  and  without  the  knowledge  or 
consent  of  the  bondholders,  they  may  be  set  aside  and  the  former  secur- 
ity reinstated,  even  as  against  subsequent  incumbrancers  who  may  have 
been  deceived  by  the  recording  of  the  releases.     Ibid.  408. 

7.  Ratification  of  releases  so  wrong  fully  made.  In  the  case  of  such 
wrongful  action  of  the  trustee,  the  bringing  of  a  personal  action  by  the 
bondholders  against  the  trustee,  to  recover  damages,  will  not  be  taken 
as  a  ratification  of  the  releases,  so  as  to  bar  a  subsequent  suit  to  set  them 
aside.  Such  personal  action  is  no  more  than  the  pursuit  of  a  cumulative 
remedy.     Ibid.  408. 

Deed  of  trust  by  railroad  company. 

8.  Creditors  exchanging  evidences  of  indebtedness — giving  new 
trust  deed — setting  aside  fraudulent  arrangement  as  to  one  creditor, 
only.  Where  creditors  of  a  corporation  are  induced  to  surrender  and 
cancel  the  evidences  of  their  debts  secured  by  deed  of  trust  on  real 
estate,  and  accept  in  lieu  thereof  bonds  of  the  corporation  secured  by 
trust  deed,  the  bonds  being  for  a  much  larger  sum  than  was  secured  in 
the  first  trust  deed,  upon  the  assurance  that  the  second  trust  deed  shall 
embrace  the  same  lands  as  the  first,  and  the  corporation,  before  giving 
the  second  trust  deed,  conveys  a  part  of  the  lots  to  secure  a  particular 
creditor,  if  such  conveyance  is  set  aside  as  fraudulent,  it  can  not  be  set 
aside  as  to  one  of  the  creditors,  only,  who  has  exchanged  old  for  new 
bonds.  If  the  first  deed  of  trust  is  to  be  enforced  as  to  one  of  such 
creditors,  it  must  be  for  all.     Ibid.  408. 

9.  Preference  to  a  prior  lienholder.  Where  one  creditor  secured 
by  a  prior  trust  deed,  agreed  to  surrender  the  evidence  of  his  debt  and 
take  bonds  secured  by  a  trust  deed  subsequent  to  other  intervening  in- 
cumbrances, upon  the  condition  that  he  should  receive  a  preference  in 
security  for  the  new  bonds  under  the  latter  trust  deed,  which  was  given 
in  it,  it  was  held,  that  he  was  entitled  to  the  preference  or  to  be  restored 
to  his  prior  lien,  there  being  no  proof  of  fraud  on  the  other  creditors  in 
giving  such  preference.     Ibid.  408. 
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Deed  of  tkust  by  kailkoad  company.     Continued. 

10.  Right  to  foreclose  trust  deed  before  maturity  of  the  bonds 
secured.  A  railroad  company  issued  its  bonds  giving  a  mortgage  on  its 
projected  railroad,  franchise  and  property,  and  other  parties  composing 
the  railroad  company  gave  a  deed  of  trust  upon  real  estate,  further  secur- 
ing such  bonds,  which  provided  that,  in  case  of  a  foreclosure  and  sale 
under  the  railroad  mortgage  the  proceeds  of  sale  should  be  insufficient 
to  pay  all  the  bonds  in  full,  then  the  bonds  should  become  due  and  pay- 
able forthwith.  It  appeared  that  a  foreclosure  of  the  railroad  mortgage 
would  have  produced  nothing,  and  would  have  been  useless:  Held, 
that  as  there  was  nothing  to  exhaust  by  a  foreclosure  of  the  railroad 
mortgage,  it  might  be  taken  as  an  exhaustion  of  the  property,  and  that 
a  foreclosure  of  the  trust  deed  might  be  had  before  the  maturity  of  the 
bonds,  the  same  as  if  the  railroad  mortgage  had  been  foreclosed  and 
nothing  realized  thereby.  Chicago  and  Great  Western  Railroad  Land 
Co.  et  al.  v.  Peck  et  al.  408. 

11.  Decree  as  to  surplus  on  foreclosure.  On  the  foreclosure  of  a 
trust  deed  securing  a  large  number  of  bonds,  where  there  were  prior 
liens  as  to  part  of  the  property,  and  other  claims  and  interests  involved, 
a  decree  that  any  surplus,  after  paying  the  bondholders  known,  should 
be  brought  into  court,  to  be  subsequently  distributed,  under  the  direc- 
tion of  the  court,  to  the  holders  of  bonds  and  liens  entitled  to  it,  and 
reserving  all  questions  not  decided,  for  subsequent  consideration,  was 
proper.     Ibid.  408. 

Marshaling  assets— in  equity. 

12.  In  case  of  a  lien  on  two  funds  by  a  creditor — subsequent  pur- 
chasers — sale  in  inverse  order  of  alienation.  Where  a  creditor  has  a 
lien  upon  two  funds  in  only  one  of  which  another  party  has  an  interest, 
that  party  has  a  right  to  compel  the  creditor  first  to  exhaust  the  security 
in  which  such  other  party  has  no  interest.     Ibid.  408. 

13.  The  owner  of  certain  parcels  of  land  gave  deeds  of  trust  on  the 
same  to  secure  certain  of  his  bonds,  after  which  releases  from  the  trustee 
were  placed  upon  record,  in  violation  of  the  agreement  under  which  they 
were  placed  in  the  hands  of  one  in  escrow,  and  a  subsequent  trust  deed 
was  made  securing  other  indebtedness,  which  made  no  provision  for  the 
security  of  the  holders  of  the  bonds  under  the  prior  trust  deeds.  On 
discovery  of  this,  a  conveyance  of  lots  not  included  in  the  second  trust 
deed  was  made  to  a  third  person,  to  secure  such  prior  bondholders,  in- 
cluding a  part  of  the  lots  embraced  in  the  first  trust  deeds:  Held,  on 
bill  by  such  bondholders  to  set  aside  the  releases  and  foreclose  the  first 
trust  deeds,  that  the  court  should  have  decreed  the  sale  of  the  lots  so 
conveyed  as  a  security,  first,  before  those  included  in  the  last  trust  deed. 
Ibid.  408. 

14.  On  the  foreclosure  of  a  trust  deed  upon  lots,  it  appeared  that 
certain  of  the  lots  had,  after  the  making  of  the  trust  deed,  been  con- 
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veyed  by  the  owner  of  the  equity  of  redemption  to  one  in  trust  as  trustee 
for  a  city,  in  July,  1874,  and  that  certain  other  lots  had  been  conveyed 
to  another  party  on  April  15,  1874,  and  the  court  ordered  the  lots  last 
mentioned  to  be  sold  first:  Held,  that  the  decree  was  erroneous,  in  not 
ordering  a  sale  in  the  inverse  order  of  alienation.  Chicago  and  Great 
Western  Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

15.  Where  a  sale  is  ordered  of  property  under  a  decree  of  foreclosure, 
and  to  satisfy  other  liens,  as  to  such  other  liens  the  property  subject 
thereto  not  embraced  in  the  mortgage  should  first  be  sold,  and  in  the 
inverse  order  of  its  alienation.     Ibid.  408. 

16.  Of  the  decree  in  several  consolidated  cases  —  whether  by  one 
or  separate  decrees.  Where  it  was  stipulated  and  agreed  that  various 
distinct  bills  and  cross-bills,  all  filed  by  creditors  and  lienholders  to 
settle  their  conflicting  rights  and  priorities,  should  be  heard  together  as 
one  cause,  and  that  the  evidence  in  each  case  should  be  considered  in 
every  other  suit,  so  far  as  applicable,  it  was  held,  that  this  was  not  a 
merger  of  all  the  cases  in  one  for  all  purposes,  but  only  for  the  hearing, 
and  that  there  was  no  error  in  rendering  separate  decrees  in  the  several 
cases  instead  of  one  for  all  of  them.     Ibid.  408. 

17.  Decree  for  several  sales  in  favor  of  different  parties.  Where 
different  complainants  have  separate  liens  upon  separate  and  distinct 
pieces  of  property  in  part,  and  such  liens  are  complicated,  there  will  be 
no  error  in  rendering  a  decree  in  the  several  suits,  when  heard  as  one 
cause,  ordering  separate  sales  of  the  same  lots  to  pay  different  parties, 
and  subject,  to  some  extent,  to  prior  liens,  instead  of  one  sale  of  the 
property  unincumbered,  to  pay  all  the  liens  thereon,  although  the  latter 
form  of  the  decree  might  perhaps  have  been  well  adopted.     Ibid.  408. 

Decree  construed. 

18.  As  directing  the  mode  of  sale  on  foreclosure.  Where  a  deed  of 
trust  was  given  on  the  west  one  hundred  acres  of  a  quarter  section  of 
land,  to  secure  a  debt,  and  the  land  was  afterward  subdivided  into  lots 
and  blocks,  a  decree  of  foreclosure  ordered  the  sale  of  the  premises: 
Held,  that  the  decree  did  not  require  the  sale  of  the  property  en  masse. 
It  would  be  the  duty  of  the  officer  to  sell  by  lots,  if  that  could  be  done 
more  advantageously,  and  if  any  of  the  lots  had  been  sold  by  the  owner, 
they  should  be  sold  last.     Ibid.  408. 

Report  op  sale. 

19.  Substitution  of  new  report  of  sale — and  giving  additional  de- 
cree— notice  required.  After  report  of  a  sale  under  a  decree  of  foreclos- 
ure has  been  confirmed,  leave  to  file  a  substituted  report  of  the  sale,  the 
original  being  lost,  and  a  personal  decree  for  any  deficiency  not  realized 
by  the  sale,  should  not  be  allowed  except  upon  notice  to  the  defendant, 
or  some  one  entitled  to  represent  him.     Ibid.  408. 
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MORTGAGES  AND  DEEDS  OF  TRUST.     Continued. 
Accelerating  maturity  of  debt. 

20.  By  non-payment  of  installment  of  interest.  Parties  may,  by 
contract,  make  the  time  given  for  payment  of  the  principal  debt  depend 
upon  the  prompt  payment  of  the  several  installments  of  interest  when 
due,  and  provide,  either  in  the  note,  or  mortgage  securing  the  same,  that 
a  failure  to  make  payment  of  any  installment  of  interest  shall  work  a 
forfeiture  of  the  credit,  and  make  the  entire  debt  due  at  once.  Hood- 
less  v.  Reed  et  al.  105. 

21.  Relief  against  acceleration,  in  equity.  Where  a  deed  of  trust 
contains  a  power  of  sale  in  case  of  default  in  the  payment  of  any  install- 
ment of  interest  when  due,  and  giving  the  right  to  declare  the  whole 
debt  due,  a  court  of  equity  will  not  set  aside  a  sale  made  under  such 
a  power,  merely  upon  the  ground  of  relief  against  forfeitures.    Ibid.  105. 

22.  Personal  notice  to  mortgagor  or  debtor.  Unless  the  deed  of 
trust  so  requires,  personal  notice  of  the  time  and  place  of  the  sale  need 
not  be  given  to  the  mortgagor  or  debtor,  nor  is  it  necessary  to  give  him 
personal  notice  of  the  intention  to  exercise  the  option  to  make  the  whole 
indebtedness  become  due  on  failure  to  pay  the  interest.     Ibid.  105. 

23.  Inadequacy  of  price.  The  fact  that  property  sold  under  a  power 
in  a  deed  of  trust  does  not  bring  as  much  as  it  could  be  made  to  bring 
at  private  sale,  by  judicious  management  and  unusual  advertising,  is  no 
sufficient  reason  for  setting  aside  such  a  sale,  where  there  have  been  no 
unfair  or  fraudulent  practices.     Ibid.  105. 

Foreclosure — parties. 

24.  Parties  to  bill  to  foreclose,  generally — and  where  the  beneficia- 
ries are  numerous.     See  PARTIES,  1,  2. 

Subrogation. 

25.  Subsequent  incumbrancer  paying  off  prior  liens.  See  SUB- 
ROGATION, 1. 

Expenditures  by  trustee. 

26.  Proper  expenditures  to  be  allowed — taxes  and  repairs — interest 
on  mortgage  debt.     See  TRUSTS  AND  TRUSTEES,  6. 

Condemnation   of   mortgaged   property.      See  EMINENT  DO- 
MAIN, 9. 

MUNICIPAL  AID. 
To  railroad  or  private  corporation. 

Separate  article  of  constitution  of  1870— time  of  taking  effect.  See 
CONSTITUTIONAL  LAW,  8. 

MUNICIPAL  BONDS. 
In  aid  of  railroad. 

1.  Constitutional  prohibition.  Municipal  bonds  of  a  town  were 
voted  on  August  6,  1870,  and  issued  in  aid  of  a  railroad  corporation: 
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MUNICIPAL  BONDS.     In  aid  of  eaileoad.     Continued. 

Held,  in  a  suit  on  the  same,  that  all  previous  laws  that  had  authorized 
municipal  corporations  to  vote  aid  to  railroad  or  other  private  corpora- 
tions, by  donation  or  subscription,  had  ceased  and  become  inoperative 
before  the  vote  was  taken,  and  that  the  bonds  so  issued  were  void,  even 
in  the  hands  of  innocent  holders  for  value,  and  no  recovery  could  be 
had.     Wade  v.  Town  of  La  Moille,  79. 

MUNICIPAL  CORPORATIONS. 

License  fee. 

1.  As  distinguished  from  a  tax.  A  license  fee  imposed  by  a  city  or 
village  in  pursuance  of  article  5,  chapter  24,  section  1,  subdivision  91, 
of  the  Revised  Statutes  of  1874,  upon  certain  avocations,  trades,  business 
or  occupations  carried  on  within  the  corporate  limits  of  such  city  or  vil- 
lage, is  not  a  tax,  within  the  constitutional  sense  of  that  term,  and  is  not 
repugnant  to  section  1,  article  9,  of  the  constitution.  United  States 
Distilling  Co.  v.  City  of  Chicago,  19. 

2.  Imposed  on  brewers  and  distillers.  An  ordinance  of  a  city  incor- 
porated under  the  general  Incorporation  act,  which  provides  that  no  per- 
son, firm  or  corporation  shall  carry  on  or  conduct  the  business  of  brewer 
or  distiller  within  the  limits  of  the  city  without  first  paying  a  license 
therefor  in  the  sum  of  $500  per  annum,  under  a  penalty  of  not  less  than 
$100  nor  more  than  $200  for  each  and  every  offence,  (meaning  that  each 
brewery  and  each  distillery  shall  pay  a  license  fee  of  $500,  respectively,) 
is  valid  and  binding.     Ibid.  19. 

Steeets,  highways  and  beidges. 

3.  Municipal  authority  as  to  their  construction  and  use — exercise 
of  power  by  grant  to  railway  company.  Cities  and  villages  incorpo- 
rated under  the  general  Incorporation  law,  are  made  the  representatives 
of  the  State  with  respect  to  the  control  of  streets  and  highways  and 
bridges  within  their  limits,  and  are  invested  with  power  to  lay  out,  alter 
or  vacate  streets,  regulate  the  use  of  the  same,  and  to  construct  and  keep 
in  repair  bridges,  viaducts,  etc.,  and  regulate  the  use  thereof.  McCart- 
ney et  al.  v.  Chicago  and  Evanston  Railroad  Co.  et  al.  611. 

4.  A  bridge  built  by  a  railway  company  over  a  navigable  stream  within 
the  limits  of  a  city,  for  the  use  of  the  railroad,  under  an  ordinance  of  the 
city  granting  permission,  and  providing  the  manner  in  which  it  should 
be  built,  may  be  regarded  as  having  been  constructed  by  the  city,  and  as 
falling  fairly  within  the  power  given  it  to  construct  and  repair  bridges, 
and  regulate  the  use  thereof.     Ibid.  611. 

5.  Use  of  a  railroad  passenger  line  in  a  city  for  freight  purposes — ■ 
necessity  for  petition  of  lot  owners.     See  RAILROADS,  10. 

Aid  to  eaileoad  oe  peivate  coepoeation. 

6.  Separate  article  of  constitution  of  1870 — time  of  taking  effect. 
See  CONSTITUTIONAL  LAW,  8. 
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MUNICIPAL  CORPORATIONS.     Continued. 
Municipal  taxation. 

7.  Mode  of  levying  taxes,  and  the  prerequisites  thereto  —  act  of 
1877  construed.     See  TAXATION,  4. 

NAVIGABLE  STREAM. 
Riparian  owner. 

Right  to  the  use  of  the  bed  of  the  stream.    See  RIPARIAN  OWNER,  1. 

NEGLIGENCE. 

Crossing  railroad  track. 

1.  Care  required  of  persons  crossing  railroad  track.  It  is  the  duty 
of  a  person  about  to  cross  a  railroad  track,  to  approach  cautiously,  and 
endeavor  to  ascertain  if  there  is  present  danger  in  crossing;  and  when 
the  railroad  track  and  crossing  are  so  situated  that  the  approach  of  a  train 
can  not  be  seen,  it  may  be  the  duty  of  a  person  about  to  cross,  to  stop 
and  look,  to  ascertain  if  a  train  is  coming.  Pennsylvania  Co.  v.  Frana, 
398. 

2.  Defence  that  the  person  injured  was  aiding  in  the  violation 
of  an  ordinance.  The  fact  that  a  plaintiff  injured  by  a  collision  with 
a  passing  train  of  a  railroad  company,  was,  at  the  time  of  the  accident, 
in  the  employment  of  a  lumber  firm  who  kept  more  than  ten  thousand 
feet  of  lumber  stored  in  one  place  without  a  permit,  in  violation  of  a  city 
ordinance,  is  no  defence  to  an  action  against  the  railroad  company  to 
recover  for  the  injury  caused  by  its  negligence,  and  evidence  of  such 
facts  can  not  have  any  legitimate  bearing  on  the  question  of  negligence, 
or  the  defendant's  liability.  Even  a  violator  of  the  ordinance  is  entitled 
to  the  same  protection  as  any  other  citizen.     Ibid.  398. 

Negligence  as  a  question  of  fact. 

3.  Whether  proper  care  exercised — a  question  of  fact — of  instruc- 
tions in  respect  thereto.  It  is  a  question  of  fact  for  the  jury  to  deter- 
mine, from  the  evidence,  whether  a  person  receiving  an  injury  from  the 
alleged  negligence  of  another,  and  who  sues  to  recover  therefor,  has 
exercised  proper  care  and  caution  on  his  part,  and  not  one  of  law.  It  is 
not  for  the  court  to  tell  the  jury  that  certain  facts  constitute  negligence, 
and  an  instruction  so  telling  the  jury  is  erroneous.     Ibid.  398. 

4.  In  an  action  against  a  railway  company,  the  court  was  asked  by 
the  defendant  to  instruct  that  if  the  jury  believed,  from  the  evidence, 
that  the  plaintiff  "could  have  discovered  the  approach  of  defendant's 
train,  and  avoided  the  injury  in  question  by  having  stopped  his  mule 
before  driving  upon  the  track,  and  looking  and  listening  for  the  approach 
of  said  train,  then  he  can  not  recover  in  this  case,  unless,"  etc.:  Held, 
properly  refused,  as  it  virtually  took  the  question  of  fact  (plaintiff's  care 
or  negligence)  from  the  jury.     Ibid.  398. 
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5.  In  the  same  case  the  defendant  asked  the  court  to  instruct  the  jury 
"that  those  in  charge  of  the  train  which  collided  with  the  plaintiff  were 
not  bound  to  stop  the  same  in  anticipation  that  plaintiff  might  drive  upon 
the  track,"  which  the  court  refused:  Held,  properly  refused,  as  invad- 
ing the  province  of  the  jury,  and  taking  the  question  of  negligence  from 
them.     Pennsylvania  Co.  v.  Frana,  398. 

6.  There  may  be  cases  where  a  railroad  company  or  its  servants  would 
be  under  no  obligation  whatever  to  stop  its  train,  and  on  the  other  hand 
there  may  be  cases  where  a  failure  to  do  so  would  be  gross  negligence. 
Whether  it  is,  or  not,  in  a  particular  case,  is  a  question  exclusively  for 
the  jury  to  determine,  from  the  evidence.     Ibid.  398. 

7.  An  instruction  which  merely  informs  the  jury  that  what  a  person, 
on  approaching  a  railroad  crossing,  should  do  in  order  to  exercise  ordi- 
nary care  for  his  safety,  and  what  should  be  done  in  operating  a  railway 
in  order  to  exercise  the  same  degree  of  care  for  the  safety  of  others,  is  a 
question  of  fact  for  the  jury  to  determine,  from  the  evidence,  is  substan- 
tially good,  and  there  is  no  error  in  giving  the  same  in  an  action  against 
a  railroad  company,  to  recover  damages  arising  from  a  collision  at  a  cross- 
ing in  a  public  street.     Ibid.  398. 

Allegations  and  proofs. 

8.  As  to  grounds  of  alleged  negligence.  A  plaintiff  suing  a  railway 
company  to  recover  damages  growing  out  of  negligence,  will  be  confined 
in  his  evidence  to  the  specific  acts  of  negligence  alleged  in  his  declaration 
as  the  cause  of  his  action.  His  allegations  and  proofs  must  agree,  and 
he  can  not  charge  in  his  declaration,  as  a  ground  of  action,  a  specific  act 
of  negligence,  and  succeed  on  the  trial  by  proving  another  wrongful  act 
wholly  different  from  that  charged.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Bell,  360. 

9.  In  an  action  against  a  railway  company  to  recover  damages  for  the 
death  of  the  plaintiff's  intestate,  where  the  negligence  charged  in  each 
count  of  the  declaration  is,  that  while  the  deceased  was'  on  one  of  the 
cars  of  a  freight  train  for  the  purpose  of  assisting  in  unloading  stone, 
he  was,  by  a  sudden  jerk  or  movement  of  the  train,  of  which  no  notice 
or  warning  was  given  by  those  having  it  in  charge,  thrown  down  between 
the  cars,  and  run  over  and  killed,  it  was  held,  that  no  recovery  could  be 
had  on  the  ground  that  the  foreman,  under  whom  the  deceased  was 
employed,  recklessly  and  negligently  ordered  him  to  go  upon  the  cars 
having  the  stone,  before  they  were  detached,  and  that  he  obeyed  such 
order.     Ibid.  360. 

NEGOTIABLE  INSTKUMENTS. 
Of  bonds. 

1.  Ownership — presumption  from  possession.  It  is  not  incumbent 
on  the  owner  of  bonds  issued  by  a  corporation,  payable  to  bearer,  and 
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NEGOTIABLE  INSTRUMENTS.     Of  bonds.     Continued. 

intended  to  circulate  from  hand  to  hand,  in  seeking  to  recover  upon 
them,  to  account  how  he  or  any  previous  holder  obtained  them.  They 
will  be  presumed  to  be  rightful  holders  until  the  contrary  is  shown.  Chi- 
cago and  Great  Western  Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

NOTICE. 

TO   PURCHASER  OF  LAND,  OR  INCUMBRANCER. 

1.  What  constitutes  notice — of  matters  to  put  one  on  inquiry.  Any- 
thing which  apprises  a  purchaser  of  land  or  an  incumbrancer  that  a  par- 
ticular person  claims  the  property,  or  an  interest  in  it,  makes  it  the  duty 
of  the  former  to  pursue  that  notice  to  its  source,  and  make  inquiry  of 
the  person  claiming  such  ownership,  and  failing  to  do  so,  he  will  be 
chargeable  with  all  he  would  have  learned  had  he  pursued  and  investigated 
the  matter  to  the  full  extent  to  which  it  led.  It  is  not  required  that  he 
must  have  full,  complete  and  accurate  information  of  the  nature,  extent, 
and  all  the  particulars  of  the  prior  incumbrance.  Crawford  v.  Chicago , 
Burlington  and  Quincy  Railroad  Co.  314. 

2.  Record  of  an  agreement  to  sell — notice  of  prior  incumbrance  by 
recitals  in  such  agreement.  The  owner  of  lots,  after  having  given  a  trust 
deed  thereon  to  secure  the  sum  of  $125,000,  being  the  purchase  money, 
executed  his  written  agreement  for  the  sale  of  the  same  to  another,  which 
recited  that  the  sale  was  subject  to  an  incumbrance  of  $130,000,  due  in 
four  years,  from  "October  next,  with  interest  at  seven  per  cent,  payable 
semi-annually."  The  contract  of  sale  was  duly  recorded.  The  incum- 
brance recited  therein,  was  described  as  that  created  by  the  trust  deed 
in  all  things  except  in  the  omission  of  the  name  of  the  person  for  whom 
it  was  given,  and  was  for  a  larger  sum:  Held,  that  the  record  of  this 
agreement  of  sale  was  notice  to  a  subsequent  purchaser,  of  the  prior  in- 
cumbrance created  by  the  trust  deed,  although  the  latter  was  not  recorded, 
the  recitals  in  the  agreement  being  sufficient  to  put  the  purchaser  on 
inquiry.     Ibid.  314. 

3.  By  possession  through  tenant.  The  possession  of  a  lot  by  a  tenant 
of  a  party  whose  debt  is  secured  by  deed  of  trust  on  the  same,  is  notice 
to  all  subsequent  purchasers  or  incumbrancers  of  the  rights  of  the  prior 
incumbrancer.     Ibid.  314. 

Deficiency  decree — on  foreclosure. 

4.  Waiver  of  notice,  by  appearance.  "Where  a  receiver  of  an  insolv- 
ent corporation  was  appointed  in  one  of  several  suits  to  foreclose  various 
deeds  of  trust,  and  had  conferred  on  him  powers,  among  others,  to  take 
charge  of  the  property  and  collect  the  debts  or  claims,  to  compound  for 
any  of  its  debts,  in  his  discretion,  to  prosecute  and  defend  in  the  name 
of  the  corporation,  or  his  own  name,  as  receiver,  all  such  suits,  as  he 
should  deem  expedient,  employ  all  such  attorneys  as  he  should  deem 
necessary  and  expedient  in  the  management,  protection  and  disposal  of 


INDEX.  729 


NOTICE.     Deficiency  decree— on  foreclosure.     Continued. 

the  property,  etc.,  it  was  held,  that  his  appearance  by  himself  and  attor- 
ney at  the  time  of  entering  a  deficiency  decree  in  a  foreclosure  suit, 
obviated  the  necessity  of  any  notice  of  the  application  for  such  decree, 
he  being  the  proper  person  on  whom  to  serve  such  notice.  Chicago 
and  Great  Western  Railroad  Land  Co.  et  al.  V.  Peck  et  al.  408. 

REPORT   OF   SALE — ON   FORECLOSURE. 

5.  Substitution  of  new  report  under  decree  of  foreclosure— and 
giving  additional  decree — notice  required.  See  MORTGAGES  AND 
DEEDS  OF  TRUST,  19. 

Sale  under  power  in  mortgage. 

6.  Personal  notice  to  mortgagor  or  debtor.  See  MORTGAGES 
AND  DEEDS  OF  TRUST,  22. 

To  insurance  company. 

7.  Of  loss— waiver.     See  INSURANCE,  1. 

OATH  OF  OFFICE  AND  BOND. 
Taking  and  filing. 

Of  town  collector — statutory  requirement  in  case  of  contest.  See 
OFFICERS,  1. 

OFFICERS. 
Oath  of  office  and  bond. 

1.  Statutory  requirement  as  to  time  of  taking  and  filing — in  case 
of  contest.  The  statute  requiring  a  town  collector  to  take  the  oath  of 
office  and  file  his  bond  within  the  time  prescribed,  applies  only  to  the 
person  declared  elected  by  the  canvassing  board,  and  to  whom  the  cer- 
tificate of  election  has  been  given.  In  case  of  a  contest  of  the  election, 
it  will  be  sufficient  if  the  contestant  qualifies  within  the  same  time  after 
a  judgment  is  rendered  in  his  favor  to  entitle  him  to  the  fees  and  emolu- 
ments of  the  office  which  may  have  been  received  by  his  unsuccessful 
opponent.     Farwell  v.  Adams,  57. 

Officers  of  corporations. 

2.  Individual  liability  for  injury  done  by  their  order.  See  COR- 
PORATIONS, 1,  2;  EVIDENCE,  6;  MEASURE  OF  DAMAGES,  1. 

OFFICIAL  BOND  AND  OATH. 
When  filed  and  taken. 

Of  town  collector — statutory  requirement  in  case  of  contest.  See 
OFFICERS,  1. 

OFFICIAL  RECORDS. 
Evidence. 

Certified  copies — certifying,  generally,  as  to  what  record  contains. 
See  EVIDENCE,  4,  5. 
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ORDINANCES. 
Municipal  taxation. 

Appropriation  ordinance — ordinance  levying  tax— publication.  See 
TAXATION,  5,  6,  7. 

PARTIES. 
On  bill  to  foreclose. 

1.  Generally — and  where  the  beneficiaries  are  numerous.     It  is  a 

general  rule  in  chancery  that  all  persons  interested  in  the  subject  matter 
of  the  suit  should  be  made  parties,  and  that  in  the  case  of  a  foreclosure 
of  a  deed  of  trust,  the  cestuis  que  trust,  as  well  as  the  trustee,  should  be 
made  parties  to  the  foreclosure  proceeding.  Chicago  and  Great  Western 
Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

2.  But  where  the  beneficiaries  are  very  numerous,  and  they  are  repre- 
sented by  their  trustee,  they  need  not  all  be  made  parties  to  a  bill  to  fore- 
close a  trust  deed  for  their  benefit.  The  impracticability  of  making  all 
the  persons  interested  parties,  is  a  sufficient  ground  for  dispensing  with 
them.  This  case  is  held  one  in  which  all  persons  in  interest  need  not 
be  made  parties.     Ibid.  408. 

TO   ENFORCE   STOCKHOLDER'S   LIABILITY. 

3.  In  equity — necessary  parties  to  the  bill.  To  enforce  the  liability 
of  the  stockholder  for  his  unpaid  stock,  it  is  indispensable  that  the  cor- 
poration (or,  if  it  has  ceased  to  exist,  all  its  stockholders  and  creditors,) 
should  be  before  the  court  so  as  to  be  bound  by  its  orders  and  decrees, 
and  so  that  complete  justice  may  be  meted  out  to  all,  and  all  conflicting 
rights  and  equities  finally  adjusted.  Patterson  et  al.  v.  Lynde  et  al. 
196. 

4.  A  bill  was  filed  in  the  circuit  court  by  creditors  of  an  insolvent 
private  corporation  of  the  State  of  Oregon,  against  defendants,  as  stock- 
holders. The  complainants  alleged  the  recovery  of  a  judgment  at  law  in 
Oregon  against  the  company,  and  its  insolvency,  and  their  inability  to 
obtain  a  judgment  at  law  in  this  State,  and  also  alleged  that  the  defend- 
ants owed  large  sums  on  their  subscriptions  to  the  capital  stock  of  the 
company,  and  sought  a  decree  against  them  for  the  same,  to  satisfy  com- 
plainants' demands.  The  court  below  sustained  a  demurrer  to  the  bill: 
Held,  that  the  demurrer  was  properly  sustained,  for  the  reason  of  its 
being  impossible  to  acquire  jurisdiction  of  the  corporation,  and  the  non- 
resident stockholders  having  no  property  here.     Ibid.  196. 

Action  on  promise  to  pat  debt  to  a  third  person. 

5.  To  whom  benefit  inures.     See  ACTIONS,  2. 
Accounting  between  partners. 

6.  Of  the  proper  parties.     See  PARTNERSHIP,  8* 
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PARTITION. 
Of  the  right  to  partition. 

1.  Whether  discretionary  with  the  court.  Where  a  case  is  fairly 
brought  within  the  law  authorizing  a  partition,  the  right  to  partition  is 
imperative,  and  absolutely  binding  upon  courts  of  equity.  They  are  not 
clothed  with  such  discretion  as  that,  under  a  given  state  of  facts,  they 
may  grant  the  relief  or  refuse  it,  and  yet  commit  no  error.  To  invoke 
this  equitable  remedy  is  a  matter  of  right,  and  not  of  mere  grace.  Hill 
v.  Reno  et  al.  155. 

2.  As  between  a  lessee  of  premises,  who  also  holds  the  fee  in  a  part 
of  the  reversion,  and  other  tenants  in  common.  The  lessee  of  real 
estate,  the  reversion  in  fee  of  which  is  in  several  tenants  in  common, 
can,  by  purchasing  a  part  of  the  reversion,  and  taking  an  assignment 
thereof  to  himself,  demand,  as  a  matter  of  right,  a  partition  in  chancery, . 
even  though  such  partition  will  necessarily  result  in  a  sale  of  the  prem- 
ises.    Ibid.  155. 

3.  So  where  a  lessor  of  premises  died,  leaving  several  heirs  at  law,  to 
whom  the  property  descended,  upon  the  purchase  by  the  lessee,  of  the 
fee  in  the  reversion  belonging  to  one  of  the  heirs,  he  acquired  a  right 
to  have  partition,  as  against  the  heirs  who  retained  their  shares,  and,  if 
necessary  to  the  making  of  partition,  to  have  the  entire  premises  sold. 
Ibid.  155. 

4.  Effect  of  a  sale  on  the  rights  of  the  respective  owners,  as  to  the 
leasehold  estate.  In  such  case  the  purchase  by  the  lessee,  of  the  interest 
of  one  of  the  heirs  in  the  reversion  in  fee,  would  operate  as  a  merger, 
pro  tanto,  of  the  term,  and  consequently  all  covenants  in  the  lease,  to 
pay  rent,  taxes,  etc.,  would  thereby  be  extinguished  as  to  the  part  pur- 
chased by  him.  But  this  would  in  nowise  affect  the  respective  rights 
under  the  lease,  of  those  of  the  heirs  who  still  retained  their  interest  in 
the  reversion.  As  to  them,  and  their  several  shares  in  the  property,  the 
lease  and  all  its  provisions  would  remain  in  force  and  effect  just  as  though 
no  merger  or  extinguishment  had  taken  place,  each  of  them  holding  his 
rights  under  the  lease  in  severalty,  having  no  interest  in  or  concern  with 
the  rent  belonging  to  the  others.     Ibid.  155. 

5.  Difficulties  attending  the  sale,  as  affecting  the  right.  In  the  event 
that  a  partition  could  be  effected  only  through  the  instrumentality  of  a 
sale  of  the  premises  and  a  distribution  of  the  proceeds  of  such  sale  anions 
the  several  parties  in  interest,  the  mere  fact  that  difficulties  may  arise  in 
the  adjustment  of  the  distribution,  or  inconveniences,  or  even  possible 
losses  result  from  the  change  in  the  relations  of  the  parties  to  the  estate, 
by  reason  of  a  sale,  will  in  nowise  affect  the  absolute  right  to  have  par- 
tition.    Ibid.  155. 
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PARTNERSHIP. 

CONTRACT    OT?    CO-PARTNEESHIP. 

1.  Modification  of  the  terms  of  contract  of  partnership — by  acts 
and  transactions  of  the  firm  in  the  course  of  business.  The  members 
of  a  partnership  may  waive,  or  modify  and  change,  any  provision  in 
their  original  contract  of  partnership;  and  a  change  in  that  regard  may 
be  inferred  from  a  long  course  of  dealing  inconsistent  with  its  provisions. 
Partnership  articles,  in  equity,  are  liable  to  be  controlled,  superseded, 
qualified  or  waived  by  the  acts  and  transactions  of  the  firm  in  the  course 
of  business  thereof,  whenever  the  assent  of  all  the  partners  thereto  may 
be  fairly  inferred,  however  positive  and  stringent  their  provisions  may 
be.     McCall  et  al.  v.  Moss  et  al.  493. 

FOEMING  NEW  CO-PAETNEESHIP. 

2.  Forming  a  new  firm — evidence  thereof— as  affecting  the  binding 
force  of  the  articles  of  the  old  firm.  In  1853  a  partnership  was  formed, 
under  the  name  of  M.,  B.  &  Co.  In  1855  one  of  the  members  died,  and 
two  of  the  surviving  members  bought  his  interest  of  his  heirs,  and  the 
firm  was  continued  until  in  1856,  when  the  interest  of  the  deceased 
member  was  sold  to  a  new  member,  the  old  firm  name  was  retained,  and 
they  continued  the  same  business;  but  new  books  were  opened,  in  one 
of  which  this  entry  was  made:  "M.,  B.,  M.  &  F.,  (the  latter  being  the 
new  partner,)  have  this  day  entered  into  partnership,"  etc.:  Held,  that 
such  entry  indicated  that  the  prior  firm  had  ceased  to  exist,  and  that 
another  had  been  formed  which  was  not  governed  by  the  original  articles 
of  co-partnership,  and  that  such  articles  were  not  binding  upon  the  new 
firm,  except  so  far  as  they  might  be  adopted  by  it  in  the  management  of 
its  business.     Ibid.  493. 

In  case  op  a  new  paetner. 

3.  Acquiescence  by  the  other  partners.  Where  a  person  purchased 
an  interest  in  a  partnership  and  its  property  and  effects,  from  two  of 
three  partners,  and  the  name  of  the  firm  was  changed  accordingly,  and 
the  business  carried  on  in  the  name  of  the  new  firm  without  objection, 
until  the  other  partner,  several  months  afterwards,  sold  his  interest,  it 
was  held,  that  an  acquiescence  might  be  inferred  in  the  purchaser  be- 
coming a  member  of  the  firm,  without  any  direct  evidence  of  consent. 
Rosenstiel  v.  Gray  et  al.  282. 

4.  In  case  of  a  new  partner — adjustment  as  to  amount  due  him  from 
the  firm.  Where  a  person  acquired  an  interest  in  a  partnership  and  its 
property  prior  to  the  dissolution  of  the  firm,  and  was  recognized  as  a 
partner,  it  was  held,  that  he  was  a  proper  party  to  a  bill  for  an  adjustment 
of  the  partnership  and  for  the  statement  of  an  account,  and  there  was  no 
error  in  decreeing  that  the  defendant  partner  pay  him  a  sum  found  to 
be  due  him,  even  though  the  defendant  had  not  consented  to  his  becom- 
ing a  partner.     Ibid.  282. 
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PARTNERSHIP.     Continued. 
Sale  by  one  partner. 

5.  Interest  acquired  by  purchaser.  The  sale  by  one  of  three  part- 
ners of  all  his  interest  in  the  partnership  property,  including  debts  due 
the  firm,  will  pass  only  his  share  of  what  would  remain  after  the  payment 
of  all  the  debts  of  the  firm,  including  a  debt  due  from  the  firm  to  another 
partner  for  advances.  A  purchaser  of  a  partner's  interest  in  the  part- 
nership property  acquires  only  such  interest  as  the  vendor  had,  and  that 
is,  his  share  of  the  residue  after  the  affairs  of  the  partnership  are  wound 
up  and  the  debts  paid,  including  the  balance  due  one  partner  from  the 
others  on  the  partnership  account.     Rosenstiel  v.  Gray  et  al.  282. 

6.  Contract  of  sale  construed — extent  of  interest  sold — as  affecting 
accounts  due  to  or  from  the  firm  by  or  to  the  vendor.  A  contract  for 
the  sale  of  a  partner's  interest  in  all  the  assets  of  a  firm,  including  *the 
real  and  personal  property  and  the  notes  and  accounts  due  the  firm,  the 
purchaser  to  assume  the  vendor's  pro  rata  share  of  the  indebtedness  of 
the  firm,  contained  a  clause  that  the  purchaser  should  acquire  no  right  in 
any  claim  the  vendor  might  have  against  his  former  partners,  and  was  to 
assume  no  liability  for  any  claims  or  unsettled  accounts  of  the  vendor  to 
his  former  partners.  It  was  held,  this  would  not  affect  any  accounts  due 
to  or  from  the  firm  by  or  to  the  vendor;  but  such  individual  accounts 
of  the  partners  would  be  left  to  be  settled  between  themselves.    Ibid.  282. 

Accounting  between  paetnebs. 

7.  Bill  for  an  account — its  requisites — as  to  stating  items  in  detail. 
The  law  does  not  require  that  each  item  of  the  accounts  or  claims  in  a 
bill  for  an  accounting  and  settlement  of  partnership  affairs  shall  be 
specifically  set  forth  in  the  bill,  in  order  that  the  court  or  master  may 
pass  upon  the  same.     McCall  et  al.  v.  Moss  et  al.  493. 

8.  Parties  to  bill  for  an  accounting.  After  the  sale  by  one  of  three 
partners  of  all  his  interest  in  the  firm  property  and  assets,  a  bill  was  filed 
by  the  other  two  partners  against  him,  for  an  account,  and  he  was  charged 
with  one-third  of  an  advance  made  by  one  of  the  other  partners,  to  which 
an  exception  was  taken  and  disallowed:  Held,  that  the  purchasers  in 
such  case  were  necessary  parties  to  protect  their  rights,  the  court,  how- 
ever, expressing  an  opinion  that  the  exception  should  have  been  allowed. 
Rosenstiel  v.  Gray  et  al.  282. 

9.  Changing  items  of  interest  charges,  as  between  partners — whether 
all  must  assent.  On  an  accounting  in  respect  to  partnership  affairs,  the 
evidence  showed  an  understanding  among  all  the  members  of  the  firm 
to  charge  interest  to  each  on  all  sums  withdrawn  by  him,  and  to  credit 
each  with  interest  on  all  sums  advanced  by  him  to  the  firm,  and  such 
charges  and  entries  were  made  in  accordance  with  that  understanding. 
It  was  held,  the  interest  so  charged  and  credited  could  not  be  set  back 
on  the  books,  and  thus  change  the  result,  except  by  the  consent  of  each 
and  all  of  the  partners.     McCall  et  al.  v.  Moss  et  al.  493. 
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PARTNERSHIP.     Accounting  between  partners.     Continued. 

10.  Interest  charges,  as  between  partners — as  to  periodical  rests, 
or  when  an  account  may  be  stated  for  the  purpose  of  computing  in- 
terest. Where  partnership  articles  contain  no  agreement  for  annual  or 
periodical  rests,  and  there  is  no  agreement  or  usage  for  stated  settle- 
ments of  the  accounts  of  the  partners,  they  can  only  be  stated  at  the 
close  of  the  partnership,  for  the  reason  it  can  only  then  be  ascertained 
whether  there  are  profits  to  be  divided  or  losses  to  be  shared;  and  until 
this  is  done,  interest  can  not  be  charged  or  credited  to  the  several  mem- 
bers for  sums  taken  out  in  excess  of  a  partner's  share  of  profits,  or  for 
moneys  advanced  in  excess  of  his  indebtedness  to  the  firm.  McCall 
et  al.  v.  Moss  et  al.  493. 

11.  So  where  a  partnership  is  formed  of  four  persons,  no  definite 
amount  of  capital  stock  being  agreed  on,  but  each  partner  to  furnish 
one-fourth  of  the  capital,  and  it  is  agreed  that  each  shall  receive  ten 
per  cent  interest  on  whatever  sum  he  may  advance,  and  be  charged  like 
interest  on  moneys  drawn  out  by  him,  and  no  periods  are  fixed  for  settle- 
ments, and  no  settlements  are  made  during  the  existence  of  the  firm,  it 
will  be  proper,  in  an  accounting  in  respect  to  the  partnership  affairs,  to 
charge  each  partner  with,  the  interest  on  the  sums  drawn  out  by  him, 
until  the  close  of  the  partnership,  as  his  share  of  the  profits  can  not  be 
known  at  any  time  before.     Ibid.  493. 

12.  Correcting  improper  transfer  to  books  of  a  new  firm — whether 
alloicable.  On  the  books  of  a  firm,  known  as  firm  No.  2  and  3,  an  entry 
was  made  of  sales  to  a  third  person,  of  $40,000.  Three  years  afterwards 
the  book-keeper  transferred  this  account  to  the  books  of  firm  No.  4, 
(a  succeeding  firm,)  in  which  one  of  the  members  of  firm  No.  2  and  3 
was  not  a  member.  The  master  refused  to  hear  evidence  and  correct 
this  entry  or  charge,  and  the  court  refused  to  send  the  case  back  to  the 
master  to  take  proof  and  correct  the  books:  Held,  that  the  court  erred 
in  denying  the  right  to  prove  the  facts  in  relation  to  this  change  in  the 
books.     Ibid.  493. 

13.  Dealings  between  partners  concerning  the  interest  of  one  of 
them — whether  the  firm  may  be  connected  with  them — and  as  to  rights 
of  a  new  firm.  Where  one  of  four  partners  assumes  an' indebtedness 
of  another  partner  to  the  firm,  the  partners  so  dealing  together  will  have 
no  right  to  credit  the  debtor  partner  with  the  amount  of  his  indebtedness 
on  the  books  of  the  firm,  unless  it  is  actually  paid  into  the  firm,  or  it  is 
in  some  way  authorized  or  ratified  by  the  other  two  partners;  nor  can 
such  indebtedness  be  changed  and  transferred  to  a  new  firm  not  com- 
posed of  the  same  members,  without  the  consent  or  ratification  of  all 
the  partners.     Ibid.  493. 

14.  Debt  of  one  partner  to  the  firm  assumed  by  another — remedy 
of  the  former.  Where  one  partner  assumes  the  payment  of  the  indebt- 
edness of  another  partner,  to  the  firm  of  which  they  are  members,  and 
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PARTNERSHIP.    Accounting  between  partners.     Continued. 

the  latter,  whose  indebtedness  to  the  firm  is  so  assumed,  actually  pays 
the  amount  of  such  debt  to  the  former,  in  a  settlement  of  their  private 
accounts,  and  the  partner  so  assuming  to  pay  fails  to  account  to  the  firm, 
the  remedy  of  the  original  debtor  partner  would  seem  to  be  against  the 
estate  of  the  delinquent  partner,  and  not  against  the  firm  or  other  part- 
ners.    McCall  et  al.  v.  Moss  et  al.  493. 

15.  Former  adjudication — in  regard  to  items  of  account  between 
partners — whether  conclusive  in  subsequent  suit.  Where  A,  one  mem- 
ber of  a  firm,  was  liable  to  the  firm  in  a  large  sum,  which  by  a  private 
arrangement  was  assumed  by  B,  another  partner,  and  charged  to  him  on 
the  firm  books,  and  on  taking  an  account  between  the  partners  the  court 
gave  A  credit  for  the  amount,  with  interest  thereon,  but  in  the  final  decree 
failed  to  charge  the  estate  of  B  with  the  same,  on  the  ground  that  a  for- 
mer decree  had  been  rendered  against  the  estate  for  a  less  sum,  which 
had  been  paid,  the  former  decree  having  been  reversed,  it  was  held,  in 
the  case,  a  cross-bill  having  been  filed  by  A  since  the  first  decree,  that 
the  estate  of  B  was  not  relieved,  by  the  rendition  and  payment  of  the 
former  decree,  from  this  charge,  but  should  have  been  held  responsible 
in  the  final  decree  for  this  item,  with  interest,  and  that  the  final  decree 
was  erroneous  in  this  respect.     Ibid.  493. 

16.  Overdraft  by  one  partner — how  adjusted.  On  bill  for  an  account- 
ing between  partners,  it  is  not  proper  to  render  a  personal  decree  against 
one  partner  for  the  excess  of  his  receipts  over  his  disbursements,  until 
his  interest  in  the  firm  assets  has  first  been  exhausted,  to  make  good  the 
deficiency.     Rosenstiel  v.  Gray  et  al.  282. 

17.  A  partner  had  overdrawn  his  private  bank  account  for  a  consider- 
able sum,  the  checks  having  been  applied  to  the  benefit  of  the  firm,  for 
•which  he  received  credit  on  the  firm's  cash  book.  The  firm  then  drew 
a  draft  on  him  for  such  amount  in  favor  of  the  bank,  which  he  accepted, 
and  the  amount  was  credited  on  his  bank  account.  He  afterward  paid  a 
portion  of  the  amount  of  the  draft  out  of  his  own  money,  and  the  note  of 
the  firm  was  given  for  the  balance:  Held,  that  he  was  not  entitled  to 
have  the  part  of  the  draft  paid  by  him  credited  in  his  favor  in  the  part- 
nership account,  as  he  had  already  received  credits  for  the  same  on  the 
firm  books.     Ibid.  282. 

Dissolution  op  partnership. 

18.  What  will  work  a  dissolution.  Where  one  partner  dies,  or  sells 
his  interest  in  the  partnership  to  another,  or  a  new  member  is  admitted 
by  the  purchase  of  a  portion  of  the  capital  stock  owned  by  one  of  the 
members  of  the  firm,  either  of  these  events  will  in  law  operate  as  a  dis- 
solution of  the  firm.     McCall  et  aL  v.  Moss  et  al.  493. 
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PASSENGERS. 

ON   KALLIiOADS. 

1.  Through  coupon  tickets  over  distinct  roads  —  rights  of  pas- 
senger—  duly  and  liability  of  the  several  companies — passenger's 
remedy  when  wrongfully  put  off  a  train— his  rights  when  ticket  is  re- 
fused and  fare  demanded.     See  CARRIERS,  1  to  4. 

Measure  of  damages. 

2.  In  suit  to  recover  damages  for  expulsion  of  a  passenger  from  a 
train.     See  MEASURE  OF  DAMAGES,  3. 

PAYMENT. 
What  amounts  to  payment. 

1.  Giving  a  promissory  note — whether  payment  of  the  original  de- 
mand. The  giving  of  a  promissory  note  for  an  open  account  is  prima 
facie  a  payment  of  the  account.  In  such  case  the  original  demand  is 
merged  in  the  higher  form  of  security,  but  it  is  no  actual  payment.  The 
note  may  be  returned,  and  an  action  maintained  on  the  original  cause  of 
action.  But  this  principle  as  to  the  giving  of  the  higher  security  being 
regarded  in  any  sense  as  payment,  has  no  application  to  the  giving  of  a 
promissory  note  for  borrowed  money.     Hoodless  v.  Reed  et  al.  105. 

2.  Giving  interest  coupon  notes — whether  payment  of  the  interest, 
in  respect  to  power  of  sale  under  trust  deed  as  for  interest  due  and 
unpaid.  A  borrower  of  money  gave  his  promissory  note  for  the  principal, 
payable  five  years  after  date,  with  eight  per  cent  interest,  payable  semi- 
annually, until  the  principal  sum  should  be  fully  paid.  The  several 
installments  of  the  interest  during  the  period  of  five  years  were  further 
evidenced  by  ten  interest  notes  or  coupons,  of  even  date  with  the  princi- 
pal note,  and  attached  thereto,  and  bearing  interest  after  maturity.  The 
principal  note  was  secured  by  trust  deed  containing  a  power  of  sale  in 
case  of  default  in  the  payment  of  any  installment  of  interest,  and  on  de- 
fault a  sale  was  made  by  the  trustee.  It  was  contended  that  the  giving 
of  the  coupon  notes,  bearing  interest,  was  a  payment  of  all  the  interest 
for  five  years,  and  hence  no  sale  could  be  made,  under  the  power,  until 
the  principal  note  matured:  Held,  that  the  giving  of  the  interest  notes 
could  not  be  regarded  as  any  payment  of  the  installments  of  the  interest. 
Ibid.  105. 

TO  WHOM  IT  MUST  BE  MADE. 

3.  To  operate  as  an  extinguishment  of  the  debt.  In  order  that  the 
payment  of  a  note  shall  operate  as  an  extinguishment  of  the  debt,  it 
must  be  to  a  person  authorized  to  receive  it.  A  payment  to  a  mere  cus- 
todian, when  the  debtor  knows  the  money  secured  by  the  note  belongs 
to  another,  will  not  discharge  the  same,  nor  will  the  payment  of  the 
same  to  an  attorney  once  having  authority  to  receive  payment,  after  his 
authority  has  been  revoked  by  the  death  of  the  owner.  Lochenmeyer 
et  al.  v.  Fogarty  et  al.  572. 
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PAYMENT.     To  whom  it  must  be  made.     Continued. 

4.  So  if  the  maker  of  a  note  made  payable  to  a  guardian,  for  the 
benefit  of  his  ward,  which  is  left  with  an  attorney  by  the  guardian  for 
safe  keeping,  after  the  death  of  the  guardian  pays  the  same  to  the  attorney, 
by  giving  his  other  notes  payable  to  the  attorney,  which  are  indorsed 
and  sold  by  the  latter  before  maturity,  and  afterward  paid,  such  payment 
will  not  be  treated  as  a  discharge  of  the  original  debt,  and  the  maker  may, 
notwithstanding,  be  required  to  pay  the  same  again.  Lochenmeyer  et  al. 
v.  Fog  arty  et  al.  572. 

What  may  be  beceived  in  payment. 

5.  Attorney  holding  note  for  collection — receive  only  money.  See 
ATTORNEY  AT  LAW,  2. 

Presumption  of  payment. 

6.  Of  due  bill  in  hands  of  maker — degree  of  evidence  to  overcome. 
See  EVIDENCE,  11,  12. 

PLEADING. 

Of  the  declaration. 

1.  To  recover  for  injury  to  a  reversionary  interest.  In  order  to  re- 
cover for  an  injury  done  to  a  reversionary  interest  in  land,  the  declaration 
must  either  state  an  injury  of  such  a  nature  as  to  be  necessarily  injurious 
to  the  reversion,  or  must  explicitly  allege  that  the  acts  complained  of 
were  injurious  to  the  reversion.  If,  however,  it  sets  up  an  injury  of  such 
a  permanent  nature  as  to  be  necessarily  injurious  to  the  reversion,  it  will 
be  sufficient.     City  of  Chicago  v.  McDonough  et  al.  85. 

2.  In  suit  to  collect  taxes — statement  of  facts  showing  liability. 
Whether  property  is  taxable  at  a  particular  place  is  a  question  of  law, 
and  not  of  fact;  and  the  pleader  seeking  to  charge  one  with  liability,  upon 
the  ground  his  property  is  taxable  at  a  particular  place,  must,  therefore, 
state  the  facts  from  which  such  liability  results,  as  a  conclusion  of  law. 
An  averment  in  a  declaration  that  credits  are  liable  to  taxation  at  a  certain 
place,  is  simply  the  statement  of  a  legal  conclusion.  People,  for  use,  etc. 
v.  Davis,  272. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Must  correspond.  If  the  negligence  of  a  defendant  in  a  suit  for 
an  injury  is  established  by  the  evidence,  that  evidence  must  necessarily 
have  been  confined  to  the  averments  of  the  declaration,  as  negligent  acts 
not  averred  in  the  declaration  can  not  be  proven.  Pennsylvania  Co.  v. 
Frana,  398. 

2.  In  an  action  for  damages  for  death  from  negligence — allega- 
tions and  proofs  respecting  grounds  of  alleged  negligence,  must  cor- 
respond.    See  NEGLIGENCE,  8,  9. 
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PLEADING  AND  EVIDENCE.     Continued. 
Matter  in  estoppel. 

3.  Whether  necessary  to  be  pleaded.  Where  the  defendant  in  an 
action  on  an  insurance  policy  pleads  that  plaintiff  failed  to  furnish  proof 
of  loss  in  the  time  required,  the  latter  may  reply  that  such  proof  was 
waived;  but  such  replication  is  not  necessary  to  the  admission  of  proof 
of  such  waiver.  The  doctrine  of  waiver  in  this  connection  is,  in  sub- 
stance and  effect,  that  of  an  estoppel  in  pais,  and  such  estoppel,  at  com- 
mon law,  need  not,  although  it  might,  be  pleaded  specially.  German 
Fire  Ins.  Co.  v.  Orunert,  68. 

POSSESSION. 
Adverse  possession. 

1.  As  between  husband  and  wife — husband's  possession  not  adverse. 
See  HUSBAND  AND  WIFE,  4. 

2.  As  between  tenants  in  common — whether  possession  is  adverse. 
See  LIMITATIONS,  2,  3. 

Through  tenant. 

3.  Notice  to  subsequent  purchasers  or  incumbrancers.  See  NO- 
TICE, 3. 

Of  negotiable  instruments. 

4.  Ownership— presumption  from  possession.  See  NEGOTIABLE 
INSTRUMENTS,  1. 

PRACTICE. 
Time  to  object. 

1.  Amending  declaration  after  verdict.  The  objection  that  the  trial 
court  allowed  the  ad  damnum  laid  in  a  declaration  to  be  amended  after 
verdict,  by  increasing  the  amount,  should  first  be  made  in  that  court  on 
motion  for  a  new  trial,  or  the  same  can  not  properly  come  before  this 
court.    Tomlinson  et  al.  v.  Earnshaw  et  al.  311.   See  AMENDMENTS,  1. 

2.  That  decree  was  not  upon  terms.  On  bill  to  set  aside  a  tax  deed 
as  a  cloud  on  the  title  of  complainant,  he  offered  to  pay  the  taxes  and 
costs  satisfied  by  the  purchaser.  The  answer  insisted  upon  the  validity 
of  the  title,  and  no  point  was  made  on  the  trial  as  to  the  refunding  of 
the  sum  paid  at  the  tax  sale,  either  before  the  master,  or  by  exceptions 
to  his  report,  so  as  to  call  for  the  judgment  of  the  trial  court  on  that 
question.  The  tax  title  was  set  aside  without  any  conditions  of  paying 
the  taxes,  etc.:  Held,  that  the  objection  to  the  decree  on  this  ground 
came  too  late  in  this  court,  and  was  no  ground  for  reversal.  Dobbins 
et  al.  v.  First  National  Bank  of  Peoria,  553. 

3.  To  want  of  proof  of  title  in  mortgagee,  on  foreclosure.  A  mort- 
gagor's deed  misdescribed  one  of  the  parcels  of  land  intended  to  be 
conveyed,  and  the  same  was  condemned  for  public  use  by  park  com- 
missioners, by  its  proper  description.     On  bill  to  foreclose  the  mortgage, 
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PEACTICE.     Time  to  object.     Continued. 

the  commissioners  impliedly  admitted  that  the  legal  title  was  in  the 
mortgagee,  and  a  decree  of  foreclosure  was  entered:  Held,  that  as  the 
objection  to  want  of  proof  of  title  in  the  mortgagee  was  not  made  in 
the  court  below,  so  as  to  afford  an  opportunity  of  showing  the  mistake, 
it  was  waived,  and  could  not  be  urged  on  appeal  or  error.  South  Park 
Commissioners  v.  Todd,  379. 

4.  Formation  of  drainage  district — omission  of  land  owners'  names 
in  petition.     See  DRAINAGE  LAW,  4. 

Specific  objection. 

5.  Admissibility  of  secondary  evidence  —  when  specific  objection 
must  be  made.  A  general  objection  to  documentary  evidence  goes  alone 
to  its  pertinency,  and  under  such  an  objection  the  party  will  not  be 
allowed,  on  appeal  or  error,  to  urge  the  specific  objection  that  the  exe- 
cution of  a  written  agreement  was  not  proved,  nor  the  foundation  laid  to 
authorize  a  copy  from  the  record  to  be  read.  Such  objections  must  be 
specifically  made  on  the  trial,  so  as  to  afford  an  opportunity  of  obviating 
the  same.  Crawford  v.  Chicago,  Burlington  and  Quincy  Railroad  Co. 
314. 

Interlocutory  orders— new  answer. 

6.  Setting  aside  interlocutory  orders  and  allowing  new  answer — 
discretion  of  the  court — practice  respecting  new  answer.  See  CHAN- 
CEEY,  1. 

Appeals  from  county  to  circuit  court. 

7.  Dismissal  of  appeal  upon  failure  to  prosecute.  See  APPEALS 
AND  WRITS'  OF  ERROR,  1. 

Appeal  from  Appellate  Court. 

8.  Within  what  time  it  must  be  prayed — waiver  of  irregularity  in 
-perfecting  appeal — damages  on  dismissal.  See  PRACTICE  IN  THE 
SUPREME  COURT,  2. 

Practice  in  quo  warranto. 

9.  In  order  to  a  proper  solution  of  questions  involved.  See  QUO 
WARRANTO,  1. 

PRACTICE  IN  THE  SUPREME  COURT. 
Of  the  record. 

1.  Whetlier  certain  matters  copied  into  the  transcript  are  a  part  of 
the  record.  In  a  chancery  suit,  there  was  no  certificate  preserving  any 
evidence,  all  the  testimony  being  in  depositions  taken  by  the  master,  and 
returned  with  his  report.  One  witness  testified,  in  his  deposition,  to  the 
making  of  an  invoice  of  partnership  property  and  debts  due  the  firm. 
An  invoice  and  account  were  copied  into  the  transcript  of  the  record, 
which  were  not  referred  to  in  any  deposition  further  than  above  stated: 
Held,  that  the  invoice  and  account  could  not  be  considered  as  a  part  of 
the  record.     Rosenstiel  v.  Gray  et  al.  282. 
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PRACTICE  IN  THE  SUPREME  COUET.     Continued. 
Dismissal  op  appeal. 

2.  Damages.  In  a  proceeding  by  attachment,  judgment  was  ren- 
dered against  garnishees,  who  paid  the  amount  of  the  judgment  into 
court.  On  appeal  to  the  Appellate  Court,  the  judgment  of  the  trial  court 
was  affirmed.  An  assignee  of  the  attachment  debtor,  who  had  inter- 
pleaded in  the  trial  court,  against  whom  there  was  no  money  judgment, 
appealed  to  this  court.  On  dismissal  of  the  appeal  upon  the  ground  it 
was  not  prayed  in  proper  time,  statutory  damages  were  asked,  but  as  the 
appeal  did  not  appear  to  be  frivolous,  it  was  not  considered  a  case  for 
damages.     James  v.  Dexter  et  al.  489. 

Error  will  not  always  reverse. 

3.  Admission  of  evidence.  It  is  only  when  this  court  can  see  that 
the  admission  of  irrelevant  and  wholly  immaterial  evidence  has  worked, 
or  has  probably  worked,  an  injury  to  the  party  complaining,  that  it  will 
reverse  for  error  in  receiving  the  same.     Peck  v.  Cooper,  192. 

4.  Decree  not  really  affecting  rights  of  parties.  On  a  bill  by  heirs 
of  a  deceased  mortgagor  to  set  aside  a  foreclosure  sale  as  having  been 
made  under  a  decree  obtained  by  fraud,  the  devisees  of  the  mortgagee 
and  purchaser  filed  a  cross-bill,  under  which  a  transfer  of  the  defendant 
in  the  foreclosure  suit  to  a  third  person,  and  a  conveyance  by  the  latter 
to  such  defendant's  wife,  was  set  aside  and  the  original  bill  dismissed: 
Held,  if  there  was  error  in  setting  aside  the  deed  under  the  cross-bill,  it 
could  work  no  injury,  as  the  title  of  the  mortgagor  was  divested  by  the 
foreclosure  sale.     Dyer  et  al.  v.  Hopkins  et  al.  168. 

Consolidated  causes. 

5.  Whether  to  be  treated  as  one.  Several  original  bills  in  chancery 
and  cross-bills  were  filed  by  creditors  and  lienholders  of  a  defendant 
company,  involving  a  settlement  of  various  and  conflicting  claims  and 
liens  upon  the  same  property,  substantially,  were  heard  together,  by  con- 
sent, and  under  an  agreement  of  all  parties  that  all  the  evidence  in  any 
one  or  more  of  the  causes  should  apply  to  every  other  of  the  suits,  so 
far  as  applicable,  and  the  evidence  was  preserved  by  one  common  cer- 
tificate: Held,  that  as  the  causes  were  heard  and  determined  as  one 
cause  in  the  trial  court,  the  same  might  well  be  reviewed,  on  appeal  or 
error,  in  the  same  manner,  as  one  cause.  Chicago  and  Great  Western 
Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

Keversing  and  remanding. 

6.  With  directions.  It  is  not  erroneous  for  the  Appellate  Court,  upon 
reversing  and  remanding  a  cause,  to  direct  the  court  below,  upon  a 
remittitur  being  made  of  so  much  of  the  judgment  as  is  improper,  to 
enter  judgment  for  the  balance  of  the  verdict.  Tomlinson  et  al.  r, 
Earnshaw  et  al.  311. 
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PRESUMPTIONS. 
Of  law  and  fact. 

1.  Confirmation  of  the  report  of  commissioners  appointed  by  the 
county  court  under  the  Drainage  law — presumption  in  its  favor.  See 
DRAINAGE  LAW,  5. 

2.  Of  the  husband's  ownership  of  land,  as  against  his  wife.  See 
HUSBAND  AND  WIFE,  4. 

3.  Ownership  of  negotiable  bonds — presumption  from  possession. 
See  NEGOTIABLE  INSTRUMENTS,  1. 

4.  As  to  judgments  and  decrees— in  appellate  tribunals — favorable 
to  action  of  the  court  below.  See  APPEALS  AND  WRITS  OF 
ERROR,  11. 

PRINCIPAL  AND  AGENT.     See  AGENCY. 

PROBABLE  CAUSE. 
In  malicious  peosecution. 

Want  of  probable  cause — whether  malice  to  be  inferred.  See  MALI- 
CIOUS PROSECUTION,  1. 

PROFESSIONAL  OPINION. 
Of  witness. 

And  whether  a  professional  fee  may  be  required  before  witness  shall 
testify.     See  WITNESSES,  6. 

PROMISSORY  NOTE. 

AS   PAYMENT. 

Whether  payment  of  the  original  demand.     See  PAYMENT,  1. 

PROOF  OF  LOSS. 
Insueance  company. 

When  furnished  by  insured— waiver  as  to  time.    See  INSURANCE,  1. 

PURCHASERS. 

PUECHASEE  FROM  MORTGAGOR. 

1.  Liability  on  assuming  mortgage  debt— consideration  therefor. 
See  MORTGAGES  AND  DEEDS  OF  TRUST,  1. 

With  notice. 

2.  ^Yhat  constitutes  notice — of  matters  to  put  one  on  inquiry.  See 
NOTICE,  1. 

QUO  WARRANTO. 
Practice. 

1.  In  order  to  a  proper  solution  of  questions  involved.  Where  the 
facts  relieJ  upon  in  an  answer  to  a  petition  for  leave  to  file  an  informa- 
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QUO  WAEBANTO.     Pbactice.     Continued. 

tion  in  the  nature  of  a  quo  warranto,  are  disputed,  or  new  and  doubtful 
questions  of  law  are  involved,  requiring  time  for  a  satisfactory  solution, 
it  is  the  duty  of  the  court  to  make  the  rule  for  an  information  absolute, 
to  enable  a  full  investigation,  otherwise  the  court,  on  motion,  may  dis- 
charge the  rule  and  dismiss  the  petition.  Attorney  General  v.  Chicago 
and  Evanston  Railroad  Co.  520. 

FOEMEE  ADJUDICATION. 

2.  When  conclusive  upon  the  People.  See  FORMER  ADJUDICA- 
TION, 2. 

Railway  company  exeecising  eight  oe  eminent  domain. 

3.  How  questioned.     See  EMINENT  DOMAIN,  2. 

RAILROADS. 

COEPOBATE  EXISTENCE   OF  EAILWAY   COMPANY. 

1.  Legislative  recognition.  An  act  of  the  legislature,  in  18G5,  con- 
firming an  ordinance  of  the  city  of  Chicago  granting  permission  to  a 
railway  company,  chartered  by  special  act,  to  lay  a  track  on  and  over 
certain  streets  from  a  certain  point  to  the  city  limits,  and  authorizing 
the  company  to  build  a  bridge  over  the  Chicago  river,  the  giving  of  which 
privileges  had  been  accepted,  is  held  to  be  a  legislative  recognition  that 
the  company  then  had  a  corporate  existence,  and  had  taken  corporate 
action  in  the  way  of  carrying  out  the  purpose  of  its  charter.  McCartney 
et  al.  v.  Chicago  and  Evanston  Railroad  Co.  et  al.  611. 

2.  Of  an  organisation  prior  to  the  constitution  of  1370 — whether 
sufficient  to  meet  the  requirements  of  that  instrument.  The  persons 
named  as  corporators  in  a  charter  for  a  railway  company,  met  within 
a  few  days  after  the  passage  of  the  charter,  and  by  resolution  adopted 
the  same,  and  on  the  following  day  elected  a  president,  vice-president, 
secretary  and  treasurer,  and  afterward  authorized  the  president  to  survey 
routes  and  locate  the  road,  and  to  make  contracts  for  the  right  of  way 
and  depot  grounds,  and  books  were  opened  for  subscription  to  the  capital 
stock,  which  was  all  taken,  and  the  company  obtained  permission  of  the 
commissioners  of  highways  to  locate  and  operate  tracks  along  and  across 
all  roads  and  highways  upon  its  route,  and  permission  was  obtained  from 
the  city  of  Chicago  to  locate  and  operate  a  track  through  a  portion  of  the 
city  and  to  build  a  bridge  over  the  Chicago  river,  which  grants  were  duly 
accepted,  and  the  capital  stock  increased  and  subscribed  for,  though  it 
did  not  appear  that  any  of  the  subscriptions  had  been  paid,  and  the  com- 
pany exercised  other  corporate  acts.  The  charter  under  which  these  acts 
were  performed,  was  granted,  and  the  steps  towards  an  organization  were 
taken,  prior  to  the  adoption  of  the  constitution  of  1870.  It  was  held,  that 
the  charter  of  the  company  was  in  operation  at  the  time  the  constitution 
took  effect,  and  was  not  abrogated  by  section  2  of  article  11  of  that  instru- 
ment.    Ibid.  611. 
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Constructing  and  operating  within  a  city. 

3.  Charter  construed  in  that  regard.  A  grant  of  power  in  a  railroad 
charter  "to  locate,  construct  and  maintain,  and  operate  with  horse  or 
locomotive  cars,  from  the  city  of  Chicago  to  any  point  in  the  town  of 
Evanston,  a  railroad,"  etc.,  without  any  express  or  implied  restrictions, 
will  authorize  the  grantee,  so  far  as  the  State  is  concerned,  to  locate  its 
tracks  and  fix  its  Chicago  terminus  at  any  point  in  the  city,  as  "Chicago," 
simply,  includes  every  part  of  Chicago.  Chicago  and  Northwestern 
Railway  Co.  v.  Chicago  and  Evanston  Railroad  Co.  589. 

4.  And  of  legislative  recognition  as  conferring  the  right.  The 
words  "to"  and  "from"  a  place  or  city,  are  construed  to  mean  to  or  from 
a  point  within  the  place  to  or  from  which  a  corporation  is  authorized 
to  construct  a  railroad.  Authority  to  construct  and  operate  a  railroad 
from  the  city  of  Chicago  to  any  point  in  the  town  of  Evanston,  is  held 
to  authorize  the  location  and  operation  of  the  road  from  any  point  within 
the  city  of  Chicago.  McCartney  et  al.  v.  Chicago  and  Evanston  Rail- 
road  Co.  et  al.  611. 

5.  Where  a  railway  company  is  authorized  to  build  a  railroad  from  a 
city  to  another  place,  the  fact  it  is  also  empowered  to  contract  with  a 
horse  railroad  company  for  the  joint  or  separate  operation  of  either  or 
both  companies'  roads,  as  may  be  agreed  on,  will  not  operate  as  a  limita- 
tion upon  the  railway  company  in  respect  to  its  entrance  into  the  city. 
Ibid.  611. 

6.  But  were  it  a  matter  of  doubt  whether  a  railway  company  may, 
under  its  charter,  lay  its  track  within  the  limits  of  a  city,  an  act  of  the 
legislature  confirming  an  ordinance  of  the  city  giving  the  company  per- 
mission to  lay  its  railway  track  in  certain  streets  of  the  city,  and  declaring 
that  the  ordinance  shall  be  held  to  confer  on  the  company  power  and 
authority  to  construct  and  operate  its  road  in  the  streets  and  over  the 
bridge  mentioned  therein,  until  the  same  shall  be  altered,  changed  or 
amended  by  the  common  council,  with  the  assent  of  the  company,  will 
remove  the  doubt  and  be  regarded  as  a  recognition  of  the  right.   Ibid.  611. 

7.  Motive  power  to  be  used  in  a  city — effect  of  ordinance  limiting 
the  use — option  in  that  regard.  The  passage  of  an  ordinance  by  a  city 
granting  permission  to  a  railway  company  to  lay  down  tracks  in  certain 
streets,  etc.,  which  is  accepted,  with  a  resolution  of  such  company  that 
the  proper  construction  of  the  ordinance  is  that  the  permission  granted 
thereby  was  to  operate  in  the  city,  cars  with  animal  power  only,  and  that 
the  company  should  not  connect  with  any  other  railroad  on  which  other 
power  is  used,  does  not  create  a  contract  between  the  people  represented 
by  the  city,  and  the  railway  company,  to  abandon  for  all  time  to  come  the 
use  of  steam  within  the  city  as  a  motive  power;  but  such  company  may 
afterward,  on  permission  of  the  city,  use  steam  to  move  its  cars  in  the 
citv.      Such  ordinance  and  its  acceptance  confer  a  limited  right  or  privi- 
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RAILROADS.  Constructing  and  operating  within  a  city.  Continued. 
lege,  but  do  not  prohibit  the  acquisition  of  a  more  enlarged  one  in  tha 
future.  McCartney  et  al.  v.  Chicago  and  Lvanston  Railroad  Co.  ti  al. 
611. 

8.  Authority  in  the  charter  of  a  railway  company  to  build  either  a 
horse  railroad  or  a  steam  railroad  within  a  city,  confers  a  continuing 
option  to  use  either  steam  or  animal  power,  or  both,  upon  its  road,  or 
any  part  of  it,  which  might  be  exercised  from  time  to  time.  Under  it, 
the  use  of  either  motive  power  may  be  changed  and  the  other  substituted, 
as  the  company  may  see  fit.     Ibid.  611. 

9.  Relocation  of  line  of  road — whether  the  right  exists.  The  char- 
ter of  a  railway  company  conferred  the  power  of  relocation,  and  an  ordi- 
nance of  a  city  was  passed  giving  the  company  permission  to  construct 
and  operate  its  road  in  and  over  certain  streets  of  the  city,  and  over  a 
bridge  to  be  built  at  a  certain  place,  and  such  ordinance  was  confirmed 
by  an  act  of  the  legislature,  which  conferred  the  same  power  as  the  ordi- 
nance, until  the  same  might  be  altered,  changed  or  amended  by  the  city 
council,  with  the  consent  of  the  company,  and  gave  such  power  to  amend, 
alter  or  change  the  ordinance,  with  the  company's  consent.  It  was  held, 
that  such  company,  after  having  once  located  and  built  its  road  within 
the  city,  had  still  ample  legitimate  authority,  with  the  consent  of  the  city, 
to  relocate  its  track  within  the  city,  and  take  up  its  former  track.  Ibid. 
611. 

10.  Use  of  passenger  line  in  a  city  for  freight  purposes— necessity 
for  petition  of  lot  owners.  Where  a  railroad  company  lays  its  track  in 
a  street  of  a  city,  having  the  right  to  construct  a  track  for  passenger  cars 
only,  the  city,  under  section  62,  clause  90,  of  article  5  of  the  general  law, 
has  no  power  afterward  to  grant  the  use  of  the  track  for  the  operation  of 
freight  cars  upon  it,  except  upon  a  petition  of  property  owners  upon  the 
street,  as  required  in  the  statute,  and  a  grant  of  the  use  of  such  track  for 
freight  purposes  without  the  petition  of  property  owners  being  void,  such 
use  is  unlawful  and  a  public  nuisance,  which  the  State  may  cause  to  be 
abated.     Ibid.  611. 

AS   CARRIERS   OF   PASSENGERS. 

11.  Through  coupon  tickets  over  distinct  roads  —  rights  of  pas- 
senger—  duty  and  liability  of  the  several  companies — passenger's 
remedy  when  wrongfully  put  off  train — his  rights  when  ticket  is  refused 
and  fare  demanded.     See  CARRIERS,  1,  2,  3. 

12.  Measure  of  damages.     See  MEASURE  OF  DAMAGES,  3. 

Municipal  aid. 

13.  Separate  article  of  constitution  of  1S70 — time  of  taking  effect. 
See  CONSTITUTIONAL  LAW,  8. 

Municipal  aid  bonds. 

14.  Constitutional  prohibition.     See  MUNICIPAL  BONDS,  1. 
Right  of  eminent  domain.     See  EMINENT  DOMAIN. 
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RATIFICATION. 

Principal  and  agent. 

As  to  unauthorized  acts  of  the  latter.     See  AGENCY,  4. 

EECOEDING  LAW. 
Notice  to  purchaser  or  incumbrancer. 

What  constitutes  notice — of  matters  to  put  one  on  inquiry.  See 
NOTICE,  1. 

EELEASE. 

Of  mortgaged  lands  by  trustee.    See  MOETGAGES  AND  DEEDS 

OF  TEUST,  3  to  7. 
Of  witness'  interest. 

When  ineffectual.     See  WITNESSES,  1. 

EEMEDIES. 
Action  of  debt  for  collection  of  tax. 

1.  On  what  theright  depends — cumulative  remedy.    See  ACTIONS,  1. 

Carriers  of  passengers. 

2.  Remedy  of  passenger  wrongfully  put  off  a  train  —  his  rights 
when  ticket  is  refused,  and  payment  of  fare  demanded.  See  CAE- 
EIEES,  4. 

Indemnity — debtor  and  creditor. 

3.  Remedy  only  in  a  court  of  equity.  Where  a  debtor  holds  an  in- 
demnity against  his  debt,  or  other  security  for  his  protection,  his  creditor 
can  reach  such  indemnity  or  security  only  in  a  court  of  equity,  and  there 
only  when  his  debtor  is  insolvent,  or  on  some  other  equitable  grounds. 
Bay  v.  Williams,  91. 

Foreign  receiver. 

4.  Rights  and  remedies  in  this  State.    See  FOEEIGN  EECEIVEE,  1. 
Between  partners. 

5.  Debt  of  one  partner  to  the  firm  assumed  by  another.  See  PAET- 
NEESHIP,  14. 

In  partition. 

6.  Right  of  partition — binding  on  courts  of  equity — as  between  a 
lessee,  who  holds  the  fee  in  a  part  of  the  reversion,  and  other  tenants 
in  common.     See  PAETITION,  1  to  5. 

Unpaid  subscriptions. 

7.  In  insolvent  corporations — remedy  of  creditors.  See  COEPO- 
EATIONS,  7,  8. 

Eetrospective  legislation. 

8.  As  affecting  vested  rights,  remedies  and  modes  of  procedure. 
See  CONSTITUTIONAL  LAW,  5,  6,  7. 
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RESIDUARY  DEVISE.     See  WILLS,  9. 

REVERSING  AND  REMANDING. 
By  Appellate  Court. 

With  directions— entry  of  judgment  after  remittitur.  See  PRACTICE 
IN  THE  SUPREME  COURT. 

REVERSION. 
Injury  thereto. 

1.  Of  the  declaration,  in  a  suit  to  recover  therefor.  See  PLEAD- 
ING, 1. 

Measure  of  damages. 

2.  Injury  to  the  property  as  a  whole — distinguishing  between  dam- 
ages to  present  possession  and  the  reversion.  See  MEASURE  OF 
DAMAGES,  4,  5,  6. 

REVOCATION. 
Attorney's  authority  to  collect  debt. 

Revoked  by  death  of  his  client.     See  ATTORNEY  AT  LAW,  1. 

RIPARIAN  OWNER. 
On  navigable  stream. 

1.  Right  to  the  use  of  the  bed  of  the  stream.  The  owner  of  lots  on 
each  side  of  a  navigable  river,  as,  the  Chicago  river,  is  also  the  owner  of 
the  underlying  soil  of  the  river,  and  may  make  any  use  of  the  river  bed 
that  suits  his  purpose,  so  that  it  does  not  materially  or  unlawfully  inter- 
fere with  the  public  easement  to  the  use  of  the  water  in  the  stream. 
McCartney  et  al.  v.  Chicago  and  Evanston  Railroad  Co.  et  al.  611. 

SALES. 

Deficiency  in  subject  matter. 

1.  Refusal  of  vendee  to  perform  contract — unavailing  in  equity — 
compensation.     See  CHANCERY,  12,  13,  14. 

In  partition  in  chancery. 

2.  As  affecting  the  rights  of  a  lessee,  who  also  holds  the  fee  in  a 
part  of  the  reversion,  and  other  tenants  in  common — of  the  difficulties 
attending  the  sale.     See  PARTITION,  1  to  5. 

Sale  by  one  partner. 

3.  Of  interest  in  partnership.     See  PARTNERSHIP,  5,  6. 

Judicial  sales. 

4.  In  case  of  a  lien  on  two  funds  by  a  creditor — subsequent  pur- 
chasers — sale  of  lands  under  decree  in  chancery  in  inverse  order  of 
alienation.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  12  to  15. 

Sales  under  trust  deeds.     Same  title. 
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SCHOOLS. 
Examination  and  employment  of  teachers. 

1.  Board  of  education  of  Galesburg — acting  under  special  charter — 
application  of  the  general  law.  The  provisions  of  sections  50  and  52 
of  the  School  law,  which -require  every  teacher  in  any  of  the  common 
schools,  at  the  time  of  his  employment,  to  have  a  certificate  of  qualifica- 
tion to  teach,  and  forbids  his  being  paid  anything  out  of  the  school  fund 
or  other  public  fund  unless  he  has  first  obtained  such  certificate,  applies 
to  the  board  of  education  of  the  Galesburg  school  district,  and  teachers 
employed  to  teach  in  such  district.  Board  of  Education  et  al.  v.  Ar- 
nold, 11. 

2.  There  is  nothing  in  the  special  act  of  February  19,  1859,  establish- 
ing a  system  of  graded  schools  in  the  city  of  Galesburg,  which  gives  the 
board  of  education  power  to  examine  and  determine  the  qualifications 
of  teachers.  This  power  is  not  given  by  implication  from  the  power  of 
exclusive  management  and  control,  and  the  power  to  appoint  teachers. 
The  power  to  employ  teachers  is  to  be  limited  to  qualified  teachers. 
Ibid.  11. 

3.  Section  80  of  the  general  School  law,  which  provides  that  in  all 
school  districts  having  a  population  of  not  less  than  two  thousand  the 
board  of  education  may  examine  and  employ  teachers,  has  no  application 
to  a  school  district  created  by  a  special  act  of  the  legislature.     Ibid.  11. 

SEPAEATE  AKTICLES. 
Constitution  of  1870. 

Municipal  aid  to  railroads  or  private  corporations — time  of  taking 
effect.     See  CONSTITUTIONAL  LAW,  8. 

SETTLEMENT. 
By  husband  upon  wife. 

What  amounts  to  a  settlement,  in  equity.  See  HUSBAND  AND 
WIFE,  1. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  9  to  17. 

STATUTES. 
English  statutes. 

1.  Statute  8th  Anne,  c.  14,  giving  landlord  general  lien,  not  in  force. 
See  LIENS,  10. 

Construction  of  statutes. 

2.  When  remedial.  In  construing  a  remedial  statute,  the  courts 
should  consider  the  old  law,  the  mischief,  and  the  remedy:  and  the  new 
act  should  be  so  construed,  if  it  can  fairly  b 8  done,  as  to  suppress  the 
mischief  in  the  old  law  and  advance  the  remedy.  Conk  ling  v.  Ridgeiy 
&  Co.  36. 
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STATUTES.     Construction  of  statutes.     Continued. 

3.  When  "may"  means  "shall."  The  word  "may,"  in  a  statute,  means 
"shall"  whenever  the  rights  of  the  public  or  third  persons  depend  upon 
the  exercise  of  the  power,  or  the  performance  of  the  duty  to  which  it 
refers.  The  word  has  such  meaning  in  the  proviso  of  section  90  of  the 
Practice  act.     James  v.  Dexter  et  al.  489. 

4.  Saving  clause  in  repealing  statute — rule  of  construction.  Where 
a  new  statute  adopted  on  the  same  subject  as  a  prior  one,  repeals  the 
former  law,  with  a  saving  clause  in  the  repealing  section  as  to  existing 
Buits  or  litigation,  the  saving  in  such  case  is  in  legal  effect  a  limitation 
on  the  repealing  clause,  and  operates  to  continue  in  force  the  old  law  as 
to  existing  suits  and  proceedings.  Dobbins  et  al.  v.  First  National 
Bank  of  Peoria,  553. 

5.  When  a  statute  may  have  a  retroactive  operation.  See  CON- 
STITUTIONAL LAW,  5,  6,  7. 

Statutes  construed. 

6.  Bastardy— marriage  of  mother,  as  affecting  her  rights  under 
the  Bastardy  act.  The  true  construction  of  the  statute  is,  that  the 
mother  shall  be  unmarried  at  the  time  the  child  is  born;  and  the  word 
"unmarried,"  in  the  law,  does  not  properly  relate  to  the  time  of  making 
the  complaint.  The  People  ex  rel.  v.  Vollcsdorf,  292.  See  BAS- 
TARDY, 1,  2. 

7.  Judgment  and  execution  liens  upon  real  estate— how  acquired — 
when  they  attach — their  duration.  The  acts  of  1845  and  of  1872,  in 
relation  to  judgments  and  executions,  construed  in  Dobbins  et  al.  v. 
First  National  Bank  of  Peoria,  553.     See  LIENS,  1  to  8. 

8.  Municipal  taxation — mode  of  levying  taxes,  and  the  prerequisites 
thereto.  The  act  of  May  23,  1877,  in  connection  with  the  act  of  May  28, 
1879,  construed  in  People  ex  rel.  v.  Lee,  113.     See  TAXATION,  4  to  7. 

9.  Practice — time  within  which  appeals  from  the  Appellate  Court 
prayed — "may"  means  "shall."  The  proviso  in  section  90  of  the  Prac- 
tice act,  "that  such  appeal  may  be  prayed  for  at  any  time  within  twenty 
days  after  the  rendition  of  such  judgment, "  is  mandatory,  as  regards  the 
time,  and  not  merely  directory.     James  v.  Dexter  et  al.  489. 

10.  School  law  —  as  to  the  power  of  the  board  of  education  of 
Galesburg  to  employ  teacher  not  having  certificate  of  qualification — 
who  may  determine  qualifications  of  teachers.  Sections  5'),  52  and  80 
of  the  general  School  law,  and  the  special  act  of  February  19,  I860, 
establishing  a  system  of  graded  schools  in  the  city  of  Galesburg,  con- 
strued in  Board  of  Education  et  al.  v.  Arnold,  11.  See  SCHOOLS, 
1,2,3. 

11.  Terms  of  circuit  court.  Section  18  of  act  of  February  22,  1872, 
confers  upon  circuit  courts  power  to  adjourn  to  any  day  not  beyond  the 
first  day  of  the  next  term;  and  the  effect  of  legislation  now  in  force  is, 
to  change  the  former  law  in  respect  to  peremptory  adjournments,  and 
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STATUTES.     Statutes  construed.    Continued. 

leave  the  duration  of  the  terms  practically  in  the  discretion  of  the  judges. 
Conkling  v.  Ridgely  &  Co.  36. 

12.  Town  collector  —  time  of  taking  and  filing  official  oath  and 
bond — in  case  of  contest.     Farwell  v.  Adams,  57.    See  OFFICERS,  1. 

STATUTE  OF  FRAUDS. 
Part  performance. 

1.  Under  verbal  contract  to  convey  right  of  way.  If  a  party  ver- 
bally contracts  with  a  land  owner  for  the  right  to  construct  a  railroad 
over  the  land,  and  is  permitted  to  enter  upon  the  same,  and  expends 
mone3T  in  building  the  track,  in  good  faith,  on  the  owner's  verbal  promise 
to  convey,  and  such  party  otherwise  performs  or  offers  to  perform  his 
part  of  the  agreement,  such  performance  or  partial  performance  will,  as 
in  other  cases,  take  the  case  out  of  the  Statute  of  Frauds,  and  a  court  of 
equity  will  decree  a  specific  performance  of  the  agreement.  St.  Louis 
National  Stock  Yards  v.  Wiggins  Ferry  Co.  384. 

2.  Of  a  mere  license  by  parol.  But  a  mere  parol  license  to  construct 
a  railway  track  over  the  land  of  another  is  within  the  Statute  of  Frauds, 
and  a  claim  of  right  under  such  license  can  not  be  enforced  in  equity, 
even  after  the  expenditure  of  a  large  sum  of  money  in  constructing  the 
road  and  track,  made  on  the  faith  of  it.  Such  a  license,  if  perpetual, 
would  be  to  create  an  interest  in  the  land,  which  can  not  be  granted  by 
parol.     Ibid.  384. 

Whether  within  the  statute. 

3.  Conveyance  intended  for  one,  fraudulently  procured  to  be  made 
to  another — not  within  the  statute — grantee  a  trustee  by  his  own  fraud. 
See  TRUSTS  AND  TRUSTEES,  2,  3. 

STOCKHOLDER.     See  CORPORATIONS,  3  to  11. 

SUBROGATION. 
Right  of  subsequent  incumbrancer. 

1.  Paying  off  prior  liens.  Where  a  subsequent  incumbrancer  is 
compelled  to  pay  off  a  prior  trust  deed  to  protect  his  interest,  his  sub- 
rogation to  the  rights  under  the  trust  deed  to  the  extent  of  what  he  paid 
will  be  clearly  right,  and  there  will  be  no  fraud  in  the  debtor  executing 
a  subsequent  deed  of  trust  to  give  him  a  preference.  Chicago  and  Great 
'Western  Railroad  Land  Co.  et  al.  v.  Peck  et  al.  408. 

Right  of  surety. 

2.  A  surety,  or  one  standing  in  that  situation,  who  is  compelled  to 
pay  the  debt  of  the  principal,  will  in  equity  be  entitled  to  be  subrogated 
to  all  the  rights  and  equities  of  the  creditor  as  to  any  fund,  lien  or  equity 
which  the  creditor  may  have  against  any  other  person  or  property  on 
account  of  the  debt.  The  equities  of  the  surety  extend  to  all  the  rights 
of  the  creditor  respecting  the  debt  which  the  surety  pays.  Lochenmeyer 
et  al.  v.  Fogarty  et  al.  572. 
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SUBSCRIPTION  TO  STOCK. 

OF   CORPORATION. 

Condition  to  liability  of  subscriber.    See  CORPORATIONS,  3  to  11. 
SUPERIOR  COURT  OF  COOK  COUNTY. 

JURISDICTION. 

In  condemnation  proceedings  under  Eminent  Domain  law.  See 
EMINENT  DOMAIN,  1. 

SURETY. 
Subrogation. 

Right  of  a  surety.     See  SUBROGATION,  2. 

TAXATION. 
Property,  where  taxable. 

1.  Of  personal  property  of  resident  and  non-resident  owners — under 
control  of  resident  agent.  By  the  statute,  moneys,  credits,  etc.,  and 
other  personal  property  held,  owned  or  controlled  by  persons  residing  in 
this  State,  are  taxable.  If  the  owner  resides  in  this  State,  they  are  tax- 
able at  his  place  of  residence.  If  he  is  a  non-resident,  and  the  moneys, 
credits,  etc.,  and  other  personal  property,  are  under  the  control  of  an 
agent  or  attorney,  they  shall  be  listed  in  the  place  where  the  agent  or 
attorney  is  required  to  list  his  own  moneys  and  credits  and  other  per- 
sonal property.     People,  for  use,  etc.  v.  Davis,  272. 

2.  Before  a  non-resident  owner  can  be  taxed  in  this  State,  it  must  be 
shown  that  his  property  is  actually  at  the  place  where  it  is  assessed;  and 
it  is  not  enough  to  show,  merely,  that  an  indebtedness  to  him,  evidenced 
by  a  promissory  note  which  may  be  in  his  hands,  was  negotiated  through 
an  agent  residing  at  that  place,  In  order  to  the  proper  taxation  of  the 
moneys  and  credits  of  a  non-resident  at  a  particular  place  in  this  State, 
they  must  be  under  the  control  of  an  agent  or  attorney  residing  there, 
and  such  control  must  be  an  actual  control  at  that  place.     Ibid.  272. 

3.  A  question  of  law — not  of  fact.     See  PLEADING,  2. 
Municipal  taxation. 

4.  Mode  of  levying  taxes,  and  the  prerequisites  thereto — act  of  1877 
construed.  It  was  the  intention  of  the  legislature,  in  the  act  of  May  23, 
1877,  to  require  incorporated  villages  and  towns,  as  well  as  cities,  to  follow 
a  mode  of  assessment  and  collection  which  would  limit  the  sum  to  be 
assessed  and  collected  so  as  not  to  exceed  the  amount  before  that  time 
specifically  appropriated  for  particular  purposes;  and  to  that  end  such 
act  required  the  annual  appropriations  to  be  first  made,  and  their  amount 
ascertained,  and  then  that  the  levy  and  assessment  should  be  made  by 
ordinance,  for  the  amount  so  ascertained.  And  this  is  not  changed  by 
the  act  of  May  28,  1879.     People  ex  rel.  v.  Lee,  113. 

5.  Appropriation  ordinance— ordinance  levying  tax.  Where  the 
only  attempt  made  to  levy  and  collect  village  taxes  for  the  year  1882,  was 


INDEX. 


TAXATION.     Municipal  taxation.    Continued. 

the  making  and  delivery  by  the  village  clerk  to  the  county  clerk,  of  a 
certificate,  in  substance  as  follows:  "County  clerk,  B.  county:  At  a 
meeting  of  the  board  of  trustees  of  the  town  of  M.  S.,  county  of  B.,  and 
State  of  Illinois,  a  tax  of  seventy-five  cents  on  the  hundred  dollars  was 
levied  to  meet  expenses  of  town.  C.  D.,  town  clerk," — and  no  appro- 
priation ordinance  was  passed,  or  ordinance  levying  the  tax,  it  was  held, 
that  such  taxes  were  not  lawfully  levied,  and  that  judgment  against  lots 
for  such  tax  was  properly  refused.  The  failure  to  pass  the  necessary 
ordinance  in  such  case  is  not  a  merely  formal  defect.  People  ex  rel.  v. 
Lee,  113. 

6.  The  act  of  May  23,  1877,  relating  to  municipal  taxes,  requires  the 
assessment  and  collection  of  such  taxes,  in  all  cases,  to  be  in  the  manner 
provided  for  in  article  8  of  the  general  Incorporation  law,  which  is  by  an 
ordinance  fixing  the  appropriations  and  levying  the  amount,  and  certify- 
ing a  copy  thereof  to  the  county  clerk;  and  without  observing  these  pre- 
requisites, the  tax  levied  will  be  invalid.     Ibid.  113. 

7.  Fixing  amount  of  appropriations — of  the  mode  or  form — publi- 
cation. An  ordinance  of  a  city,  town  or  village,  fixing  the  amount  of 
all  appropriations,  and  declaring  the  same  as  the  amount  of  taxes  to  be 
raised  for  any  given  year,  can  not  be  taken  as  a  by-law  or  permanent 
local  regulation;  nor  is  its  publication  essential  before  a  certified  copy 
thereof  can  be  fitly  filed  with  the  county  clerk.  It  would  seem  to  be  all- 
sufficient  to  constitute  such  ordinance,  that  the  board  of  trustees  of  the 
town  should,  by  resolution,  or  by  any  other  proceeding  entered  upon 
their  record,  declare  the  ascertained  amount  of  all  appropriations,  and 
indicate  their  determination  that  such  sum  shall  be  levied  and  assessed 
upon  the  taxable  property.     Ibid.  113. 

License  fee,  as  distinguished  from  a  tax. 

8.  Constitutionality  and  validity  of  license  fee  imposed  by  city  or 
village  pursuant  to  article  5,  chapter  24,  section  1,  subdivision  91,  of 
the  Revised  Statutes  of  1874,  upon  the  avocations  of  brewers  and  dis- 
tillers.    See  MUNICIPAL  COKPOEATIONS,  1,  2. 

Tax  sales. 

9.  Setting  aside  tax  sale — upon  terms.  The  maxim,  he  that  seeks 
equity  must  do  equity,  requires  that  a  party  seeking  to  have  a  tax  sale 
set  aside  as  a  cloud  upon  his  title  to  real  estate,  must  offer  to  reimburse 
the  purchaser  the  amount  bid  by  him  for  the  properly  at  the  tax  sale, 
with  six  per  cent  interest;  and  it  is  error  to  set  aside  a  tax  sale  for  mere 
irregularities  not  affecting  the  substantial  justice  of  the  tax,  without  re- 
quiring such  payment.     Gage  v.  Nichols,  269. 

Collection  of  tax  by  action  of  debt. 

10.  Upon  what  the  right  depends — cumulative  remedy — when  barred. 
See  ACTIONS,  1. 
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TENANT. 
Possession  through  tenant. 

Notice  to  subsequent  purchasers  or  incumbrancers.    See  NOTICE,  3. 

TENANTS  IN  COMMON. 
When  the  relation  exists. 

1.  An  owner  of  land  conveyed  the  same  to  his  five  children.  One  of 
the  grantees  afterwards  reconveyed  to  the  original  grantor,  but  by  deed 
purporting  to  convey,  not  the  undivided  one-fifth  interest  which  he  held, 
but  the  entire  tract.  It  was  considered,  however,  that  the  legal  effect  of 
the  reconveyance  was,  under  the  circumstances,  the  same  as  if  it  had 
purported  to  convey  only  the  interest  which  the  grantor  therein  held — an 
undivided  one-fifth  part.  So  the  original  grantor,  having  thus  acquired 
an  undivided  one-fifth  interest  in  the  land,  became  a  tenant  in  common 
with  the  other  four  owners  to  whom  he  had  previously  conveyed,  and  his 
possession  in  that  relation  was  not  adverse  to  them.  Stevens  et  al.  v. 
Wait  et  al.  54-1. 

In  partition  in  chancery. 

2.  Right  of  partition  as  between  a  lessee,  who  also  holds  the  fee  in 
a  part  of  the  reversion,  and  other  tenants  in  common — effect  of  a  sale 
—of  difficulties  attending  the  sale.     See  PARTITION,  1  to  5. 

Adverse  possession. 

3.  As  between  tenants  in  common.     See  LIMITATIONS,  2,  3. 

TERMS  OF  COURT. 
Of  their  duration. 

Discretion  and  power  of  the  judges.     See  COURTS,  1. 

TITLE  TO  LAND. 

Divesting  of  legal  title. 

Effect  of  surrender  and  destruction  of  unrecorded  deed — conveyance 
to  another — equity  of  second  grantee.     See  CONVEYANCES,  4. 

TOWN  OFFICERS. 
Time  of  election. 

In  the  town  of  Lake,  in  Cook  county.     See  ELECTIONS,  1. 

TRESPASS. 

To  the  person. 

Peictiiitury  circumstances  of  defendant — whether  to  be  considered. 
See  MEASURE  OF  DAMAGES,  2. 
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TEUSTS  AND  TRUSTEES. 
Whether  a  trust  arises. 

1.  ~Widow  of  mortgagor  paying  the  debt  and  receiving  the  legal 
title — bill  to  redeem  by  the  heirs.  "Where  a  party  conveys  land  as  a 
security  for  a  loan,  and  after  his  death  his  widow  pays  the  debt  and  takes 
a  deed  for  the  land  to  herself,  she  will  hold  the  title  as  a  trustee  for  the 
heirs  of  her  husband,  and  they  may  maintain  a  bill  to  redeem,  and  for 
an  account.     Hunter  et  al.  v.  Dennis  et  al.  568. 

2.  And  of  Statute  of  Frauds — conveyance  intended  for  the  benefit 
of  one  person,  fraudulently  procured  to  be  made  to  another.  If  A 
was  intending  to  convey  land  to  C,  and  B  interfered,  and  advised  A  not 
to  convey  directly  to  C,  but  to  convey  to  himself,  promising  if  A  would 
do  so,  he,  B,  would  hold  the  land  in  trust  for  C,  equity  will  enforce  the 
trust  upon  the  ground  that  B  obtained  the  title  by  fraud  and  imposition 
upon  A.  But  if  B  had  taken  no  measures  to  procure  the  conveyance  to 
himself,  his  verbal  promise  to  hold  the  property  for  0  would  fall  within 
the  Statute  of  Frauds.     Fischbeck  v.  Gross,  208. 

3.  Case  not  within  the  statute — grantee  a  trustee  by  his  own  fraud. 
A  husband  intending  to  convey  an  interest  in  land  to  his  wife,  consulted 
with  a  friend  and  his  attorney  in  respect  thereto,  and  before  leaving  this 
State  to  return  home,  directed  the  attorney  to  prepare  a  deed  from  him 
to  his  wife,  to  be  forwarded  to  him  for  execution.  The  friend  had  the 
attorney  make  him  the  grantee,  and  both  he  and  the  attorney  wrote  to 
the  grantor,  stating  such  to  be  for  the  best,  and  that  the  grantee  would 
reconvey  when  asked,  and  in  pursuance  of  such  assurance  the  husband 
conveyed  to  his  friend  instead  of  his  wife,  but  the  grantee  afterwards 
refused  to  convey  to  the  wife:  Held,  that  the  case  was  not  within  the 
Statute  of  Frauds,  and  that  the  grantee  was  a  trustee  by  his  own  pro- 
curement and  fraud.     Ibid.  208. 

4.  Devisee  to  dispose  of  property  devised,  for  another.  See  WILLS, 
13  to  17. 

5.  Devise  for  charitable  use — effect  of  recommendatory  words  — 
devisee  failing  to  execute  testator's  wish — certainty  as  to  subject  of 
gift.     Same  title,  16,  17. 

Expenditures  under  a  trust. 

6.  On  bill  to  have  a  trust  declared  and  the  holder  of  real  estate  com- 
pelled to  convey  the  same  to  the  complainant  as  the  real  owner,  it  was 
held  error,  in  stating  an  account  between  the  parties,  to  reject  an  item 
for  taxes  paid,  and  for  proper  repairs  on  the  premises  before  suit  brought. 
The  payment  of  interest  upon  a  debt  secured  by  a  mortgage  upon  the 
premises,  was  also  a  proper  charge  to  be  allowed  upon  taking  the  account, 
as  the  premises  were  thereby  relieved  from  the  incumbrance  to  that  ex- 
tent.    Fischbeck  v.  Gross,  208. 

USES  AND  TRUSTS.     See  TRUSTS  AND  TRUSTEES. 
48—112  III. 
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VACATION. 
Confession  of  judgment. 

What  is  a  "vacation"  for  confession  of  judgment.  See  CONFES- 
SION OF  JUDGMENT,  1. 

VENDOR'S  LIEN.     See  LIENS,  11. 

VERDICT. 
Impeaching  vekdict. 

1.  By  testimony  of  the  jurors  themselves.  A  juror  can  not  testify 
to  any  fact  to  impeach  a  verdict  in  the  finding  of  which  he  has  partici- 
pated. On  polling  a  jury,  it  is  error  to  permit  counsel  to  ask  the  jurors 
to  state  in  what  manner  they  arrived  at  the  amount  of  the  damages  re- 
ported by  them.     Roy  v.  Goings,  656. 

Mode  of  beaching  amount. 

2.  Jury  required  to  reconsider  as  to  mode  of  their  finding.  See 
JURY,  1,  2. 

VESTED  RIGHTS. 
Retrospective  legislation. 

As  affecting  vested  rights,  remedies,  and  modes  of  procedure.  See 
CONSTITUTIONAL  LAW,  5,  6,  7. 

WAIVER. 
Appeal  feom  the  Appellate  Court. 

1.  Of  irregularities  in  that  regard.  See  APPEALS  AND  WRITS 
OF  ERROR,  7. 

Insurance  company. 

2.  Of  notice  and  proof  of  loss.     See  INSURANCE,  1. 

WILLS. 
Identifying  subject  of  devise. 

1.  Of  evidence  admissible  for  that  purpose.  For  the  purpose  of 
determining  the  subject  of  disposition  by  will,  or  the  quantity  of  land 
intended  to  be  given,  the  court  may  inquire  into  every  material  fact  re- 
lating to  the  property  which  is  claimed  as  the  subject  of  disposition, 
to  enable  it  to  identify  the  thing  intended  to  be  devised  by  the  testator, 
or  the  quantity  of  interest  he  has  given  by  his  will.  Smith  v.  Dennison, 
367. 

2.  So  where  the  owner  of  a  half  section  of  land  had  conveyed  forty 
acres  of  the  south  quarter,  and  he  devised  twenty  acres  more  of  the  same, 
and  then  gave  the  north  quarter  to  a  daughter,  subject  to  a  life  estate  in 
his  widow,  and  one  hundred  acres  (being  the  residue  unsold  and  not 
devised,  of  the  south  quarter,)  to  another  daughter,  it  was  held,  error  to 
exclude  evidence  showing  that  the  testator  had  adopted  a  line  between 
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WILLS.    Identifying  subject  of  devise.     Continued. 

the  two  quarters  as  the  true  one,  whether  correct  or  not,  as  tending  to 
show  that  the  devise  was  made  in  accordance  with  such  adopted  line. 
Smith  v.  Dennison,  367. 

3.  Where  a  testator  devises  a  quarter  section  of  land,  except  sixty 
acres  thereof,  the  devise  will  prima  facie  embrace  all  the  land  in  such 
quarter  section  included  in  the  government  survey,  except  the  sixty  acres; 
but  such  presumption  is  not  conclusive.  It  may  be  shown  that  prior 
to  the  devise  the  testator  had  adopted  a  corner  between  this  and  an  ad- 
joining tract,  in  which  event  the  devise  will  be  limited  to  the  number  of 
acres  in  the  tract  according  to  such  adopted  boundary  line.     Ibid.  367. 

Subsequently  acquired  estate. 

4.  Whether  it  will  pass  under  the  provisions  of  a  will.  In  this  State, 
property  acquired  by  a  testator  subsequent  to  the  making  of  his  will, 
may  pass  thereby  without  a  re-publication  of  the  will.  It  is  only  a 
question  of  intention  whether  subsequently  acquired  real  estate  shall 
pass,  or  not.     Williams  v.  Johnson  et  al.  61. 

5.  A  testatrix,  by  her  will,  requested  her  administrator  to  pay  her 
grandson  out  of  her  means  not  more  than  $300,  and  if  at  the  end  of  three 
years  he  had  not  made  a  good  use  of  it,  to  let  him  have  no  more,  and 
bequeathed  to  her  niece  $1000,  after  which  she  expressed  a  desire  to 
have  a  sale  made  of  her  personal  effects,  and  her  debts  first  paid  out  of 
the  proceeds  and  other  personal  effects.  The  will  then  provided:  "I  do 
not  want  my  administrator  to  pay  H.  H.  W.  [the  grandson]  only  six 
hundred  dollars  in  all,  if  he  does  do  well  with  it;  and  I  want  the  balance 
of  my  means  to  go  to  the  relief  of  the  Affican  Kansas  Freed  Men's  Asso- 
ciation, with  the  exception  of  what  it  may  cost  to  procure  a  grave  stone 
for,"  etc.:  Held,  that  the  real  estate  acquired  by  the  testatrix  after 
making  her  will  did  not  pass  under  the  general  words,  "the  balance  of 
my  means,"  and  that  such  real  estate  descended  as  intestate  property  to 
her  heir  at  law.     Ibid.  61. 

Taking  per  stirpes  or  per  capita. 

6.  Of  a  devise  "equal  among  my  heirs  at  law.m  A  testator  devised 
all  his  estate  to  his  wife  during  her  life,  and  after  her  death  directed 
that  $1000  be  paid  to  his  daughter,  and  gave  to  his  daughter-in-law,  (the 
widow  of  his  deceased  son,)  a  lot,  and  then  directed,  "the  remainder  of 
my  estate  to  be  divided  equal  among  my  heirs  at  law."  The  widow  was 
dead  when  a  partition  was  asked,  and  it  appeared  that  the  testator  had 
but  two  children,  a  daughter  still  living,  and  a  son  who  died  before  the 
testator,  leaving  children:  Held,  that  his  heirs  took  per  stirpes,  and 
not  per  capita,  in  the  remainder  of  the  estate,  so  that  the  daughter  took 
one-half  and  the  heirs  of  the  son  the  balance.  Kelley  et  al.  v.  Vigas 
et  al  242. 

7.  Where  a  devise  is  made  to  a  class  of  persons  not  named,  as  "heirs 
at  law"  of  the  testator,  so  that  reference  has  to  be  made  to  the  statute  to 


756  inde: 


WILLS.     Taking  pee  stirpes  or  per  capita.     Continued. 

ascertain  the  persons  who  constitute  his  heirs,  the  provisions  of  the 
statute  as  to  the  quantity  each  shall  take  must  also  govern.     In  such 
case  the  estate  devised  will  be  divided  among  his  heirs,  as  in  cases  of 
intestacy.     Kelley  et  al.  v.  Vigas  et  al.  242. 
Legacy  on  condition  precedent. 

8.  Condition  not  performed — what  becomes  of  the  estate.  Where  a 
legacy  is  given  upon  a  condition  precedent,  not  performed,  the  legacy 
falls  into  the  residue;  and  when  a  legacy  lapses,  there  being  no  residuary 
bequest,  the  subject  matter  of  the  legacy  will  go  to  the  next  of  kin  as 
estate  undisposed  of  under  the  will.     Mills  v.  Newberry  et  al.  123. 

Residuary  clause. 

9.  Whether  to  be  so  construed.  A  devise  was  in  these  words:  "In  the 
event  I  die  unmarried,  leaving  my  mother  surviving,  I  devise  and  be- 
queath to  her  all  my  property,  both  real  and  personal,  of  every  kind  and 
nature,  upon  the  express  condition,  however,  that  she  devise,  by  will  to 
be  executed  before  receiving  this  bequest,  so  much  thereof  as  shall  re- 
main undisposed  of  or  unspent  at  the  time  of  her  decease,  to  such  char- 
itable institution  for  women,  in  said  city  of  Chicago,  as  she  may  select:" 
Held.,  that  the  remainder  spoken  of  was  by  no  means  tantamount  to  a 
residuary  clause,  that  will  embrace  all  not  disposed  of  to  others  by  the 
will,  but  that  it  is  something  which  may  never  be,  and  that  if  it  ever 
arises  it  will  only  be  upon  the  decease  of  the  devisee  named.    Ibid.  123. 

The  rule  of  acceleration. 

10.  Whether  applicable.  Where  a  testatrix  devised  all  her  estate  to 
her  mother,  upon  the  express  condition  the  latter  should  devise,  by  will 
to  be  executed  before  taking  the  bequest,  what  portion  thereof  might 
remain  undisposed  of  or  unspent  at  her  death,  to  some  charitable  insti* 
tution  in  a  certain  city,  and  the  mother  refused  to  make  any  such  devise 
by  will,  it  was  held,  that  the  refusal  by  the  mother  to  execute  the  will  in 
no  way  interrupted  her  use  and  enjoyment  of  the  estate  during  her  life, 
as  the  only  heir,  and  that  which  was  to  go  over  to  charity  was  not  that 
which  remained  undisposed  of  and  unspent  at  the  time  of  her  refusal 
to  perform  the  condition  or  to  take  under  the  will,  but  what  remained 
unspent  by  her  at  her  death, — and  hence  there  was  no  acceleration  as  to 
charity  taking  effect  in  possession.     Ibid.  123. 

11.  There  being  no  residuary  clause  in  the  will,  upon  non-perform- 
ance of  the  condition  precedent  the  property  passed  to  the  mother  as  the 
next  of  kin.  The  rule  of  acceleration  is  applied  in  supposed  fulfillment 
of  the  testator's  intention,  and  where  it  appears  that  it  was  intended  that 
the  mother  should  enjoy  the  estate'  for  life,  it  matters  not  whether  she 
does  so  as  heir  or  as  devisee.     Ibid.  123. 

Recommendatory  words. 

12.  As  to  a  further  disposition  of  an  estate — creating  a  trust.  Where 
a  bequest  is  accompanied  by  words  expressing  a  command,  recommen- 
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dation,  entreaty,  wish  or  hope,  on  the  part  of  the  testator,  that  the  donee 
will  dispose  of  the  property  devised,  in  favor  of  another,  a  trust  will  be 
created, — first,  if  the  words,  on  the  whole,  are  sufficiently  imperative; 
second,  if  the  subject  be  sufficiently  certain ;  and  third,  if  the  object  be 
also  sufficiently  certain.  Mills  v.  Newberry  et  al.  123. 
Devise  for  charitable  use. 

13.  Liberal  construction — creating  a  trust  for  the  benefit  of  the 
charity.  A  devise  or  bequest  for  a  public  charitable  use  is  favored  in 
law,  and  a  will  giving  the  same  should  receive  a  more  liberal  construc- 
tion than  will  be  allowed  in  gifts  to  individuals,  and  courts  of  equity 
have  gone  great  lengths  by  creating  implied  or  constructive  trusts  from 
mere  recommendation  and  precatory  words  of  testators;  but  in  modern 
times  the  disposition  is  to  give  the  words  used  their  natural  and  ordinary 
sense,  unless  it  is  clear  they  are  used  in  a  peremptory  sense.     Ibid.  123. 

14.  A  devise  by  a  daughter  to  her  mother  of  all  her  estate,  "upon  the 
express  condition,  however,  that  she  devise,  by  will  to  be  executed  before 
receiving  this  bequest,  so  much  thereof  as  shall  remain  undisposed  of 
or  unspent  at  the  time  of  her  decease,  to  such  charitable  institution  for 
women  in,"  etc.,  as  she  may  select,  was  held  sufficiently  imperative  to 
create  a  constructive  trust  in  favor  of  the  charity  in  respect  to  such  prop- 
erty as  might  be  the  subject  of  a  trust,  and  that  the  object  of  the  trust 
was  sufficiently  certain.     Ibid.  123. 

15.  Failure  of  the  mode  appointed.  Where  a  devise  is  made  in  favor 
of  a  particular  person,  with  a  general  intention  in  favor  of  a  class  to  be 
selected  by  such  person,  whose  duty  it  is  made  to  execute  the  power 
given,  the  court  will  not  permit  the  object  of  the  power  to  suffer  by  the 
neglect  or  refusal  of  the  donee,  but  will  fasten  upon  the  property  a  trust 
for  the  benefit  of  the  class,  or  carry  into  effect  the  testator's  general  in- 
tention. The  failure  of  the  particular  mode  by  which  the  charity  is  to 
be  effected  will  not  defeat  the  charity,  but  equity  will  substitute  another 
mode  to  give  it  effect.     Ibid.  123. 

Essentials  to  the  creation  op  a  trust. 

16.  To  constitute  a  valid  trust  by  a  devise,  three  circumstances  must 
concur:  sufficient  words  to  raise  it,  a  definite  subject,  and  a  certain  or 
ascertained  object.  If  the  subject  of  the  charity  is  not  certain,  no  trust 
arises.  If  the  words  by  which  the  trust  is  expressed  or  from  which  it 
may  be  implied,  give  the  first  taker  the  power  of  withdrawing  any  part 
of  the  subject  from  the  object  of  the  wish  or  request,  or  of  apptying  it 
to  his  own  use,  the  subject  can  not  be  considered  certain,  and  a  court  of 
equity  will  not  create  a  trust.     Ibid.  123. 

17.  Where  a  daughter  devised  all  her  estate  to  her  mother  upon  the 
condition  the  latter  should  devise,  by  her  will,  before  taking  anything 
under  the  bequest,  so  much  thereof  as  she  might  not  dispose  of  or  spend 
during  her  life,  to  a  charitable  institution,  the  uncertaintv  as  to  the  estate 
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that  might  remain  at  the  mother's  death  was  such  as  that  no  trust  could 
be  implied  in  favor  of  the  charity,  and  a  court  of  chancery  could  not 
declare  any  trust,  at  least  during  the  first  taker's  life.  Mills  v.  New- 
berry et  al.  123. 

Description  of  land  in  a  will. 

18.  As,  all  the  lands  owned  by  the  testator  in  a  particular  county 
or  State.     See  DESCRIPTION,  5. 

19.  As  to  a  particular  tract  claimed  under  the  will — character  of 
proof  required — whether  constituting  color  of  title.  See  LIMITA- 
TIONS, 6,  7. 

WITNESSES. 
Competency. 

1.  Of  one  interested,  as  against  executors  and  devisees  defending. 
A  person  having  an  undivided  interest  in  fee  in  a  tract  of  land,  and  also 
an  estate  of  homestead  therein,  on  a  bill  filed  by  him  to  set  aside  an 
adverse  title  against  parties  defending  as  executors  and  devisees,  is  not  a 
competent  witness  to  testify  to  statements  and  declarations  of  the  testator 
in  his  lifetime,  for  the  purpose  of  impeaching  the  title  acquired  by  him  to 
the  land.  Nor  will  he  be  rendered  competent  by  any  release  or  transfer  of 
his  interest  made  for  that  purpose,  only.   Dyer  et  al.  v.  Hopkins  et  al.  168. 

Credibility. 

2.  Where  witness  has  been  impeached.  A  jury  should  never  give 
the  slightest  weight  to  testimony,  however  positive,  which  they  believe  to 
be  untrue.  If  a  witness  has  been  successfully  impeached,  his  testimony, 
unless  corroborated,  is  unworthy  of  belief,  and  should  have  no  weight; 
but  it  is  for  the  jury  to  say,  from  the  whole  evidence,  whether  the  witness 
has  been  impeached.     Roy  v.  Goings,  656. 

3.  Undutiful  son,  as  against  the  mother.  In  a  contest  between  an 
aged  and  infirm  mother  and  her  son,  respecting  her  property,  in  which  he 
sought  to  acquire  her  title  to  all  the  property  she  had,  by  taking  advantage 
of  her  affection  and  confidence,  and  then  deny  her  a  support,  and  where 
the  proof  showed  he  had  used  opprobrious  language  towards  her,  it  was 
held,  that,  from  his  selfish  disposition  and  want  of  filial  regard,  the  court 
could  not  place  much  confidence  in  the  testimony  of  the  son  in  a  con- 
test of  such  character.     Sands  v.  Sands,  225. 

4.  General  character  of  witness  for  truth  and  veracity — whether 
evidence  in  support  admissible.     See  EVIDENCE,  21. 

Impeaching  a  witness. 

5.  As  to  the  mode.  On  the  trial  of  an  action  on  an  insurance  policy, 
a  witness  was  asked  whether  the  figures  in  an  account  of  one  D.  S.  cor- 
responded in  amount  with  the  figures  given  the  witness  by  the  plaintiffs 
agent  in  attempting  to  ascertain  the  amount  of  the  loss,  the  attention  of 
the  witness  not  having  been  called  to  the  matter,  and  made  answer  in 
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reference  thereto:     Held,  that  the  question  was  not  proper.     German 
Fire  Ins.  Co.  v.  Grunert,  68. 
Professional  opinion. 

6.  And  whether  a  professional  fee  may  be  required  before  the  witness 
shall  testify.  In  an  action  for  an  assault  and  battery,  a  witness  who  was 
a  physician,  was  called  to  testify  in  behalf  of  the  plaintiff,  on  the  trial, 
and  stated  that  he  was  called  to  see  the  plaintiff  professionally,  after  the 
injury,  and  described  the  condition  in  which  he  found  the  patient.  The 
witness  was  then  shown  a  policeman's  "billy,"  and  asked  if  a  blow  struck 
with  it  on  the  head,  at  or  near  the  temple,  would  or  would  not  be  likely 
to  produce  upon  the  person  receiving  such  blow,  a  condition  like  or 
similar  to  that  in  which  he  found  the  plaintiff.  The  witness  thereupon, 
without  answering  the  question,  made  inquiry  of  the  court  whether  it 
did  not  call  solety  for  a  professional  opinion,  and  the  court  answered 
that  it  did.  Witness  then  declined  to  answer  until  his  professional  fee 
of  ten  dollars  should  be  paid  or  secured  to  him,  and  persisting  in  his 
refusal,  the  court  imposed  a  fine  upon  the  witness,  as  for  a  contempt  of 
court.  On  error,  it  was  held,  that  having  already,  and  without  objection 
on  his  part,  stated  the  condition  of  the  patient  he  had  visited  profes- 
sionally, the  witness  could  not  properly  refuse  to  give  his  opinion  as  to 
the  cause  of  the  symptoms  he  discovered  to  exist, — and  this  without  a 
professional  fee  being  paid  or  secured  to  him  therefor.  The  opinion 
sought  to  be  elicited  was  pertinent  to  the  subject  about  which  he  had 
voluntarily  testified.     Wright  v.  The  People,  540. 

WORDS  AND  PHRASES. 
"Suits  ok  proceedings." 

1.  Embrace  executions.  These  words,  in  the  saving  clause  of  section 
66,  of  the  act  of  1872,  relating  to  judgments  and  executions,  and  which 
repeals  certain  prior  laws,  embrace  executions, — a  suit  being  an  attempt 
to  gain  an  end  by  legal  process,  and  an  execution  of  the  judgment  being 
the  final  step  in  a  suit  at  law.  Dobbins  et  al.  v.  First  National  Bank 
of  Peoria,  553. 

"To"  and  "from." 

2.  Construction  of  a  railway  charter.  Authority  to  construct  and 
operate  a  railroad  from  the  city  of  C.  to  any  point  in  the  town  of  E.,  heldt 
to  authorize  the  location  and  operation  of  a  road  from  any  point  within 
the  city  of  C.  McCartney  et  al.  v.  Chicago  and  Evanston  Railroad 
Co.  et  al.  611.    See  RAILROADS,  4. 

"Unmarried." 

3.  As  used  in  the  Bastardy  act.  Relates  to  the  state  of  the  mother 
at  the  time  the  child  is  born,  and  not  at  the  time  of  making  the  complaint 
The  People  ex  rel.  v.  Volksdorf,  292. 

"Vacation." 

4.  What  is  a  vacation  for  confession  of  judgment.  See  CONFES- 
SION OF  JUDGMENT,  1. 
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